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DISTRICT  OF  MASSACHUSETTS,  TO  WIT. 

District  Clerk's  Qffiee, 
Be  it  remembered,  that  on  the  fourteenth  day  of  December,  1827,  in  the 
fifty-second  year  of  the  Independence  of  the  United  States  of  America, 
William  P.  Mason,  of  the  said  district,  has  deposited  in  this  office  the  title  of 
a  book,  the  right  whereof  he  claims  as  author,  in  the  words  following,  viz. 

"  Reports  of  Cases  argued  and  determined  in  the  Circuit  Court  of  the  Uni> 
ted  States,  for  the  First  Circuit.  Volume  III.  Containing  the  cases  deter- 
mined in  the  districts  of  New  Hampshire,  Massachusetts,  Rhode  Island,  and 
Maine,  from  the  Maine  May  Term,  1821,  to  the  Maine  October  Term,  1825, 
both  inclusive.    By  William  P.  Mason,  Counsellor  at  Law." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled  "  An 
act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,, 
charts,  and  books,  to  the  authors  and  proprietors  of  such  copies,  during  the 
times  therein  mentioned  ;"  and  also  to  an  act,  entitled  ''  An  act  supplemental 
ry  to  an  act,  entitled  ^  An  act  for  the  encouragement  of  learning,  by  securing 
the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such 
copies,  during  the  tiqnes  therein  mentioned,'  and  extending  the  benefits 
thereof  to  the  arts  of  designing,  engraving,  and  etching  historical  and  other 
prints." 

JNO.   W.  DAVIS, 

Clerk  of  the  District  of  Massaehuutts 
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ERRATA. 

Page  123,  line  16,  before  ''  so*'  insert  a  period  instead  of  the  comma. 
"  18,  for  « they"  read  "  the  judgments." 

"  19,  for  "  their"  read  "  the." 

126,  29,  for  "  reserve"  read  "  reverse." 

127,  30,  for  "  council"  read  "  counsel." 

128,  30,  for  *<  he"  read  ^  the  Government 

129,  29,  for  "  secures"  read  **  receives. 
152,  dele  the  note. 
168,  line    6,  for  "  reverse"  read  ^  reversal. 
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The  following  marginal  note  waj  omitted  on  page  148. 

The  seising  officer  is  a  competent  witness  for  the  Cknremment  in  a  profe^ 
cvtion  tn  rem  to  enforce  the  forfeiture. 

The  Schooner  Fame^  page  148. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


Syrfiig  Cfmift 


XAINEy  MAT  TERM,  1821,  AT  POBTLAlfO. 


^  Boo*  JOSEPH  STORT»  AMOciate  Janice  of  the  Sapreme  Coart. 
I  Hon.  ALBION  K.  PARRIS,  District  Judge. 


The  President,  Directobs,  and  Cohpakt  or  the  SorroLK  Bank 

vs. 
The  President,  Directors,  and  Compant  op  the  Lincoln  Bank. 

The  holder  of  bank-bills  is  entitled  to  be  paid  in  specie  the  aax)ant  of  the  bilis,  apon 
a  demand  within  the  nsual  banking  houn  of  the  bank. 

He  is  not  obliged  to  take  foreign  goU  or  siiver  coin  at  the  bank  count,  but  the  pay- 
ment must  be  by  weight 

A  bank  is  bound  to  keep  its  money  oovnted,  or  weighed,  or  to  employ  servants  suffi- 
ctent  to  ooont  it  or  weigh  it,  so  as  to  pay  all  demands  made  within  the  nsnaJ 
bank  hours. 

A  bank  holding  the  bank-bills  of  another  bank  and  demanding  payment  of  the  same 
at  the  banking  house  of  the  latter,  is  not  boond  to  receire  its  own  bills  in  pay- 
ment, but  may  demand  specie. 

Ji  fortiori  it  is  not  bound  to  receive  other  bank-bills,  or  a  draft  in  payment 

A.SSI7MPSIT.  This  action  was  broaght  for  the  recovery  of 
about  ^3000,  together  with  the  additional  damages  of  two 
per  cent,  per  month,  authorized  by  the  laws  of  Massachu- 
setts, in  cases  where  any  bank  shall  refuse  or  neglect  to  pay 
its  bank-bills  in  specie  on  demand.  The  facts  were  as 
follows.  A  runner  or  agent  from  the  Suffolk  bank, 
established  at  Boston^  presented  at  the  banking  house  of 
the  Lincoln  bank  at  Batkj  their  bank-bills  to  the  amount 

VOL.  IT.  1 
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Saffolk  Bank  vs.  LiDcoIn  Bank. 


above  stated  for  payment,  and  early  in  the  morning,  and 
very  soon  after  the  commencement  of  the  usual  banking 
hours.  The  cashier  immediately  offered  to  pay  the  amount 
in  bills  of  the  banks  in  Boston,  and  among  others,  partly 
in  those  of  the  Sufiblk  bank,  or  by  a  check  or  draft  on  a 
bank  in  Boston ;  both  of  which  proposals  were  declined  by 
by  the  agent,  who  demanded  payment  in  specie.  The 
cashier  then  began  to  count  out  small  pieces  of  silver 
change.  It  occupied  him  until  near  the  hour  of  closing  the 
bank,  to  count  in  this  way,  about  five  hundred  dollars.  He 
tendered  no  gold,  and  no  silver  of  a  larger  denomination 
than  one  quarter  of  a  dollar,  and  no  more  of  that,  than 
would  have  amounted  in  the  whole  to  one  thousand  dollars, 
which  could  not  have  been  counted  at  the  rate  at  which  the 
cashier  was  counting,  within  the  bank  hours  of  the  day, 
which  were  from  nine  o'clock,  A.  M.,  until  one  o'clock, 
P.  M.  The  agent  offered  to  take  the  specie  at  the  count 
of  the  bank,  but  the  cashier  declined  so  to  deliver  it ;  aad 
the  agent  being  unable  to  procure  the  specie,  left  the  bank 
with  his  bills,  a  very  short  time  before  the  closing  of  the 
bank.  The  Suffolk  bank  treated  these  facts  as  a  case  of 
refusal  or  neglect  to  pay  the  bills,  and  conmienced  the 
present  action  accordingly. 

The  cause  was  argued  by  Longfellow  for  the  plaintiffs, 
and  by  Ames  and  Whitman  for  the  defendants. 

Story  J.  in  summing  up  to  the  jury  said  : — ^The  act  of 
Massachusetts  {Stat.  1809,  ch.  38 j,  under  which  this  suit  is 
brought,  declares,  that, ''  if  any  incorporated  bank  shall  refiise 
or  neglect  to  pay  on  demand  any  bill  or  bills  by  such  bank 
issued,  such  bank  shall  be  liable  to  pay  to  the  holder  of  such 
bill  or  bills  after  the  rate  of  two  per  cent,  per  month  oa  the 
amount  thereof  from  the  time  of  such  neglect  or  refusal,  to 
be  recovered  as  additional  damages  in  any  action  againsl 
the  bank  for  the  recovery  of  the  said  bill  or  bills."-— It  is  the 
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duty  of  every  bank  to  pay  its  bills  in  specie  on  demand,  if 
fliich  demand  is  made  at  the  bank  within  the  usual  banking 
hours,  and  the  omission  to  pay  under  such  circumstances, 
is  a  neglect  or   refusal  within  the  meaning  of  the  act. 
There  is  no  pretence  to  say,  that  a  bank  has  a  right  to  delay 
the  holder  of  its  bills,  day  after  day,  while  its  officers  can 
count  out  change  so  as  to  make  up  the  amount  in  the  small- 
est species  of  coin  in  their  own  way.     Every  bank  is  bound 
either  to  have  its  specie  counted  or  weighed,  and  ready  for 
delivery,  or  to  have  servants  sufficient  to  count  and  weigh  it, 
and  pay  it  out  for  all  demands  made  during  the  usual  bank- 
ing  hours.     I  do  not  say,  that  if  a  very  large  demand  be 
made  just  before  the  closing  of  a  bank,  so  that  a  reasonable 
time  may  not  exist  to  count,  weigh,  or  deliver  it,  an  omission 
to  pay  until  the  next  day  would,  under  such  circumstances, 
be   unjustifiable.    Perhaps  it  may  be,  as  the  business  of 
banks  requires,  that  they  should  be  closed  at  certain  hours, 
in  order  to  preserve  regularity  and  correctness  in  their  books 
and  proceedings,  that  the  law  would,  if  the  banking  hours 
were  reasonably  extensive,  allow  some  indulgence  in  this 
particular.     But  on  this  point,  I  give  no  opinion,  as  it  is  not 
neeessary  in  the  present  case,  and  there  may  be  strong 
ground  to  assert  the  strictness  of  the  general  law  as  to  de- 
mands and  payments. 

Then  what  are  the  circumstances  of  the  present  case  ? 
A  demand  was  duly  made  at  the  bank  by  the  agent,  for 
payment  at  an  early  hour,  and  quite  early  enough,  if  the 
cashier  or  the  bank  officers  had  used  ordinary  diligence,  to 
have  enabled  them  to  pay  any  sum,  however  large,  which 
the  bank  could  be  called  upon  to  pay  (for  the  bank  hours 
must  be  presumed  to  be  regulated  by  such  considerations), 
and  certunly  to  pay  so  small  a  sum  as  that  now  in  contro- 
versy. It  is  said  in  the  first  place,  that  the  cashier  offered 
to  pay  the  amount  in  Boston  bills,  or  by  a  draft  on  Boston. 
But  this  constitutes  no  legal  excuse.    Every  bank  is  bound 
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to  pay  specie  for  its  bills,  and  nothing  else  is  a  good  tender. 
Every  other  arrangement  is  a  matter  of  courtesy,  and  not  of 
right.  The  Suffolk  bank  was  not  bound  even  to  have  re- 
ceived its  own  bills  in  payment,  if  such  bills  to  the  full 
amount  had  been  (and  they  were  not)  offered.  It  might 
have  been  unkind  and  harsh  treatment;  but  still  the  law 
does  not  compel  the  Suffolk  bank  to  receive  its  own  bills  in 
payment  of  bills,  which  it  holds  of  another  bank,  at  least 
not  under  circumstances  like  the  present. 

In  the  next  place,  it  is  said,  that  there  was  in  fact  no  de- 
lay or  refusal  to  pay,  because  the  cashier  was  employed  in 
counting  the  specie,  and  he  had  a  right  to  full  time  for  such 
a  purpose.  Now  as  matter  of  prudence,  it  may  be  admitted 
to  have  been  proper  for  the  cashier  to  count  his  specie  be- 
fore delivery  ;  but  as  matter  of  right,  his  conduct  cannot  be 
justified,  if  his  intention  was  thereby  unreasonably  to  delay 
payment  to  the  agent,  and  thus  to  create  an  impossibility 
of  his  receiving  the  amount  on  that  day.  I  go  farther  and 
hold,  that  if  in  fact,  by  such  conduct,  the  payment  of  the 
amount  on  the  day  of  demand  was  necessarily  defeated,  it 
comes  within  the  provision  of  the  act,  whether  there  was  a 
wrongful  intention  or  not.  It  was  a  neglect  to  pay,  and  oc- 
casioned by  the  want  of  due  diligence  on  the  part  of  the 
officers  of  the  bank.  The  jury  will  consider,  if  necessary, 
in  their  view  of  the  case,  whether  the  cashier  did  not  inten- 
tionally count  over  the  small  change  for  the  mere  purpose 
of  delay  and  to  avoid  payment.  The  circumstances  are  so 
strong  to  lead  to  this  conclusion,  that  little  more  is  necessa- 
ry than  to  recapitulate  them. 

But  this  point  is  the  less  necessary  to  be  considered,  be- 
cause by  the  laws  of  the  United  States,  foreign  gold  and 
silver  coins  are  not  a  tender  except  by  weight.  The  cashier 
therefore  has  no  authority  to  make  a  tender  of  them  by  the 
bank  count ;  and  it  is  obvious,  that  if  payment  had  been 
made  by  weight,  the  whole  business  might  have  been  trans- 
acted in  a  very  few  minutes. 
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But  what  seems  decisive  in  the  case  is,  that  in  point  of 
fact,  no  tender  was  made  of  the  amount  of  the  bills.  The 
demand  was  of  the  whole  amount  of  3000  dollars;  there 
was  no  count  of  any  specie  even  to  the  amount  of  1000  dol- 
lars. It  has  been  intimated  that  each  bank-bill  should  have 
been  separately  presented  for  payment  and  separately  paid. 
But  there  is  no  foundation  in  law  for  that  suggestion.  The 
bolder  had  a  right  to  demand  the  whole  at  once  as  an  ag- 
gregate sum,  and  the  bank  was  bound  to  pay  the  whole. 
Then  as  there  was  a  due  demand,  and  no  money  to  the 
amount  paid,  or  tendered  in  payment,  what  gcound  can 
there  be  to  say  that  the  bank  has  not  refused  or  neglected 
payment  of  its  bills  ?  The  agent  did  not  waive  the  receipt 
of  the  money,  but  on  the  contrary  offered  to  receive  it  at 
the  count  of  the  bank,  and  was  suffered  to  depart  without 
payment. 

These  are  the  views  of  the  law  as  applicable  to  the  facts, 
which  I  deem  it  proper  to  present  to  the  jury.  But  I  am 
willing  to  put  the  case  as  it  was  put  in  the  argument,  upon 
somewhat  narrower  grounds; — first,  whether  the  sum  in 
controversy  might  not  have  been  reasonably  paid  within  the 
banking  hours  of  the  day,  on  which  it  was  demanded ;  se- 
condly, whether  there  was  not  an  unreasonable  delay  of 
payment  on  the  part  of  the  officers  of  the  Lincoln  bank ; 
and  thirdly,  drawing  the  legal  conclusion  from  the  other 
points,  whether,  under  all  the  circumstances,  there  was  not, 
on  the  part  of  the  Lincoln  bank,  a  refusal  or  neglect  to  pay 
the  bills  within  the  true  sense  of  the  act. 

Verdict  for  the  plaintiffs  with  the  two  per  cent,  damages. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


:^M  eittltit 


MASSACHUSETTS,  OCTOBER  TERM,  1822,  AT  BOSTON. 


(  Hon.  JOSEPH  STORY,  Associate  Justice  of  the  Sapreme  Court. 
BEFORE  <  ^^^  j^gj^  DAVIS,  District  Judge. 


John  H.  Andrews,  el.  al. 

The  Essex  Fire  and  Marine  Insurance  Company. 

A  policy  was  underwritten,  "  1000  dollars  on  brig  Union,  and  4000  dollan  on 
effects  on  board  said  brig  from  Salem  to  port  or  ports  in  the  West  Indies,  one  or 
more  times  for  the  purpose  of  selling  her  outward  and  procuring  a  return  cargo, 
and  at  and  from  thence  to  her  port  of  discharge  in  the  United  States.**  The  meia- 
orandum  for  insurance  contained  this  clause : — '*  The  Union  is  bound  to  Kingston, 
Jamaica :  if  not  allowed  to  seU  there,  trill  proceed  to  Cuba.**  At  the  time  of  the 
insurance,  both  parties  supposed  the  port  of  Kingston  open  to  Ameriemn  vessels 
under  a  proclamation  of  the  governor;  and  neither  contemplated  any  illicit  trade. 
The  Union  went  to  Kingston,  supposing  the  port  was  open,  and  was  there  seized 
and  condemned  for  the  illicit  trade.  Held,  that  the  underwriters  were  not  liable 
for  the  loss— that  the  omitted  clause,  if  inserted  in  the  policy,  would  not  have  al* 
tered  the  nature  of  the  insurance,  or  liability  of  the  underwriters. 

Held  also,  that  a  Court  of  Admiralty  has  juri8<liction  over  policies  as  maritime  con- 
tracts ;  but  not  over  contracts  leading  to  policies ; — that  it  cannot  reform  a  policy 
by  the  antecedent  contract ; — that  this  part  belongs  to  a  Court  of  Equity. 

Held  also,  that  the  omitted  clause  was  not  in  the  contemplation  of  both  parties  a 
part  of  the  contract  to  be  inserted  in  the  policy ;  but  was  a  representation  of  a  fiict 

Quere. — If  a  loss  by  a  peril  insured  against,  occasioned  by  the  misconduct  of  the 
master  be  a  loss,  for  which  underwriters  are  liable. 

JL  HIS  was  a  libel  on  a  policy  of  insurance  underwritten  by 
the  respondents  for  the  plaintiffs,  on  the  12th  of  January, 
1819,  as  follows,  viz.  ^Uhe  sum  of  1000  dollars  on  the  brig 
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Union  and  appurtenances ;  also,  4000  dollars  on  effects  on 
hoard  said  brig,  from  Salem  to  port  or  ports  in  the  West 
IndieSy  one  or  more  times,  for  the  purpose  of  selling  her  out- 
ward and  procuring  a  return  cargo,  and  at  and  from  thence 
to  her  port  of  discharge  in  the  United  States J^  The  libel 
charges  that  a  clause  in  the  agreement  on  which  the  poKcy 
was  underwritten,  was  omitted  by  mistake,  and  declares 
upon  the  policy  as  reformed.  A  total  loss  is  alleged  of  ve»" 
sel  and  cargo  in  the  course  of  the  voyage,  by  capture  and 
seixare  under  the  authority  of  the  king  of  Great  Britain  and 
Ireland. 

The  fiicts  of  the  case  were,  that  the  plaintifis,  being 
owners  of  the  Union  and  her  cargo,  were  about  to  send  her 
on  a  Yoyage  to  the  island  of  Cuba,  and  on  the  i2th  of  Janu- 
ary, 1819,  when  she  was  ready  to  sail  on  the  voyage,  a  par- 
agraph appeared  in  the  newspapers,  stating  that  a  commit- 
tee of  the  legislature  of  Jamaica  had  reported  that  the 
November  storm  had  destroyed  the  principal  articles  for  the 
labouring  classes  in  the  western  parishes,  and  recommended 
that  the  governor  be  requested  to  open  the  ports  iA  the 
island  to  all  nations  for  the  importation  of  those  articles  of 
pvovisions  required  to  support  the  population  generally,  and 
in  teturm,  to  allow  payment  in  produce  or  otherwise ;  but 
that  they  had  not  heard  that  the  Duke  of  Manchester  (the 
governor)  had  acted  upon  it.  In  consequence  of  this  infor- 
mation (which  was  known  to  both  parties),  the  plaintiffs  al- 
tered thcH'  voyage,  aad  made  application  in  the  evening  of 
the  same  day  to  the  respondents  for  insurance  by  the  fol- 
lowing memorandum.  '^^3000  on  brig  Union  and  ap- 
purtenances, $8000  on  effects  on  board  said  brig,  Allen 
FiUnam  master,  from  Sakm  to  port  or  ports  in  the  West 
Indies,  one  or  more  times,  for  the  purpose  of  selling  out- 
ward and  procuring  a  return  cargo,  and  at  and  from  thence 
to  port  of  discbarge  m  the  United  States  ;  and  what  return 
if  said  vessel  tcadea  to  but  one  port  and  arrives  safe  with* 
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out  loss  f  The  Union  is  bound  to  Kingston^  Jamaica ;  if 
not  allowed  to  sell  there,  will  proceed  to  Cuba.^^  There 
were  afterwards  added  the  words,  "  2  years  old,  sheathed  last 
voyage,  129  tons."  The  memorandum  was  laid  before 
the  President  and  Directors  on  the  same  evening,  who 
agreed  to  underwrite  a  policy  for  four  per  cent.  Before  the 
proposition  was  accepted  by  the  plaintiffs,  Mr.  Shepherd 
came  to  the  office,  and  informed  the  secretary,  that  he  wish- 
ed insurance  only  for  $  1000  on  the  vessel,  and  $  4000  on 
the  cargo,  because  he  expected  to  get  it  for  a  less  premium 
elsewhere ;  and  the  secretary  then  wrote  upon  the  memo- 
randum, "  agreed  for  $  1000  on  vessel,  and  $4000  on  effects 
as  above,"  which  Mr.  Shepherd  signed  for  himself  and  Mr. 
Andrews.  The  act  of  the  secretary  was  confirmed  by  the 
President,  and  the  policy  was  made  out  in  the  terms  already 
stated,  omitting  the  clause  : — ^'  The  Union  is  bound  to 
Kingston^  Jamaica — if  not  allowed  to  trade  there  vnll  pro- 
ceed  to  Cuba."  The  policy  as  made  out,  was  received  by 
the  plaintiffs  without  objection,  and  the  usual  premium  note 
was  given.  By  the  public  by-laws  of  the  corporation  ^'  the 
President  and  Directors  consider  themselves  holden  on  a 
marine  policy,  from  the  time  a  verbal  agreement  is  made 
between  the  President  and  the  person  applying  for  insur- 
ance. The  President  in  all  cases,  where  the  person  ap- 
plying for  insurance  is  unable  to  wait  for  the  completion 
of  his  papers,  will  cause  a  memorandum  of  the  agreement 
to    be  made   and    signed    by   the    person    applying    for 


insurance." 


The  brig  sailed  on  the  voyage,  and  having  spoken  with  a 
pilot  near  Morant  point  {Jamaica)^  who,  upon  inquiry,  stat- 
ed that  the  trade  was  open  for  Americans^  the  master  con- 
cluded to  go  directly  into  the  port  o(  Kingston.  Soon  afler 
his  arrival  in  port,  a  boat  came  alongside,  from  which  he 
learned  that  the  port  was  not  open,  and  that  it  was  necessa- 
ry for  him  to  represent  that  he  came  into  port  in  distress. 


Aodiewv  if  Shephwd  ml  Emkx  tlm 


He  accordingif  «&d  tUs ;  hot  tke  lejtl  9md.  tan>  ver? 
mediatelj  aftenranb  seiaecL  9md.  the 
upon  the  trial  in  the  Tice-AdBininr  CcMart.  dsol  tke 
one  of  real  distres,  tbere  was  a  decice  of 
pronounced  of  both.  Fraan  this  deciee  Wten  vas  an  appeal 
to  the  High  Court  of  AAniraltT,  vfaich  is  s^  pendnig.  It 
was  agreed  on  both  rides  that  there  aas  no  intentran  of  illic- 
it trade  by  the  owners  on  this  voyage,  bat  that  it  was  under- 
taken solely  upon  the  expectatioo  that  the  trade  vas  or 
would  be,  on  arriYal  ai  Jammkmj  open  and  free.  It  was  br- 
iber in  evidence  that  the  present  respondents  never  under- 
wrote any  risks  upon  voyages  in  illicit  trade,  and  that  this 
was  the  general  custom  of  incorporated  insurance  oflices. 

The  plaintifis  cont^ided^  that  they  were  entitled  to  answer 
for  a  total  loss  under  all  the  circomstaaces  of  the  case,  the 
loss  having  been  by  a  nA  contemplated  by  the  policy. 
They  insisted  in  the  first  place,  that  the  clause  of  the  mem- 
orandum, to  which  reference  has  been  made,  was  omitted  by 
mistake,  and  constituted  a  part  of  the  contract  of  insurance, 
and  that  they  were  entitled  to  have  the  policy  reformed  by 
the  Court  so  as  to  include  that  clause ;  and  that  if  so  reform- 
ed, the  risk  would  be  clearly  covered  by  the  policy.  They 
insisted  in  the  next  place,  that  even  without  such  reforma- 
tion of  the  policy,  the  legal  result  was  the  same  ;  and  that 
the  nature  of  the  voyage  being  made  known  to  the  under- 
writers at  the  time  of  the  policy,  they  were  bound  to  the 
same  extent,  as  if  it  were  expressly  stated  upon  the  fece  of 
the  policy. 

On  the  other  hand  the  underwriters  explicitly  denied  all 
these  positions ;  and  contended  that  the  loss  was  a  loss  by 
illicit  trade,  which  neither  in  law,  was  insured,  nor  contem- 
plated, in  fact,  by  the  parties  to  be  insured.  And  farther, 
that  if  this  ground  should  fail,  the  loss  was  occasioned  by 
the  ftiult  and  gross  misconduct  of  the  master  in  setting  up  a 
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false  and  fraudulent  pretence  of  distress,  as  the  caase  of 
going  into  the  port  oiKLngBton. 

Webtter  and  SdianttaU  for  libellants.    Preseott  and  JVkA- 
oils  for  respondents. 

Stout  J.  There  cannot  at  the  present  day  be  any  se- 
rious doubt  that  a  court  of  equity  has  authority  to  reform  a 
contract,  where  there  has  been  an  omission  of  a  material 
stipulation  by  mistake.  And  a  policy  of  insurance  is  just  as 
much  within  the  reach  of  the  principle,  as  any  other  written 
contract.^  But  a  court  of  equity  ought  to  be  extremely 
cautious  in  the  exercise  of  such  an  authority,  seeing  that  it 
trenches  upon  one  of  the  most  salutary  rules  of  evidence, 
that  parol -evidence  ought  not  to  be  admitted  to  vary  a  writ- 
ten instrument.  It  ought,  therefore,  in  all  cases  to  withhold 
its  aid,  where  the  mistake  is  not  made  out  by  the  clearest 
evidence  according  to  the  understanding  of  both  parties, 
and  upon  testimony  entirely  exact  and  satisfactory.  There 
is  less  danger  where  the  instrument  is  \o  be  reformed  by 
reference  to  a  preliminary  written  contract,  which  it  was  de- 
signed to  execute.  But  even  here  there  is  abundant  room 
for  caution,  since  the  parties  may  have  varied  their  inten- 
tions or  the  clause  may  not  have  been  originally  understood 
by  either  party  to  go  to  the  extent  now  required.  And 
these  considerations  acquire  additional  force,  where  circum- 
stances have  occurred  in  the  intermediate  time,  which  give 
an  intense  importance  to  the  asserted  mistake.  Under 
these  limitations  the  doctrine  of  courts  of  equity  on  this  sub- 
ject does  not  seem  at  variance  with  general  convenience  or 
justice.  * 

4  Chravei  vs.  Boston  Mar,  his.  Co.  2  Cranchf  ilS.—Henkk  vs.  Rm^ 
Ex.  Jlssur.  Co.  1  Vtm.  317.— 7bton«A«n(<  vs.  Stnmgroomy  6  Vem.  ®8, 
dSQ.—McaUux  vs.  London  Asmr.  Co.  1  Atk.  545.— J&fiuftoftom  vs.  Gor- 
don, 1  Fern,  and  Beames^  165.— WaU  vs.  Orove^  2  ScTi.  and  Lefrov^  492.— 
GiUupie  vs.  JMbon,  2  Johns.  Ch.  Cos.  5S5.-^MarshaU,  Insur.  b.  1.  C%.  8. 
§  4,  and  id.  notes.-^Hogan  vs.  Dd.  Insur.  Co.  (Condy^s  Edit.  345,  (a.) 
-wtcy^Lyman  vs.  Unittd  Insw.  Co.  2  John  Ch.  Cos.  630. 
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la  the  present  case  the  memorandum  signed  by  the  plain- 
tiffs after  it  was  agreed  to  by  the  president  of  [the  company, 
constituted  a  good  and  valid  agreement  binding  upon  the 
parties.  The  bye  laws  of  the  company  make  it  in  such  a 
case  expressly  obligatory  upon  them.  And  if  there  be  an 
omission  in  the  policy  of  any  clause  constituting  a  part  of 
that  agreement,  it  ought  in  equity  and  good  conscience  to 
be  corrected.  It  is  not  sufficient  for  the  underwriters,  that 
they  suppose  the  words  do  not  cover  a  particular  risk,  for  they 
may  mistake  the  law,  and  their  mistake  shall  not  prejudice 
the  other  party.  When  once  the  contract  is  agreed  to, 
whatever  that  contract,  by  a  just  and  reasonable  interpreta- 
tion, includes,  the  underwriters  are  bound  to  insert  in  the 
policy,  and  if  they  omit  to  do  it  the  assured  has  a  right  to 
insist  upon  a  perfect  conformity  to  the  original  propositioii 
and  agreement.  The  case  under  such  circumstances  is 
clearly  distinguishable  from  the  cases  referred  to  at  the  bar,^ 
where  the  proposals  for  insurance  never  assumed  any  obliga- 
tory shape,  and  could  therefore  be  considered  in  no  other 
light,  than  as  proposals,  which  were  merged  on  the  execu- 
tion of  the  formal  instrument.  Here  the  proposal  was 
agreed  to  and  formed  the  basis  for  the  execution  of  the  poli- 
cy ;  and  there  is  no  pretence  to  say  that  it  was  ever  after- 
wards varied  by  the  parties. 

The  true  question  then  is,  whether  the  omitted  clause  in 
the  contemplation  of  both  the  parties  was  to  be  inserted  in 
the  policy.  I  say  both  the  parties,  because  it  must  be  a 
joint  intent  and  assent.  It  is  not  sufficient  that  one  of  the 
parties  intended  it,  if  it  was  not  agreed  to  by  the  other.  If 
the  clause  was  to  be  inserted  in  the  policy,  then  it  is  no 
answer  on  the  part  of  the  underwriters,  that  they  may  possi- 
bly be  liable  for  the  risk  of  illicit  trade  against  the  known 
general  usage  and  designs  of  the  corporation.    They  must 

^  d  Jokn9.  Oh.  Cos  690,2  OMna,  155. 
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take  the  legal  consequences  of  all  that  stands  in  the  text  of 
their  contract.  And  the  opinions  of  the  very  respectable 
gentlemen,  who  have  testified  in  this  case,  demonstrate  that 
the  general  understanding  of  merchants  is  in  perfect  con- 
formity to  the  principles  of  law  on  this  subject. 

We  must  then  resort  in  the  first  place  to  the  memorandum 
itself  to  ascertain  what  was  the  contract  to  be  executed.  It 
is  not  pretended  that  every  thing  contained  in  the  memoran- 
dum was  to  be  inserted  in  the  policy.  It  is  perfectly  noto- 
rious that  proposals  of  this  nature  often  contain  remarks, 
representations,  and  queries  for  the  information  and  guidance 
of  the  underwriters,  which  cannot  by  any  reasonable  con- 
struction be  supposed  proper  for  insertion  in  the  policy.  In 
many  instances  the  insertion  would  be  absurd,  and  in  some 
might  be  repugnant  to  the  obvious  intent  of  the  parties  in 
their  final  act.  This  very  memorandum  illustrates  the  truth 
of  these  observations ;  for  it  contains  particulars  of  inquiry 
and  information,  which  neither  party  now  supposes  to  be- 
long to  the  policy.  It  is  not  suflicient  therefore  to  show 
that  a  clause  is  in  the  memorandum,  to  justify  its  insertion  in 
the  policy,  unless  from  its  nature  and  object  it  clearly  formed 
a  part  of  the  contract.  A  clause  may  in  the  event  become 
material  and  decisive  of  a  right  if  inserted,  which  may  nev- 
ertheless, at  the  time  of  the  proposal,  not  have  been  con- 
templated by  either  party  as  a  part  of  the  policy.  It  might 
make  all  the  difference  between  a  representation  and  a  war- 
ranty, a  difference  in  many  cases  of  the  most  serious  impor- 
tance. 

The  memorandum  in  the  present  case  contains  a  perfect 
description  of  the  ship,  the  master,  and  the  voyage  intended 
to  be  insured ;  and  the  policy  follows  this  description  with 
the  most  minute  care.  It  was  drawn  up  according  to  the 
understanding  of  the  insurance  company  as  a  full  descrip- 
tion of  the  risk  ;  and  it  was  received  without  objection  by 
the  plaintiffs.    No  application  was  made  to  alter  it,  until 
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after  the  loss  occurred,  and  then  the  materiality  of  the  clause 
Hiyw  in  question  became  apparent.     It  is  argued  that  being 
material,  the  plaintiffs  are  now  entitled  to  hare  it  inserted, 
because  the  parties  must  be  presumed  to  have  contemplated 
the   insertion  of  every  thing  material  to  the  risk.    That  is 
true  in  a  limited  sense ;  but  not  universally.     If  the  clause 
be  material  in  the  event,  it  must  still  be  seen  whether  in  fact 
it  constituted,  in  the  understanding  of  the  parties,  a  part  of 
the  original  contract.     If  there  had  been  an  omission  of  a 
descriptive  part  of  the  voyage,  or  of  the  name  of  one  of  the 
owners,  it  would  have  been  perfectly  clear  that  these  must 
have  constituted  a  necessary  part  of  the  policy  upon  the 
true  import  of  the  memorandum,  and  therefore  the  presump- 
tion of  mistake  would  be  irresistible.     But  if  the  clause  be 
a  mere  statement  of  a  fact,  which  in  its  place  in  the  memo- 
randum may  be  either  construed  a  mere  representation,  or  a 
modification  of  the  terms  of  the  contract,  it  stands  equivocal, 
and  the  like  presumption  cannot  prevail.    The  underwriters 
may,  as  in  the  present  case,  understand  it  in  one  sense  and 
the  insured  in  another ;  and  it  is  the  presumed  assent  of 
both  which  gives  it  the  effect  of  a  contract.    The  acts  of 
the  parties  under  such  circumstances  become  very  material ; 
and  their  acquiescence  in  one  mode  of  execution  of  the 
policy  would  go  far  to  show  that  it  was  the  true  mode. 

The  clause  in  the  memorandum  is  in  these  words  :  ^'  The 
Union  is  bound  to  Kingston,  Jamaica ;  if  not  aUowed  to  seU 
tkere^  vftU  proceed  to  Cuba."  It  is  certainly  in  terms  a  rep- 
resentation of  a  fact.  Is  it  such  a  fact  as  belonged  to  the 
policy  ? 

That  the  clause  was  not  intended  to  abridge  the  general 
liberty  given  in  the  description  of  the  voyage  is  conceded 
on  all  sides.  The  brig  was  still  to  be  at  liberty  to  go  to 
any  other  port  or  ports  in  the  West  Indies,  otherwise  the 
general  description  would  be  useless.  It  would  be  absurd 
to  ask  or  give  general  liberty  to  all  West  India  ports,  and 
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in  the  same  breath  to  tie  up  the  adventure  to  Kngsian  and 
Cuba.  Was  it  designed  as  a  warranty  that  the  brig'should 
go  to  those  ports  f  This  can  scarcely  now  be  contend^ 
for  the  underwriters  did  aot  claim  its  insertion  in  this  viev^  } 
and  the  owners  by  reserving  the  general  liberty  of  the  Wegt 
Indies  may  fairly  be  presumed  to  have  reserved  the  liberty 
of  changing  honestly  the  direct  voyage.  Can  it  then  be 
considered  in  any  other  view  than  as  a  representation  of  the 
present  intention  of  the  owners,  to  guard  against  any  objec- 
tion for  concealment  or  misreinresentation  f  The  plaintiffg 
contend  that  its  insertion  was  necessary  and  intended*  ^ 
them  because  it  would  cover  the  risk  of  the  contingency  oF 
the  voyage  to  Jamaica  being  lawful.  The  defendants  deny 
that  they  ever  contemplated  such  a  risk  under  the  contract. 
The  burthen  of  proof  then  rests  on  the  plaintiffs ;  and  if  the 
language  of  the  memorandum  be  not  unambiguous,  if  the 
construction  be  not  necessary,  but  doubtful  ;  if  the  actd  of 
the  parties  have  lefl  the  presumption  against  the  plaintifb, 
a  court  of  equity  ought  to  be  very  slow  in  undertaking  to 
reform  the  policy  upon  conjecture. 

It  is  material  here  to  consider  that  the  answer  of  the  com*- 
pany  explicitly  denies  any  intention  to  insert  the  clause,  or 
to  become  liable  for  the  risk  of  illicit  trade.  The  latter 
might  be  true,  and  yet  if  they  had  in  fact  bound  themselves 
to  such  a  risk,  their  mistake  of  the  law  would  not  help 
them.  But  the  circumstance  of  the  denial  is  not  insignifi- 
cant, as  it  stands  confirmed  by  their  acta.  If  their  practice 
is  not  to  insure  illicit  voyages,  and  the  policy  conforms  to 
this  practice,  it  would  require  strong  evidence  to  force 
upon  them  such  a  risk  by  a  construction  of  a  memorandum 
clause,  which  justly  might  admit  of  various  interpretations, 
and  might  fairly  be  understood  in  diflferent  ways.  The  pre- 
mium in  a  case  of  this  nature  is  certainly  not  decisive  either 
way ;  but  if  it  be  the  usual  premium  for  the  common  riska, 
it  affords  some  presumption  that  the  underwriters  did  not 
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contemplate  unusual  risks ;  and  in  this  view  it  may  aid  in 
the  construction  of  doubtful  words. 

The  rule  of  courts  of  equity  is  not  to  reform  a  policy, 
unless  the  mistake  be  made  out  by  the  clearest  evidence. 
The  cases  of  HenUe  vs.  Royid Exchange  Assurance  Company^ 
before  Lord  Hardteidcej  of  Lyman  vs.  The  United  Inturanee 
Company^  before  Mr.  Chancellor  JTent,  of  Hogan  vs.  The  Del^ 
aware  Insurance  Company^  before  Mr.  Justice  Washingiout 
Mid  of  droves  vs.  The  Boston  Marine  Insurance  Company  ^  be- 
fore the  Supreme  Court  of  the  United  States^  are  conclusive 
upon  this  point  The  asserted  omission  in  the  present  case 
is  indeed  incontestable  upon  the  evidence ;  but  whether  it 
was  a  part  of  the  contract  omitted  by  mistake  is,  to  say  the 
least  of  it,  extremely  questionable.  I  do  not  mean  to  say 
that  the  plaintiffs  did  not  act  with  the  most  perfect  fairness, 
or  did  not  contemplate  an  indemnity  against  the  very  loss, 
which  has  occurred.  I  believe  they  did ;  and  that  whatever 
security  was  to  be  obtained  by  a  policy  conforming  to  the 
substance  of  the  memorandum  they  meant  to  provide  for. 
The  difficulty*  lies  not  in  the  honesty  or  reasonableness  of 
their  intentions,  but  in  giving  effect  to  those  intentions,  if 
they  were  not  oommunicated  in  such  a  manner  to  the  un- 
derwriters, in  the  memorandum,  as  to  lead  them  to  the  con- 
clusion, that  the  omitted  clause  was  a  part  of  the  propos- 
ed contract.  Whatever  might  be  my  opinion  as  a  private 
roan  upon  the  propriety  of  inserting  the  clause,  as  a  Judge 
sitting  in  equity  I  should  have  extreme  difficulty  in  saying 
that  the  case  afforded  plenary  evidence  of  any  mistake, 
which  the  Court  was  called  upon  to  rectify.  The  terms  of 
the  memorandum  are  not  necessarily  matters  of  contract, 

«  3  Fern  R.  317. 

^  2  Johns.  Cfu  Rep.  630. 

5  C(nub/*s  Marshall  on  Ins.  345.  (a)  note^^WhaHon^  Dig.  320. 

6  2  Cranch  R.  419,  442. 
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and  if  they  are  ambiguous  iu  their  import  or  object,  the 
parties  must  be  left  to  their  rights  upon  the  policy  as  exe- 
cuted. 

Perhaps  it  is  the  less  necessary  to  dwell  on  this  point,  be- 
cause  I  am  of  opinion  that  if  there  be  a  mistake  in  the  poli- 
cy, this  is  not  the  tribunal  to  correct  it.  The  authority 
over  this  subject  is  generally  confided,  and  most  convenient- 
ly, to  courts  of  equity*  The  rules  of  evidence  and  the 
modes  of  relief  in  these  courts  are  admirably  adapted  to  cas- 
es of  this  nature  ;  and  it  appears  to  me  that  the  jurisdiction 
exclusively  attaches  these.  To  be  sure  in  a  certain  sense, 
and  in  the  exercise  of  their  general  jurisdiction,  courts  of 
admiralty  may  be  properly  said  to  be  courts  of  equity,  that 
is,  courts  proceeding  tx  tequo  et  bonoy  and  not  confined  to  the 
narrow  notions  of  the  common  law.  But  courts  of  admi- 
ralty iiave  no  general  jurisdiction  to  administer  relief  as 
courts  of  equity.  They  cannot  entertain  an  original  bill  or 
libel  for  specific  performance,  or  to  correct  a  mistake,  or  to 
grant  relief  against  a  fraud,  though  they  may  perhaps  some- 
times, like  courts  of  law,  perform  what  may  be  deemed 
analogous  functions.  They  may  give  the  same  benefit,  as  if 
there  were  no  fraud  or  mistake,  or  omission  of  performance ; 
but  this  can  be  in  a  few  cases  only,  which  fall,  in  all  their 
circumstances,  completely  within  their  general  jurisdiction. 
Courts  of  admiralty,  in  my  view,  have  jurisdiction  over  mari- 
time contracts  when  executed,  but  not  over  contracts  lead- 
ing  to  the  execution  of  maritime  contracts.  If  there  were  a 
contract  to  build  a  ship,  or  to  sign  a  shipping  paper,  or  to  ex- 
ecute a  bottomry  bond,  and  the  party  refused  to  perform  it,  it 
has  never  been  my  impression  that  the  enforcement  of  such  a 
contract  belonged  to  the  admiralty.  I  know  of  no  authority 
pointing  to  such  a  conclusion,  and  I  must  say  I  should  be  sor- 
ry to  find  one ;  for  it  would  lead  to  the  utter  confusion  of  ju- 
risdictions. But  if  the  contract  be  an  executed  maritime 
contract,  the  jurisdiction  attaches ;  and  the  admiralty  may 
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then  administer  relief  upon  that  contract  according  to  equity 
and  good  conacience.  The  law  looks  to  the  proximate  and 
not  to  the  remote  cause  as  the  source  of  jurisdiction ;  and 
deals  with  it  only  when  it  has  assumed  its  final  shape  as  a  mar- 
itime contract.  It  has  been  said  that  the  memorandum  in 
the  present  case  is  an  executed  maritime  contract,  equivalent 
to  a  policy  ;  but  I  understand  it  to  be  nothing  more  than  an 
agreement  for  a  policy  ;  and  if  no  policy  had  been  executed 
this  court  as  a  court  of  admiralty  would  not  have  had  juris- 
diction to  enforce  it.  We  are  not  at  liberty  in  such  cases 
to  consider  that  done  which  ought  to  have  been  done. 

If  therefore  any  thing  in  point  of  law,  material  to  the 
plaintiffs'  case,  depends  upon  this  clause,  and  a  mistake  has 
occurred  in  omitting  it,  my  judgment  is  that  a  court  of  ad- 
miralty is  incapable  of  administering  the  proper  relief.  The 
remedy  lies  at  common  law,  for  damages  for  nonperformance 
of  the  original  agreement,  or  in  equity,  for  a  specific  per- 
formance by  reforming  the  policy.  In  the  present  suit  I 
can  only  deal  with  the  policy,  as  it  stands. 

And  this  leads  me  to  the  other  question  made  at  the  bar, 
which  has  always  appeared  to  me  to  be  the  turning  point  of 
the  cause,  and  to  be  in  itself  of  very  great  difiiculty  and 
nicety.  If  in  the  investigation  of  it  I  could  derive  any  con- 
solation from  full  and  learned  arguments,  I  should  be  bound 
to  make  the  acknowledgment,  that  nothing  has  been  omit- 
ted. Still  I  cannot  say,  that  I  have  arrived  at  a  conclusion 
without  very  considerable  hesitation. 

It  is  perfectly  settled  that  the  underwriters,  by  the  general 
terms  of  the  policy,  are  not  liable  for  any  loss  arising  from 
foreign  illicit  trade,  unless  the  policy  be  underwritten  with 
the  full  knowledge  on  their  part  that  such  was  the  object  of 
the  voyage.  This  is  the  general  doctrine  of  foreign  maritime 
writers,  and  has  been  recognized  in  the  fullest  manner  by 
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the  common  law  tribunals.''  The  reason  of  the  doctrine  is 
obTious.  If  the  Toyage  be  lawful,  the  underwriters  cannot 
be  presumed  to  undertake  risks  occasioned  by  a  violation  of 
law  by  the  owner  or  his  agents  ;  and  in  such  case  the  law, 
notwithstanding  the  general  terms  of  the  policy,  will  exempt 
them  from  such  losses.  But  if  the  trade  is  known  to  be  il- 
licit, and  can  be  carried  on  only  by  smuggling,  and  the  under- 
writers do  not  make  an  exception  of  the  risk  of  illicit  trade, 
there  is  the  strongest  presumption  of  their  intention  to  take 
it.  Their  knowledge  does  not  indeed  add  new  terms  to  the 
policy  ;  but  it  takes  away  any  pretence  for  saying  that  the 
loss  by  seizure,  which  is,  an  '^  arrest,  restraint,  or  detain- 
ment of  the  sovereign  "  within  the  policy,  was  not  contem- 
plated by  the  parties. 

In  the  present  ease  it  is  clear  that  no  illicit  trade  was  in- 
tended to  be  covered  by  the  policy,  for  the  trade  was  not 
supposed  to  be  prohibited  at  the  time.  It  is  true  that  it 
was  well  known  that  Jamaica,  as  a  colony  of  Chreat  Britain^ 
was  restricted  from  foreign  trade  by  the  British  colonial  sys- 
tem. But  it  was  as  well  known  that  authority  had  been  giv- 
en to  the  king  t^  open  the  colonial  ports  under  certain  cir- 
cumstances ;  ®  and  this  authority  was  supposed  still  in  exis- 
tence and  might  be  exercised  and  promulgated  through  the 
colonial  governor.  The  intelligence  in  newspapers  witliout 
doubt  led  both  parties  to  the  belief,  that  this  authority  had 
then  been,  or  would,  before  the  arrival  of  the  vessel,  be  right- 

7  2  ro/ifi,  lib.  3,  tU,  6,  aH.  49,  p.  127,  128,  laO.—C/eimc  Ia 
Guidoriy  Ch.  2,  art,  2  and  5,  p,  233,  234. — Santema,  p.  4,  n.  17,  p,  5,  n.  10. 
— Straccha,  ^ssecur,  Gloss,  5,p,  23.  Locceniiis,  lib.  2,  Ch.  5,  n.  7,  p.  981. 
— BoccuSy  Jlnec  n.  21. — 1  Emerig.  CJu  8,  §  5.  p,  212. — Targa,  Ch.  71. — 
MoUay,  b.  2.  Ch.  7.  §  15.  p.  288.  Marsh.  Insur.  b.  1.  Ch.  3.  §  1.  p.  60.— 
,Anon.  2.  Vem.  176. — Planche  vs.  Fletcher,  Doug.  251. — Gardiner  vs. 
Smith,  1  John  Cos.  141. — Richardson  vs.  Maine  Insur.  Co.  6  Mass.  R. 
102. — Parker  vs.  Jones,  13  Mass.  173. — PoUock  vs.  Babcock,  6  Mass. 
J{.234. 

8  The  Adams,  Edw.  R  289,  303.— 46  Geo.  a  Ch.  B^The  Vixen,  1 
Dodsen,  136. 
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fully  exercised ;  and  both  parties  proceeded  in  the  insurance 
upon  the  ground  that  the  trade  would  be  lawful.  In  point 
of  fact  the  port  was  not  opened,  and  immediately  upon  the 
brig's  arrival  in  port,  she  was  seized  and  condemned  for  an 
illegal  importation  of  goods,  contrary  to  the  navigation  acts 
of  Great  Britain.  These  acts  make  it  illegal  to  import  any 
goods  into  any  of  the  colonies  except  in  ships,  British  built, 
and  owned  and  navigated  by  British  seamen  to  the  extent  of 
three-fourths  of  the  crew.  ^  The  libel  against  the  Union 
and  cargo  proceeds  upon  these  acts  for  the  forfeiture.  And 
it  is  perfectly  clear  by  the  whole  current  of  authority  that  a 
voluntary  arrival  in  port  with  a  cargo  constitutes  an  impor- 
tation, within  ihe  purview  of  these  and  other  revenue  acts.  ^® 

There  can  then  be  no  doubt  that  the  arrival  at  Jamaica 
being  voluntary,  and  not  from  necessity  or  stress  of  weather, 
brought  the  case  within  the  prohibitions  of  these  laws ;  and 
that  consequently  the  condemnation  might  be  rightfully 
made  upon  this  general  ground,  although  the  mistake  of  the 
master  as  to  the  trade  being  lawful,  was  the  sole  cause  of 
his  going  into  port. 

The  question  then  is  narrowed  down  to  this  consideration, 
whether  the  knowledge  of  the  underwriters  of  the  destina- 
tion to  Jamaica^  under  the  circumstances,  makes  them  liable 
for  a  loss  by  illicit  trade,  occasioned  by  mistake  and  igno- 
rance and  against  the  intentions  of  the  owners.  If  the  trade 
to  Jamaica  was  prohibited  universally,  and  this  fact  was  un- 
derstood by  the  underwriters,  they  would  have  been  held  to 
the  risk  of  illicit  trade.  If  the  trade  had  been  previously 
open,  and  was  closed  during  the  voyage,  they  might  have 
been  exonerated  from  that  risk.  The  trade  was  not  open  at 
the  time,  but  the  parties  contemplated  that  it  would  be 


«12  Car.  2.  Ch.  18.— 74"  8  ffUl.  3.  Cfc.  22. 

10  The  EUanor,  Edw.  R.  135, 160.— TO«  Adams,  Edw.  R.  289,  298.— 
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during  the  voyage  ;  and  then  comes  the  point,  whether  the 
underwriters  took  upon  themselves  the  chance  of  its  being 
open,  and  of  course  the  risk  of  its  being  illicit. 

It  cannot  be  denied  that  the  general  words  of  the  policy 
coupled  with  the  knowledge  of  the  actual  destination  fully 
authorized  the  voyage  to  Jamaica ;  as  fully,  indeed,  in  my 
judgment,  as  if  the  words  had  been  inserted  in  the  policy. 
And  the  case  is  put  in  the  strongest  manner,  when  it  is  ask- 
ed, what  would  be  the  effect,  if  the  policy  had  been  for  a 
voyage  in  terms  to  Jamaica.  I  do  not  know,  that  this  would 
relieve  us  from  a  single  difficulty,  for  the  same  question 
would  still  recur,  whether  under  the  circumstances  it  cover- 
ed the  risk  of  an  illicit  entry  into  the  ports  of  that  Island. 

There  is  not  a  single  case,  where  the  underwriters  have 
been  held  responsible  for  losses  of  this  nature,  unless  they 
have  in  express  terms,  or  by  fair  implication,  assumed  it.    If 
the  present  policy  had  contained  an  express  exception  of 
losses  by  illicit  trade,  a  condemnation  for  proceeding  to  Jo- 
maicGj  although  there  had  been  no  actual   trading   there, 
would  have  been  within  the  exception.    The  case  of  Church 
vs.  Hubbartf  ^  is  an  authority  directly  in  point ;  and  that  has 
been  followed  in  the  Supreme  Court  of  Massachusetts.^    So 
that  where  the  risk  of  illicit  trade  is  not  designed  to  be  tak- 
en, the  presumption  is  that  the  risk  of  proceeding  to  the 
port  for  this  purpose  is  not  taken. ,  Is  there  any  difference 
between  a  risk  excluded  by  express  words  and  a  risk  excluded 
by  fair  implication  ?  If  the  underwriters  are  not  presumed  to 
take  the  risk  of  illicit  trade,  are  they  to  be  presumed  from  the 
same  facts  to  take  the  risk  of  an  illegal  arrival  or  importation  f 
It  is  argued  that  the    underwriters  having  insured  the 
voyage  to  Jamaica  must  be  presumed  to  warrant  a  right  of  en- 
try into  the  port  at  least  for  the  purpoile  of  inquiry.    That  if 

"  2  Cranch,  187,  232. 

^  ^gginson  vs.  PomeroVy  11  Mast.  R.  l^Ar^Set  aiso^  Smith  vs.  Dela- 
umre  insurance  Company j  7.  Cranch.  434. 
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they  authorize  the  going  to  the  port,  they  warrant  by  impli- 
cation that  the  voyage  to  the  port  is  lawful  and  thus  assume 
the  risk  of  seizure  on  this  account.  If  this  were  so,  the  ar- 
gument would  be  exceedingly  strong  in  favour  of  the  plain- 
tiffs. But  the  authorities  do  not  seem  to  speak  pointedly  to 
such  a  conclusion.  The  fair  result  of  the  cases  in  England 
and  in  Massachusetts  is,  that  a  denial  of  entry  or  an  interdic- 
tion of  commerce  at  the  port  of  destination  is  not  a  risk 
within  the  common  policy.^  The  decisions  in  JVew  York 
do  indeed  maintain  a  different  doctrine.^^  The  Supreme 
Court  of  the  United  States  has  held  that  a  restraint  by  block- 
ade after  the  commencement  of  the  voyage  is  a  peril  within 
the  policy ;  ^  and  it  was  also  decided,  in  conformity  with  the 
English  cases,  that  the  breaking  up  of  the  voynge  for  fear  of 
capture,'  because  the  port  of  destination  was  shut,  is  not  a 
peril  within  the  policy.  It  was  there  said,  "  that  the  under- 
writer does  not  warrant  that  the  vessel  shall  have  a  right  to 
trade  at  the  port  of  destination  ;  but  only  that  notwithstand- 
ing the  perils  injured  against,  the  vessel  shall  proceed  to 
such  port."  ^^  But  this  language  was  used  in  a  case  where 
the  underwriters  were  expressly  exempted  from  losses  by  il- 
licit trade  ;  so  that  it  is  in  no  degree  different  from  that  held 
in  Suydam  vs.  The  Marine  Insurance  Co.  in  JVew  York.  *' 
The  precise  point  whether  seizure  for  going  into  an  inter- 
dicted port,  which  it  is  supposed  might  be  open,  is  a  risk 
within  the  common  policy,  does  not  appear  to  have  arisen  in 
England.     In  HeuUdnsdn  vs.  Robinson  ^^  Lord  Ahanley  ad- 

^3  Hadkinson  vs.  Robinson,^  3  Bos.  &  PuU.  388. — Lubhock  vg. 
Rowcroft,  5  Esp,  R.  50. — Parkin  vs.  TSinno,  11  East  R,  22. — Richard" 
son  vs.  Maine  insur.  Co.  6  Mttss.  R.  102, 115. 

^*  See  Suydam  vs.  Marine  Insur,  Co.  1  John  R,  181. — Sckmidt^VB. 
Untied  Insur.  Co.  1  John  R.  249.  Craig  vs.  United  Insur.  Co.  6  John  R. 

^  Olivera  vs.  Union  Insur.  Co.  3  JFheaton  R.  183. 

^  Smith  vs.  The  Universal  Insur.  Co.  6  WheaUm  R.  176. 

"  1  John  R.  181. 

IS  3  Bos.  Sf  PuU.  388. 
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mitted,  that  if  the  vessel  had  proceeded  to  JVap/ej  and  bad 
been  actually  seized,  the  loss  might  have  been  within  the 
policy.  Chief  Justice  Parsons^  in  Richardson  vs.  The  Maine 
Ihiurance  Company^  ^  said,  "  If  new  regulations  made  during 
the  voyage  should  render  the  trade  illicit,  and  the  master  on 
his  arrival  should  violate  those  regulations  and  for  that  cause 
the  property  insured  should  be  confiscated,  the  assurer  will 
not  be  answerable,  unless  he  had  insured  against  seizure  for 
illicit  trade."  This  language  may  perhaps  cover  the  case, 
where  the  master  ignorantly  violates  the  new  regulations ; 
but  it  does  not  seem  addressed  to  a  case,  where  there  is  a 
present  interdiction  and  an  expected  opening  of  the  port 
during  the  voyage,  contemplated  by  both  parties  at  the  time 
of  the  insurance.  In  Pollock  vs.  Babcock^  ^  the  court  decid- 
ed that  if  a  vessel  be  insured  to  an  interdicted  port,  and  be 
seized  at  an  intermediate  port  (to  which  she  had  gone  from 
necessity  during  the  voyage)  on  account  of  her  destination, 
she  not  having  in  fact  carried  on,  or  attempted  to  carry  on, 
an  illicit  trade,  it  is  a  loss  within^  the  common  policy.  The 
court  seemed  to  consider  that  the  going  to  the  interdicted 
port  was  lawful,  though  it  was  unlawful  to  trade  there.  But 
it  decided  that  if  it  was  unlawful  to  go  to  the  port,  and  that 
fact  was  unknown  to  both  parties,  still  the  insured  was  en- 
titled to  recover.  It  is  somewhat  singular  that  it  was  not 
decided  whether  from  the  facts  of  the  case  the  underwriter 
did  not  take  the  risk  of  illicit  trade  by  implication,  for  the 
report  states  that  trade  was  generally  known  to  be  prohib- 
ited with  the  port.  If  they  did  take  the  risk,  then  the  loss 
was  clearly  within  the  policy.  If  they  did  not,  it  is  some- 
what difficult  to  reconcile  this  case  with  others  on  the  same 
subject.  The  case,  so  far  as  it  goes,  does  seem  to  counte- 
nance the  doctrine  that  on  a  voyage  supposed  to  be  lawful 
hy  the  parties,  but  not  in  fact  so,  the  underwriters  are  liable 

19  QMxm.  R.  102, 115.  »  6Ma8S.R.235. 
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for  a  confiscation,  for  sailing  on  the  voyage.  In  Parker  vs. 
Jantt^  both  parties  sopposed  the  trade  to  be  lawfal  to  Cur- 
rncoa ;  but  the  property  was  coodemned  for  a  violation  of 
the  statute  of  43  Gfeo.  3.  regulating  that  trade,  and  the  court 
held  the  underwriters  not  Hable  for  the  loss,  upon  the  ground 
that  they  had  not  taken  the  risk  of  illicit  trade.  Yet  there 
it  might  have  been  said  that  as  the  vessel  was  insured  to  Cur- 
racoa,  there  was  an  implied  undertaking  that  the  property 
insured  might  be  carried  there,  and  that  the  risk  of  its  law- 
ful importation  was  assumed  by  the  underwriters. 

Not  being  able  to  find  the  doctrine  established  that  an  in- 
surance to  a  port  includes,  on  the  part  of  the  underwriters, 
the'  risk  of  going  into  the  port  in  violation  of  law,  except 
where  the  risk  of  prohibited  trade  is  assumed,  I  do  not  feel 
at  liberty  to  incorporate  it  into  the  construction  of  the  poli- 
cy. The  true  principle  seems  to  me  to  be  this,  that  the 
policy  guarantees  an  indemnity  in  going  to  the  port  against 
all  losses  by  the  perils  insured  against ;  and  unless  the  peril 
of  illicit  entry  at  the  port  be  contemplated  as  one  of  the 
risks  insured  against,  the  underwriters  are  not  held.  The 
risk  of  illicit  entry  is  not  presumed  to  be  taken  where  the 
trade  is  not  known  to  be  prohibited  and  expected  during  the 
voyage  to  remain  so.  If  both  parties  contemplate  the  trade 
as  free,  the  policy  covers  only  the  ordinary  risks.  It  is  only 
when  the  trade  is  not  expected  to  be*  carried  on  except  by 
violation  of  the  laws,  that  the  underwriters  are  presumed  to 
take  that  risk  upon  themselves.  The  chance  of  illicit  trade 
is  never  assumed,  unless  it  is  clearly  intended  to  be  carried 
on. 

It  is  asked,  if  the  contingency  of  illicit  trade  was  not  con- 
templated in  this  case,  what  reason  was  there  to  insert  the 
clause  in  the  memorandum,  that  the  brig  was  bound  to  Ja- 
maica.    My  answer  is,  that  it  might  be  material  information 

sn  13  Mas9.  R.  17a 
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to  the  underwriters.  They  might  wish  to  know  the  intend- 
ed voyage ;  and  if  it  were  to  an  interdicted  port,  it  ofiight, 
even  with  the  exception  of  prohibited  trade,  be  a  risk,  which 
they  might  not  choose  to  assume.  But  the  same  memoran- 
dum informed  the  underwriters  that  if  the  brig  was  not  al- 
lowed to  sell  at  Jamaica^  she  was  to  go  to  Cuba.  This  is  a 
plain  declaration,  that  the  owners  did  not  mean  to  force  an 
illicit  trade  at  Jamaica^  or  an  illicit  entry  there.  It  was 
equivalent  on  their  part  to  a  notice,  that  the  brig,  though 
bound  to  a  British  colony,  was  intended  to  sail  only  on  a 
lawful  voyage,  and  that  the  insurance  was  to  cover  it  as 
such.  And  if  the  owners  had  concealed  the  fact  of  a  desti- 
nation to  Jamaica  from  the  underwriters,  as  the  general 
words  of  the  policy  would  lead  them  to  presume  the  voyage 
was  to  lawful  ports  only,  it  might  have  been  questionable,  if 
the  concealment  would  not  have  avoided  the  policy.  At  all 
events,  it  would  certainly  have  done  so,  if  there  would  have 
been  any  increase  of  premium  or  risk.  The  owners  in  this 
respect  conducted  themselves  with  the  most  entire  good 
faith  and  frankness. 

What  would  have  been  the  effect  if  the  memorandum  had 
only^said,  ^'The  Union  is  bound  to  ISngHonj  JanrncOy"  I 
pretend  not  to  decide.  It  is  supposed  in  the  argument,  that 
it  would  then  have  clearly  covered  the  risk  of  an  illicit  entry. 
But  is  this  certain  f  If  the  parties  contemplated  only  a  law- 
ful voyage,  and  the  information  led  them  to  the  belief,  that 
such  a  voyage  was  lawful,  could  the  underwriters  be  presum- 
ed to  take  the  risk  of  its  possible]  illegality  f  The  law  does 
not  say  that  the  underwriter  takes  the  risk  of  illicit  trade, 
where  he  by  mistake  supposes  it  lawful,  but  where  the  trade 
being  know  to  be  illicit,  he  cannot  be  presumed  from  the 
nature  of  the  voyage  to  have  had  any  other  object  in  con- 
templation. 

Admitting  even  that  the  underwriters  took  the  risk  of  the 
vessel's  going  to  Jamaica  to  make  inqui*'ies,  it  is  not  shown 
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that  this  was  in  point  of  law  an  illicit  act.  The  very  statute 
on  which  this  condemnation  was  founded  is  for  an  illegal  tm- 
partaium  of  goods,  not  for  an  inquiry  before  arrival  in  port. 
There  is  no  British  statute  within  my  knowledge  that  makes 
it  a  cause  of  forfeiture  to  lie  off  a  colonial  port,  or  to  make 
inquiries,  if  near  the  port,  whether  it  be  open  or  not.  The 
Statutes  of  Charles  U,  and  FFiUiam  ZET.  apply  only  to  importa- 
tions consummated  by  a  voluntary  arrival  in  port.  Unless 
therefore  an  arrival  m  port  were  necessary  for  the  purpose  of 
inquiry,  which  can  scarcely  be  pretended,  the  vessel  might 
have  gone  lo,  though  not  into  the  port  of  Kingston^  and  have 
been  entirely  protected  by  law.^  The  master  himself  pro- 
ceeded upon  this  supposition.  He  made  inquiries  off  the 
port,  and  was  told  that  the  port  was  open  ;  and  this  informa- 
tion, given  falsely  by  design  or  mistake,  was  the  real  cause  of 
his  going  into  port. 

It  is  certainly  true  that  both  parties  must  have  contemplat- 
ed that  the  ports  o{  Jamaica  might  not  be  open,  for  the  mem- 
orandum provides  in  that  case  for  a  voyage  to  another  isl- 
and. But  the  effect  of  this  is  to  show,  not  that  the  under- 
writers meant  to  take  the  risk  of  the  voyage,  being  illicit, 
but  that  they  meant  to  provide  another  voyage,  if  it  should 
turn  out  to  be  illicit.  They  engage  that  the  vessel  may  go 
to  Jamaica^  if  allowed,  if  not,  then  she  may  go  to  Cuba. 

In  a  case  of  this  peculiar  cast  I  have  searched  the  foreign 
jurists  with  a  hope  of  meeting  with  some  principles  to  illus- 
trate it.  But  I  cannot  say  that  the  search  has  resulted  in 
any  thing  satisfactory.  Valia^  after  remarking,  that  illicit 
trade  is  not  covered  by  a  policy,  where  the  underwriter  is 
not  informed  of  the  risk  at  the  time  of  the  insurance,  says, 
that  his  opinion  is  the  same,  in  cases  where  the  insured  is 
himself  ignorant  that  the  trade  is  prohibited.^ 

»  See  The  Sarah,  1  Dodrm  R.  79. 

93  2  Falin,  lib.  3.  tU.  6.  Assvr.  art.  49,  p.  1S7, 138. 
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Upon  the  whole  my  opinion  is,  after  considerable  hesita- 
tion, that  the  present  policy,  under  all  the  circumstances  of 
this  case,  did  not  cover  the  loss  by  the  condemnation  of  the 
property  for  an  illicit  importation  into  Jamaica. 

There  is  another  point  in  the  cause,  upon  which  it  may  be 
thought  necessary,  after  the  full  argument  at  the  bar,  that  I 
should  express  an  opinion.  It  is,  that  the  loss  was  occasion- 
ed by  the  misconduct  of  the  master  in  setting  up  a  false  pre- 
tence of  distress,  and  that  if  the  truth  of  the  case  had  been 
stated,  no  condemnation  could  have  been  decreed.  Wheth- 
er in  any  case  the  underwriters  are  liable  for  a  loss  by  any 
of  the  perils  in  the  policy,  the  remote  cause  of  which  is  the 
negligence  and  misconduct  of  the  master  and  mariners  not 
amounting  to  barratry,  is  a  vexed  question,  upon  which  op- 
posite opinions  have  been  expressed  by  very  distinguished 
courts.  In  England  the  point  has  recently  received  after  a 
solemn  discussion  a  decision  in  the  affirmative ;  ^  though  it 
is  not  difficult  to  perceive,  that  the  former  opinions  inclined 
the  other  way.  In  Acia  York  the  point  has  been  unequivo- 
cally settled  in  the  negative  ;  ^  and  that  appears  to  be  the 
leading  opinion  also  in  Massuchusetts.^  The  foreign  jurists 
generally  concur  in  exempting  the  underwriters  from  losses 
by  the  fault  of  the  master,  unless  that  risk  is  expressly  as- 
sumed.^ In  this  diversity  of  doctrine  I  desire  to  suspend 
my  own  judgment,  until  the  question  is  absolutely  necessary 
to  be  decided.    In  the  present  case  I  am  not  satisfied  that 

M  Bu^  vs.  Royal  Exchange  Aagurance  Co.  2  Bam.  if  JUd.  1% — 
Walker  vs.  MaiUandj  5  Bam.  ff  Md.  171,  Malvnes,  111. — Law  vs.  Hol- 
lingworUi,  7  D.  fy  E.  160,  Park,  hisur.  (6  edit.)  Ck.  3.  p.  83.— Car- 
ntUhers  vs.  Sydebothoniy  4  Maule  fy  Selw.  86,  Marshall  Insur.  Ch.  13.  § 
6.  p.  519.— irf.  §  3.  p.  494. 

8*  Vo9.  ffc.  vs.  United  huur.  Co.  2  Johns.  Cas.  180. — Grim  vs.  Phemix 
Insur.  Co.  13  Johns.  R.  451. 

96  Cleveland  vs.  Union  Insur.  Co.  8  Mass.  R.  308,  330.— C<j^n  vs. 
^etpport  Mar.  Insur.  Co.  9  Jdass*  R.  446. 

S7  2  FaZtn,  lib.  S,fU.  6.  Asur.  art,  37,  p.  79,  PoOner,  Assur.  nUt  64. 
1  Emerigon,  Ch.  13.  §  17,  p.  434;  and  See  2Bam.ifAld.eOyeiyMUleran 
"nsur.  136, 138,  fyc.  Carevegis  Dis.  143,  n.  36, 37. 
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the  loss  was  occasioned  by  the  misconduct  of  the  master. 
The  libel  and  condemnation  are  for  an  illegal  importation  ; 
and  it  is  said,  that  if  the  arrival  had  been  for  the  mere  pur- 
pose of  inquiry  and  had  been  so  asserted,  it  would  have  been 
no  breach  of  the  statutes  restricting  the  colonial  trade.  But 
it  appears  to  me,  that  a  voluntary  importation  of  the  goods, 
though  under  mistake  or  for  the  purpose  of  inquiry,  is  within 
the  prohibitions  of  these  statutes.  The  case  of  the  Sarah,  de- 
cided by  Lord  SiaweU  (then  Sir  fVUliam  Scott),  is  directly  in 
point ;  ^  and  no  judge  ever  understood  the  colonial  laws 
better  or  administered  them  with  more  lenity.  I  am  there- 
fore spared  the  necessity  of  looking  at  the  more  general 
question,  since  whatever  may  be  the  extent  of  the  miscon- 
duct of  the  master,  it  is  not  shown  to  have  been  the  efficient 
cause  of  this  loss. 

As  however  upon  a  principal  point,  the  reformation  of  the 
policy,  my  opinion  proceeds  upon  a  defect  of  jurisdiction  in 
the  court,  I  think  the  plaintiffs  are  entitled  to  have  that 
question  litigated  in  another  forum,  and  shall  therefore  de- 
cree that  the  libel  be  dismissed  without  prejudice  to  any 
other  suit. 

»  1  Dodson,  it  79,  The  Ftxen,  1  Dodnm,  Ida 
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Policy  on  ship  Argonaut  and  caigo  at  and  from  Leghorn  to  her  port  of  discbarge  in 
the  U.  Siaies,  Ship  sailed  on  her  voyage  being  owned  and  bound  to  SaUm.  She 
was  cast  away,  in  March  1820,  on  a  ledge  of  rocks  near  PorUmouih  harbour  (JVWe 
Hampshire,)  and  immediately  bilged.  She  was  in  such  a  desperate  situation,  that 
it  was  nine  chances  out  of  ten  that  she  would  be  totally  lost  and  wrecked  in  twen- 
ty-four hours.  In  this  situation  the  owners  abandoned  to  the  underwriters.  There 
was  no  verbal  acceptance  of  the  abandonment,  but  the  underwriters  declined  any 
further  agency  of  the  owners,  sent  their  own  agent  to  take  possession  of  the  vessel, 
sell  her  if  he  deemed  best  and  act  as  he  chose  in  all  respects  as  to  the  vessel ; 
hut  directing  the  agent  not  to  meddle  with  the  cargo  (#/kcm),  which  had  not  been 
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abandoned.  The  owners  never  meddled  with  the  ship  after  the  abandonment ; 
but  the  agent  of  the  underwriters  took  exclusive  possession,  and  by  most  extraor- 
dinary good  fortune  and  good  weather  she  was  gotten  off  and  carried  to  Ports- 
mouth  in  about  a  week.  She  was  injured  to  about  one  half  her  value,  and  the 
necessary  repairs  could  not  be  made  in  a  period  short  of  three  morUhs^  which  was 
a  longer  period  than  the  usual  length  of  the  voyage  insured.  After  the  vessel 
was  got  ofl^  the  underwriters  offered  to  return  her  to  the  owners.  They  refused  to 
receive  her.  The  underwriters  then  repaired  her  in  three  months  under  their 
own  agent,  and  when  repaired  offered  her  again  to  the  owners.  The  latter  again 
refused  to  receive  her ;  and  never  authorized  the  repairs  in  any  shap^.  They 
adhered  to  their  abandonment  as  good,  and  that  henceforth  they  had  nothing  to  do 
with  the  ship. 

The  Court  held,  First,  that  the  owners  had  a  good  right  to  abandon  under  the 
circumstances,  even  if  the  injury  was  less  than  one  half  the  value.  Secondly, 
that  in  estimating  that  half  value,  there  was  not  to  be  a  deduction  of  one  third, 
new  for  old,  as  in  case  of  partial  loss ;  that  the  half  value,  which  authorized 
an  abandonment,  was  half  the  sum,  which  the  ship,  if  repaired,  would  be  worth,  af- 
ter repairs  made.  If  the  ship  when  repaired  would  not  be  worth  double  the 
amount  of  the  repairs,  the  owners  had  a  right  to  abandon.  Thirdly,  that  the  un- 
derwriters had  no  right  to  take  possession  of  the  ship,  either  to  move  her  or  to  re- 
pair her,  without  the  consent  of  the  owners.  That  these  acts  of  taking  possession 
SfC,  after  the  abandonment,  were,  m  point  of  law,  an  acceptance  of  the  abandonment, 
since  the  underwriters  could  not  be  justified  in  them,  except  as  owners  of  the 
property.  Fburthlyy  that  an  abandonment  once  made  and  accepted  is  irrevocable 
by  either  party  without  the  assent  of  the  other. 

X  HIS  was  a  suit  by  libel  on  the  Admiralty  side  of  the 
Court,  founded  on  a  policy  of  insurance.  The  cause  was 
argued  by  Kichols  and  Webster  for  the  plaintiffs,  and  by  Sal- 
tonsiaU  and  Prescott  for  the  defendants.     The  facts  in  the 

« 

case  fully  appear  in  the  opinion  delivered  by  the  Court. 

Stort  J.  This  cause  has  been  here  heard  upon  the 
merits,  the  respondents  having  appeared  under  a  protest  to 
the  jurisdiction,  and  meaning  to  insist  upon  that  objection, 
if  there  should  be  an  appeal  to  the  Supreme  Court,  they 
have  filed  a  general  denial,  putting  the  material  facts  in 
issue,  and  thus  brought  the  entire  law  as  well  as  facts  be- 
fore the  Court  for  consideration.  Upon  the  subject  of  ju- 
risdiction I  have  no  more  to  say,  than  that  I  have  seen  no 
reason  to  change  the  opinion  which  I  ^expressed  several 
years  since,  that  originally  and  of  right  the  jurisdiction 
^M  belong  to  the  Admiralty.    Whether  it  is  become  obso- 
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leie  by  disuse,  or  by  the  preponderating  authority  of  the 
common  law  courts,  so  that  it  cannot  and  ought  not  now  to 
be  exerted  by  our  courts  of  admiralty,  is  a  question  upon 
which  I  have  no  right  even  to  conjecture  what  will  be  the 
judgment  of  the  appellate  court.  I  have,  indeed,  hitherto 
supposed  the  point  rather  of  theoretical  than  practical  im- 
portance, presuming  that  from  private  convenience,  the  ben- 
efit of  a  trial  by  jury,  and  the  confidence  that  is  so  justly 
placed  in  our  state  tribunals,  the  insured  would  almost  uni- 
versally elect  a  domestic  forum.  I  shall  most  cheerfully  ac- 
quiesce in  any  judgment  which  may  be  ultimately  pronounced 
on  the  point  of  jurisdiction ;  but  entertaining,  as  I  do  most 
sincerely,  the  opinion,  that  this  Court  is  rightfully  possess- 
ed of  it,  I  feel  myself  compelled  by  a  sense  of  duty  to  enter- 
tain the  suit,  and  to  give  my  deliberate  judgment,  however 
unavailing  it  may  be,  upon  the  great  and  interesting  points 
which  have  been  presented  at  the  bar.  I  cannot,  indeed, 
but  express  my  deep  regret,  that,  the  cause  has  come  before 
this  Court  at  all,  and  especially  under  circumstances  of  so 
much  embarrassment  and  difficulty.  My  own  situation  in 
relation  to  it  is  somewhat  delicate  and  perplexing.  But 
every  consideration  of  this  sort  becomes  trivial,  when  put  in 
comparison  with  the  serious  thought,  that  a  very  small  sum 
only  was  originally  in  controversy ;  and  that  there  is  an  al- 
most moral  certainty  that  the  whole  property  will  perish 
before  the  suit  is  finally  terminated,  so  that  a  total  loss,  with 
all  the  expenses  and  charges  of  litigation,  must  be  borne  by 
the  unsuccessful  party.  I  may  add  too,  that  the  case  ap- 
pears to  be  contested  upon  principle ;  that  the  conduct  of 
the  parties  is  perfectly  fair ;  and  that  there  is  not  the  least 
reason  to  impute  to  either,  any  desire  to  avail  themselves  of 
any  rule  of  law,  which  is  not  founded  in  general  justice  and 
equity,  and  which  may  not  consist  with  the  most  liberal 
good  faith  in  matters  of  insurance. 
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The  policy  on  which  the  suit  is  brought,  bears  date  on 
the  6th  of  December,  1620,  and  insures  for  the  plaintiflfs 
*^  thirty  thousand  dollars  on  the  ship  Argonaut^  valued  at 
$12,000,  and  on  property  on  board — ^viz,  $4000  on  the  ves- 
sel, $26,000  on  the  property  on  board,  at  and  from  Leghorn 
to  her  port  of  discharge  in  the  United  Staies.^  The  loss  is 
alleged  to  have  been  total,  by  reason  of  the  perils  of  the  sea, 
stranding  and  shipwreck. 

The  material  facts,  as  disclosed  in  the  testimony  (for  there 
is  some  contradiction  upon  collateral  matters)  appear  to  me 
to  be  these :  The  ship  sailed  from  Leghorn  on  the  2d  of 
February  1821,  in  perfectly  good  order,  on  her  voyage  to  the 
United  Siatesy  having  on  board  a  cargo  consisting  of  specie 
dollars,  bags  of  rags,  tile,  &c.  &c.  Nothing  material  oc- 
curred until  Saturday  the  24th  of  March,  when  the  vessel, 
about  three  o'clock  in  the  morning,  went  ashore  upon  Gct" 
risKs  Mandf  near  Portsmouth^  in  JVew  Hampshire,  The  ac- 
cident was  not  in  the  slightest  degree  attributable  to  any 
fault  or  negligence  of  the  master  or  crew,  but  was  occasion- 
ed entirely  by  mistaking  the  Light  on  the  Ish  of  Shoals  for 
Boston  Light  (both  being  revolving  lights,  and  the  former 
having  been  erected  since  the  departure  of  the  ship  on  her 
voyage),  and  also  by  mistaking  Portsmouth  Light  for  Baker^s 
Lland  Light,  and  Boon  hland  Light  for  Cape  Ann  Light. 
The  place  where  the  ship  went  on  shore  was  surrounded  by 
breakers,  and  there  being  a  heavy  swell,  and  the  ship  hav- 
ing gone  head  upon  the  rocks,  she  strained  very  much,  and 
thumped  very  hard,  so  that  it  was  very  difficult  to  stand 
upon  deck.  Every  effort  was  made  to  get  the  vessel  off, 
by  the  crew ;  and  guns  being  fired  for  assistance,  in  the 
rooming  they  procured  it,  and  landed  the  specie.  About 
noon  the  same  day,  the  weather  moderated,  and  lighters 
were  got  alongside,  and  they  began  to  discharge  the  cargo. 
In  the  afternoon  of  the  same  day  the  vessel  bilged,  some  of 
the  planks  of  the  bottom  were  broken,  and  large  holes  made 
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in  them,  and  the  tide  ebbed  and  flowed  into  her  within  four 
or  five  feet  of  the  deck.  During  the  night,  on  the  ebb  tide, 
they  got  out  as  much  of  the  cargo  as  they  could.  On  Sun- 
day a  storm  commenced  about  10  o'clock,  a.  m.  and  the  im- 
pression of  the  master  and  other  persons  on  board  being  that 
the  ship  would  go  to  pieces,  every  effort  was  made  to  save  as 
much  as  possible.  There  were  at  this  time  eighty  or  nine- 
ty people  on  board  ;  and  they  cut  away  the  running  rigging 
without  unreeving  it,  and  cut  the  sails  from  the  yards  in  any 
manner  they  could  for  the  purpose  of  saving  them,  the  ship 
being  then  considered  in  imminent  danger.  About  one 
o'clock  that  day,  the  master  and  all  the  crew  quitted  the 
vessel,  deeming  it  very  hazardous  to  their  lives  to  remain  on 
board,  and  leaving  there  a  part  of  the  cargo.  In  the  after- 
noon of  the  same  day  the  weather  moderated,  but  no  at- 
tempt was  made  to  get  out  any  more  of  the  cargo  on  that 
day.  On  Monday  morning,  the  26th  of  March,  they  went 
on  board  again,  and  continued  to  discharge  the  cargo. 
During  all  this  period  no  hopes  were  entertained  of  saving 
the  vessel,  and  her  situation  was  generally  deemed  one  of 
extreme  hazard.  The  situation  where  she  lay  was  very 
much  exposed  to  the  sea,  and  if  the  wind  had  blown  heavily 
from  any  quarter  between  southwest  and  northeast  she  must 
inevitably  have  gone  to  pieces.  Different  estimates  were 
formed  of  her  value  at  this  time,  but  the  opinion  of  the  best 
judges  was,  that  she  was  worth  little  more  than  her  materials ; 
and  the  chance  of  being  gotten  off  was  considered  very  small, 
so  much  so  that  the  premium  to  insure  it  was  by  none  valued 
at  less  than  fifty  per  cent,  and  by  many  intelligent  and  skilful 
witnesses  was  valued  at  from  seventy-five  to  ninety  per  cent. 
Capt.  Ramagey  of  the  U.  S.  schooner  Porpoise^  who  went  on 
board  of  the  ship  on  Saturday,  in  a  letter  addressed  to  the 
owners  on  the  25th  of  March  (Sunday),  and  which  reached 
them  the  same  evening,  described  her  situation  as  follows  : — 
"  I  left  her  about  7  o'clock  last  evening,  bilged,  with  eight 
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feet  of  water  in  her  hold,  about  a  mile  and  a  half  to  the  east- 
ward of  the  Light,  and  lying  on  a  ledge  of  rocks,  thirty  or 
forty  yards  from  the  shore.  It  is  very  doubtful  whether  she 
can  be  saved."  The  substance  of  this  information  was  com- 
municated to  the  underwriters  the  next  day,  soon  after  the 
abandonment.  On  Monday  morning  about  10  o'clock,  with 
the  knowledge  of  her  previous  situation,  the  plaintiffs,  as  own- 
ers, abandoned  the  ship  to  the  various  underwriters  by  whom 
she  was  insured,  and  among  others,  to  the  Respondents  ;  to  the 
Suffolk  Insurance  Compan}/;  and  to  the  JVew  England  MariTie 
Insurance  Company.  The  cause  assigned  in  the  letter  of  aban- 
donment was,  that  the  ship  was  shipwrecked  on  GerrisKs 
Island.  The  abandonment  was  first  handed  by  Capt.  Silver^ 
one  of  the  owners,  to  Mr.  BaUh^  President  of  the  Merchants 
Insurance  Company^  with  a  statement  of  the  fact  that  he  had 
come  to  abandon  the  ship.  Mr.  Balch  made  no  definite  re- 
ply, opened  and  perused  the  letter,  and  then  inquired  of 
Capt.  Silver  about  the  situation  of  the  ship,  and  the  cause 
of  the  disaster.  Capt.  Silver,  among  other  things,  stated, 
that  Capt.  Wheailand,  one  of  the  owners,  had  gone  down  to 
Portsmouth,  and  that  he  had  a  paper  approving  of  that  pro- 
ceeding, which  he  wished  Mr.  Balch  to  sign.  Mr.  Balch 
expressed  his  satisfaction  that  Capt.  W.  had  gone  down,  but 
said  it  was  of  no  consequence  for  him  to  sign  the  paper,  for 
they  should  of  course  approve  of  Capt.  W^s.  proceedings, 
and  the  Presidents  of  the  Oflices  had  had  a  meeting  that 
morning,  and  had  agreed  to  send  an  agent  of  their  own.  In 
like  manner,  abandonments  were  made  to  the  other  Compa- 
nies, the  Presidents  of  which  referred  to  Mr.  Balch  as  the 
person  by  whom  the  business  was  principally  to  be  conduct- 
ed. No  objection  was  made  by  either  of  the  Presidents,  to 
the  acceptance  of  the  abandonment ;  and  on  the  other  hand 
no  assent,  except  so  far  as  it  may  be  inferred  from  the  other 
facts,  was  given  to  it.  The  general  practice  in  these  Offi- 
ces is,  for  the  President  not  to  accept  abandonments,  though 
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from  their  station,  .they  are  generally  the  medium  through 
which  communications  are  made  to  the  insured.  Capt.  Sil- 
ver asked  for  a  copy  of  the  Agent's  instructions,  which  Mr. 
Balck  directed  his  clerk  to  give  him.  The  following  is  a 
copy  of  those  instructions,  signed  by  the  Presidents  of  the 
three  Offices : 

*"  Boston,  March  26,  1821. 
^  Joshua  Blake,  Esq. 

"  Dear  Sir — ^The  ship  Argonaut  having  been  stranded 
on  Gerrish's  Island,  near  Portsmouth,  and  abandoned  to  the 
Jhsurery,  we  have  consulted  together,  and  appoint  you  the 
Agent  of  the  Companies  we  represent,  to  act  and  do  what  is 
needlhl  in  this  business.  With  regard  to  giving  instruc* 
tions,  we  have  only  to  say,  that  we  leave  to  you  to  attempt 
to  get  the  ship  off,  or  to  sett  her  as  she  lies  ;  to  sell  the  materi- 
als there,  or  to  send  them  to  Boston  ;  and  generally  to  ex- 
ercise your  own  discretion,  in  which  we  doubt  not  you  will 
do  whatsoever  shall  be  most  for  the  interest  of  all  concern- 
ed. 7%e  cargo  has  not  been  abandoned — you  therefore  can  have 
no  controtd  of  that ;  but  still  we  wish  you  to  do  all  in  your 
power  to  make  the  loss  as  small  as  possible.  Shall  be  oblig- 
ed by  your  informing  us,  when  convenient,  what  is  the  situ- 
ation of  the  property.        RtspectfuUy,  fyc*^ 

Mr.  Blake  further  states,  that  at  the  same  time  he  received 
a  memorandum,  as  part  of  his  instructions,  but  which  was 
not  seen  by  the  plaintift,  which  after  stating  certain  partic- 
ulars respecting  the  ship  and  cargo,  and  suggesting  what  it 
might  be  best  to  do,  in  case  the  ship  was  got  oif,  or  was  sold, 
adds,  ^  Capt.  Wheatland  J  one  of  the  owners,  is  there,  and  itwiU 
he  proper  to  consult  him  in  what  concerns  the  cargo,  as  he  has 
not  abandoned  ^  cargo*  If  the  loss  should  prove  to  be  less 
than  fifty  per  cent,  on  the  ship,  the  abandonment  will  not 
iBkt  effect.  The  ship's  provisions  belong  to  and  make  a 
part  of  the  ship." 

VOL.  IV.  5 
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Mr.  Blake  went  to  Forltmouik,  saw  the  state  of  the  ship, 
and  returned  to  Boaion  on  Thursday  morning,  leaving  a  Mr. 
Hawkes  as  the  agent  for  the  underwriters,  with  authority  to 
endeavour  to  get  the  ship  off,  and  proceed  in  every  respect  as 
to  him  should  seem  best  for  the  presenation  of  the  ship  and 
properly,  during  his  absence,  or  until  another  agent  was  ap- 
pointed by  the  underwriters ;  and  this  agency  was  confirm- 
ed by  the  three  Presidents  by  the  mail  of  the  next  day.  Mr, 
Hawkes  accordingly  set  to  work  with  forty  or  fifty  men,  and 
eventually  succeeded,  by  great  exertions,  and  the  use  of 
tags,  beef  Sic.  in  stopping  the  principal  leaks,  and  getting 
the  vessel  off,  though  the  weather  was  unfavourable,  and 
with  the  assistance  of  about  twenty  boats,  on  Friday  the 
30th  of  March,  towed  her  up  to  a  wharf  in  PorUmoutk. 
There  were  several  holes  in  the  bottom  of  the  ship,  lying 
principally  within  the  space  of  six  feet.  From  the  time  of 
the  abiuidonment,  Ihe  ship  owners  ceased  to  have  any  thing 
to  do  with  the  ship ;  they  never  assented,  and  were  not  ask- 
ed by  the  underwriters  to  assent,  to  the  appointment  of  Mr. 
Blake  or  Mr,  Hawkes  as  agent,  and  the  whole  proceedings 
to  get  the  ship  off,  were  exclusively  directed  by  the  under> 
writers  and  their  agents,  at  their  own  cost  and  expense. 
The  expense  of  getting  off  the  ship  was  about  J907. 

On  Monday  the  2d  day  of  April,  (a  week  after  the  aban- 
donment) and  not  before,  Mr.  Balch,  in  behalf  of  the  Boston 
Companies,  informed  the  plaintiffs  by  letter  that  the  ship 
was  got  off,  offered  to  make  a  compromise,  and  wished  them 
to  take  the  ship  and  repair  her.  He  added,  "  should  we  not 
agree  in  this,  it  is  our  intention  to  have  the  ship  repaired  as 
9DOI1  as  practicable,  and  to  return  her  to  you."  This  letter 
u n^  never  answered.  About  the  8th  of  April,  the  under- 
wriUTB  sent  an  agent  to  PorUnumth,  to  make  an  estimate  of 
I  lie  necessary  repairs  to  put  her  in  as  good  order  as  she  was 
before,  who  estimated  the  gross  amount,  making  the  most 
'     liberal  allowance,  at  $5412.     As  soon  afterwards  as  could 
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conveniently  be  done,  (about  the  20th  of  April)  the  repairs 
were  begun,  under  the  direction  of  a  skilful  and  intelligent 
agent ;  and  all  the  repairs  were  made  by  bim  according  to 
his  best  judgment,  with  suitable  instructions  from  the  under- 
writers, and  were  completed  about  the  19th  day  of  June,  1821. 
The  underwriters  on  the  23d  of  June,  wrote  a  letter  to  the 
owners,  stating  the  fact,  that  the  vessel  was  repaired,  and 
offered  to  deliver  her  to  them.  The  plaintiffs  on  the  26th  of 
June,  replied,  rejecting  the  offer,  and  relying  on  their  aban- 
donment as  accepted,  and  offered  to  execute  a  further  trans- 
fer, reciting  according  to  the  laws  of  the  €71  States^  the  Cer- 
tificate of  registry.  They  also  declined  to  agree  to  the  pro- 
posal of  a  sale  of  the  ship  without  prejudice,  assigning  as  a 
reason  the  insufficiency  of  the  repairs,  &c.  To  this  letter 
the  defendants  replied  on  the  next  day,  (the  27th  June)  de- 
nying any  acceptance  of  the  abandonment,  and  expressing 
surprise  at  the  assertion,  and  added,  "  On  your  informing  us 
that  the  ship  was  ashore  and  bilged,  and  in  a  situation  in 
which  it  was  not  probable  she  could  ever  be  got  off,  and 
that  you  therefore  wished  to  abandon ;  under  the  impression 
that  your  information  was  correct,  we  sent  an  agent  with 
full  powers  to  act  as  he  should  think  proper,  after  he  should 
have  ascertained  the  facts ;  but  on  his  arrival,  he  found  the 
facts  materially  different — ^the  ship  was  not  bilged,  although 
her  keel  was  badly  chafed,  and  she  leaked  badly  ;  nor  was 
she  in  so  desperate  a  situation  as  we  had  been  led  to  believe. 
He  therefore  took  measures  immediately  to  get  her  off,  and 
easily  succeeded,  and  carriedher  to  the  wharf,  where  she 
now  lies."  The  plaintiffs  replied  to  this  letter  on  the  9th 
July,  declining  any  further  correspondence.  The  defend- 
ants again  wrote  the  plaintiffs  on  the  28th  July,  stating,  that 
an  offer  had  been  made  for  the  ship  of  $11,000,  and  that  the 
agent  thought  he  could  get  $12,000,  if  he  was  authorized  to 
sell  her,  and  proposed  giving  him  authority  to  sell  her.  No 
reply  was  made  to  this  letter,  and  here  the  correspondence 
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closed.  Ttie  ship  yet  remanis  at  the  wharf  in  Portsmouth  ; 
and  recently,  the  leak,  which  after  the  repairs  continued  for 
many  months,  has  ceased,  but  the  place  where  it  is,  and  the 
manner  in  which  it  has  stopped  is  unknown. 

Such  appear  to  me  to  be  the  material  facts  of  the  case. 
There  is,  indeed,  upon  minor  poits,  a  diversity  of  testimony, 
which  has  employed  the  diligence  and  zeal  of  the  parties  ; 
but  which  in  my  judgment  bear  so  remotely  upon  the  great 
points  of  the  cause,  that  I  have  not  thought  it  necessary  to 
sift  it  with  minute  accuracy.  As  to  the  question  of  the  suffi- 
ciency of  the  repairs,  that  is  so  dependent  upon  practical 
skill  in  nautical  affairs,  that  if  the  cause  were  to  turn  upon 
it,  I  should,  according  to  the  known  course  of  the  admiralty, 
refer  it  to  Experts  to  report  upon  the  whole  evidence,  what 
in  their  judgment  is  the  true  posture  of  the  case  in  this  re- 
spect. 

The  questions  made  and  discussed  at  the  Bar  with  great 
diligence,  learning  and  ability,  from  which  I  have  derived 
no  small  share  of  instruction,  and  have  been  taught  the  in- 
trinsic difficulty  of  the  subject,  are  Jirsiy  whether  the  plain- 
tiffs had  a  right  of  abandonment  upon  the  26th  of  March, 
under  all  the  circumstances  of  the  case ;  seamdlyj  whether, 
assuming  that  there  then  existed  no  such  right,  there  was  an 
acceptance  on  the  part  of  the  underwriters,  of  the  abandon- 
ment tendered  by  the  plaintiffs,  so  that  they  are  now  bound 
to  pay  as  for  a  total  loss. 

As  preliminary  to  the  first  enquiry,  I  think  it  important  to 
notice  a  difference  between  the  courts  of  this  country  and 
those  of  England^  in  respect  to  the  right  of  abandonment. 
With  us,  an  abandonment  once  rightfully  made,  is  conclusive 
between  the  parties,  and  the  rights  flowing  from  it  are  not 
divested  by  any  subsequent  events,  which  change  the  situa- 
tion of  the  property,  and  make  that,  which  was  a  total  loss 
at  the  time  of  abandonment,  a  partial  loss  only.  And  the 
"S^ht  of  abandonment  is  to  be  decided  by  the  actual  facts  at 
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the  time  of  the  abandonment,  and  not  merely  by  the  infor- 
mation of  the  assured ;  and  consequently,  if  the  facts  do  not 
then  warrant  it,  no  {Hrior  or  subsequent  events  will  give  it  any 
greater  efficacy.  This  is  the  established  doctrine,  as  I  take 
it,  of  all,  or  at  least  of  the  principal  commercial  States  ;^  and 
has  been  solemnly  settled,  upon  the  fullest  deliberation,  by 
the  Supreme  Court  of  the  United  States,  ^  Whether  this  de- 
cision has  given  entire  satisfaction  to  the  profession,  is  more 
than  I  can  presume  to  say ;  and  whether  at  a  future  time  it 
may  be  fit  to  undergo  a  revision,  as  has  been  intimated  at 
the  bar,  I  pretend  not  to  determine.  I  can  only  say,  that 
the  decision  already  made,  is  conclusive  upon  my  present 
judgment ;  and  so  &r  as  I  have  been  able  to  comprehend 
the  grounds  on  which  it  rests,  it  appears  to  me  founded  on 
sound  reasoning,  public  convenience,  and  the  great  princi- 
ples of  equity,  which  regulate  the  contract  of  Insurance. 
The  rule  in  the  English  Courts  is,  as  we  all  know,  very  dif- 
ferent. There  it  has  been  held,  that  if  an  abandonment  be 
rightfully  made,  it  is  not  absolute,  but  may  be  controlled  by 
subsequent  events ;  so  that  if  the  loss  has  ceased  to  be  total 
at  any  time  before  action  brought,  the  abandonment  be- 
comes inoperative.  ^  The  cases  in  which  this  doctrine  has 
been  asserted,  do  not  to  my  humble  judgment,  present  any 
solid  reasons  to  support  it.  They  appear  to  me  to  trench 
very  much  upon  the  true  principles  of  abandonment,  and  to 
be  supported  by  analogies  not  very  exact,  or  very  cogent. 
And  I  find  that  they  have  struck  the  comprehensive  and  dis- 
criminating mind  of  Lord  Chancellor  Eldcn  in  the  same 
manner.  ^    The  doubts  which  he  has  thrown  out  have  not 


1  Ww}d  vs.  Lincoln  ^c.  Insur.  Co.  6  Mcus.  R.  479. — Adam9  vs.  Deto- 
fBort  Insur.  Co.  3  Binn  287. — Jumel  vs.  M.  Insur.  Co.  7  John.  R.  412. 

^  ^indander  vs.Insur,  Co.  Penn.  4  Cranek^  29. — Marshall  vs.  Dd. 
hsttr.  Co.  4  Cranchy  412. 

3  M*AHiiy  vs.  Ahd,  5  EaH.  SdS.-^BatnMdge  vs.  AVOton,  10  East. 
329.— PatterAm  vs.  Ritchie,  4  Jlf.  ^  Sdw.  388. 

4  Smith  vs.  Bohsrtson,  2  Dou.  Rep.  474. 
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been  as  yet  satisfactorily  answered.  And  it  is  no  slight 
recommendation  of  the  American  doctrine,  that  it  stands  ap- 
proved by  the  cautious  learning  of  Valin^  the  moral  perspi- 
cacity of  Poihierj  and  the  practical  and  sagacious  judgment 
of  Emerig07u  ^ 

It  appears  to  me  that  this  distinction  has  not  at  all  times 
been  suflicintly  adverted  to  in  our  examination  of  the  later 
English  cases.  Some  of  the  remarks  to  be  found  there  have 
a  tacit  reference  to  this  doctrine  ;  and  many  things  thus  re- 
ceive an  easy  explanation,  which  it  would  otherwise  be 
found  somewhat  difficult  to  reconcile  with  our  stricter  no- 
tions on  the  subject  of  abandonment. 

It  has  been  said  too  at  the  argument,  that  abandonments 
are  not  to  be  favoured ;  that  they  have  been  liable  to  great 
abuses,  and  that  Courts  of  Law  are  not  disposed  to  enlarge 
the  practice.^  I  am  very  much  inclined  to  believe,  that  of 
late  years  this  consideration  has  had  quite  as  much  weight 
as  it  deserved  ;  and  it  is  by  no  means  clear,  if  the  spirit  of 
the  cases  decided  by  that  great  man,  Lord  Mansfield^  had 
been  fairly  followed,  that  much  uncertainty  as  to  the  law 
would  not  have  been  done  away,  and  many  fruitful  sources  of 
litigation  dried  up.  At  present  there  is  enough  of  doubt  and 
obscurity  as  to  the  right  of  abandonment  in  cases  of  sea 
damage,  stranding,  shipwreck,  and  loss  of  the  voyage  by  the 
ship,  to  encourage  expensive  suits,  and  to  lead  one  to  the 
conclusion,  that  it  were  far  better  for  the  question  to  be 
settled  upon  some  general  principle  io  any  way,  than  to  re- 
main in  its  present  condition. 

The  plaintiffs  contend  that  they  had  a  right  to  abandon, 
1 .  Because  the  ship  at  the  time  was  cast  ashore  and  bilged, 
and  in  so  dangerous  a  situation  that  the  chance  of  recovery 
was  desperate.    2.  Because  she  was  injured  by  the  accident 

5  2  Valin  143,  lib.  3,  tU.  6,  art.  eO.-^Poikier  Ck.  3,  note  135.  2  Emen- 
gon,  Ch.  17.  S.  6.  p.  19i.— and  see  Roccus  Insur.  note  66. 

6  See  Lord  EUenborough^s  remarks  in  Bainbridge  vb.  ^eilson,  10 
^^.329,343. 
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to  more  thaa  half  her  value,  which  of  itself  constituted  a 
technical  total  loss. 

Much  minute  criticism  has  been  employed  upon  the  lan- 
guage of  the  witnesses  in  describing  the  state  of  the  ship ; 
and  I  observe  that  the  underwriters  in  their  letter  of  the  27th 
of  June,  lay  great  stress  upon  the  circumstance,  that  at  the 
time  of  the  abandonment  the  vessel  was  represented  to  be 
bilged  ;  and  it  has  been  strenuously  argued  that  she  was  not 
in  fact  bilged*  It  appears  to  me  that  in  the  nautical  sense 
of  the  phrase  she  was  bilged,  understanding  that  phrase  to 
import  in  common  usage,  as  well  as  in  the  opinion  of  lexi- 
cographers, that  state  of  the  ship,  in  which  water  is  freely 
admitted  through  holes  and  breaches  made  in  the  planks  of 
the  bottom,  occasioned  by  injuries,  whether  the  ship's  tim- 
bers are  broken  or  not.  But  waving  all  question  on  this 
point,  what  in  fact  was  the  situation  of  the  ship  at  the  peri- 
od of  abandonment  ?  She  lay  on  a  ledge  of  rocks  on  a  dan- 
gerous and  exposed  shore — Her  bottom  was  broken  through, 
so  that  the  tide  was  freely  admitted  into  her  hold  through 
several  holes — Her  cargo  was  from  necessity  discharged— 
Her  sails  and  rigging  were  cut  from  the  masts,  and  all  her 
furniture  was  removed  for  safety.  The  master  and  crew  had 
deserted  her,  expecting  her  to  go  to  pieces,  and  her  situa- 
tion was  one  of  extreme  hazard.  The  chance  of  getting  her 
oif  was  small ;  and  if  gotten  off,  the  expense  of  this,  and  the 
necessary  repairs,  must  be  very  great.  I  do  not  say  it 
would  be  one  half  her  value,  for  that  is  a  point  which  will 
be  hereafter  considered.  The  repairs  alone,  in  the  opinion 
of  an  agent  of  the  underwriters,  who  at  a  subsequent  period 
examined  the  vessel  after  she  was  in  safety,  and  with  the 
best  mear\^  of  judgment,  would  be  upwards  of  $5000 ;  and 
in  point  of  fact,  the  repairs  actually  made  fell  very  little 
short  of  that  sum ;  and  the  expense  of  getting  the  vessel  off 
was  upwards  of  $900 ;  and  if  the  first  attempt  had  not  been 
successful,  might  greatly  have  exceeded  that  sum.    So  that 


40  MASSACHUSETTS, 


Peele  et  aL  V9.  The  Merchants  Insorance  Company. 

in  addition  to  the  other  facts  of  the  case,  we  have  that  of 
actual  injury  and  expense  to  an  amount  nearly  equal  to  half 
the  valuation  of  the  ship  in  the  policy.  And  I  may  add  to 
all  this,  that  the  requisite  repairs  could  not  at  that  season  of 
the  year  be  made  in  a  period  much  shoit  of  three  months,  a 
period  equal  to  the  usual  length  of  the  voyage  insured. 
Under  such  circumstances,  I  must  say,  that  if  there  ever  was 
a  case  for  an  abandonment  upon  a  stranding  or  shipwreck, 
call  it  as  you  may,  where  the  damage  was  less  than  fifty  per 
cent,  and  the  vessel  was  in  extreme  peril,  yet  if  gotten  off 
was  repairable,  scarcely  could  a  stronger  case  be  wished  or 
imagined  than  the  present.  Still,  if  the  law  be  otherwise,  it 
is  certainly  not  for  me  to  attempt  to  ingraft  a  new  principle 
into  the  doctrine  of  insurance.  I  am  content  on  this,  as  on 
all  other  occasions,  as  a  duty  best  fitted  to  my  humble  talents, 
to  administer  the  law«  as  I  find  it,  and  to  give  the  parties, 
who  stand  upon  their  rights,  the  fullest  benefit  of  that  law. 
I  will  take  occasion  here  also  to  remark,  that  we  are  not  to 
judge  of  this  case  by  subsequent  events,  except  so  far  as 
they  operate  by  way  of  evidence  upon  the  preexisting  state 
of  the  ship.  The  right  of  abandonment  depended  alto- 
gether upon  the  facts  as  they  then  were,  and  upon  the  con- 
clusions which  reasonable  men  ought  then  to  draw  from 
them  in  the  exercise  of  a  sound  discretion. 

It  has  been  very  justly  stated,  that  a  total  loss  in  the  con- 
templation of  law  does  not  necessarily  suppose  the  actual 
destruction  of  the  thing  insured.  It  may  technically  exist, 
when  the  thing  is  in  safety,  but  is  for  the  time  being  lost  to 
the  owner,  or  taken  from  his  free  use  and  possession.  Such 
are  the  common  cases  of  total  losses  by  capture,  by  embar- 
goes, and  by  restraints  and  detainments  of  princes.  On  the 
other  hand,  it  is  as  clear,  that  the  mere  occurrence  of  these 
accidents  does  not  constitute  a  total  loss,  if,  in  point  of  ftict, 
the  peril  has  passed  away  at  the  time  of  the  abandonment. 
Lord  Mansfieldj  upon  one  occasion  said,  "  no  cases  say  that 
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the  bare  existence  of  the  hull  of  the  ship  prevents 
the  toss  from  being  total.''  ^  And  on  another  occasion  he 
observed,  alluding  to  the  objection,  '*  it  might  as  reason- 
ably be  argued,  that  if  a  ship  sunk  be  weighed  up  again 
at  a  great  expense,  the  crew  having  perished,  the  in- 
sured could  not  abandon,  nor  the  insurer  be  liable,  because 
the  body  of  the  ship  was  saved."®  On  the  other  hand,  Lord 
Ellenborough  has  told  us,  that  '*  there  is  not  any  case  nor 
principle,  which  authorizes  an  abandonment,  unless  where 
the  loss  has  been  actually  a  total  loss,  or  in  the  highest  degree 
probabh  at  the  time  of  the  abandonment.^^  ^  I  lay  great  stress 
on  these  last  words,  because  it  is  manifest  from  the  case,  that 
they  were  used  with  reference  to  a  technical  total  loss,  and 
shew  that  the  right  of  abandonment  does  not  always  depend 
upon  the  certainty,  but  upon  the  high  probability  of  a  total 
loss  either  of  the  property  or  voyage,  or  both.  And  in  one 
of  the  latest  cases  ever  decided  by  the  same  learned  judge, 
he  uses  expressions  indicating  a  perfect  coincidence  with 
the  opinion  of  Lord  Mansfield,  He  there  observed,  <<  the 
mere  restitution  of  the  hull,  if  the  plaintiff  may  eventually 
pay  more  for  it  than  it  is  worth,  is  not  a  circumstance  by 
which  the  totality  of  the  loss  is  reduced  to  an  average  loss."  ^® 
I  think,  therefore,  that  it  may  be  assumed  as  a  position  not 
now  controverted,  that  the  existence  of  the  ship  does  not 
prevent  the  loss  from  being  considered  total  to  the  owner.^ 
What  then  is  the  criterion  by  which  we  are  to  ascertain 
when  a  total  loss  of  a  ship  has  taken  place,  so  as  to  justify 
an  abandonment  f    Or,  to  bring  it  down  more  closely  to  the 

7  MtOts  VB.  Fletcher,  Doug.  231. 

8  Goss  V8.   fathers,  [2  Burr.  683,  G97.^See  also  2  Emtrig.  ch.  17, 
§  2  p.  181—1  Emerig.  ch.  12,  §  13,;?.  400. 

9  Anderson  .vs.  ffaUit,  2  J^aule  fy  Selw.  240,  248. 

^  M'ioer  vs.  Henderson,  4  MauU  tf  Sduf.  576,  584.--;$^  also  BeU 
vs.  Auofi,  1  HoU,  JV.  P.  423. 

11  Peters  vs.  Phoenix  Insur.  Co,  3  Serg.  if  BawU,  25. 
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present  case,  what  is  a  total  loss  in  cases  of  sea  damage, 
stranding  and  shipwreck  ? 

It  is  stated,  and  the  position  seems  incontrovertible,  that 
the  mere  stranding  of  the  ship  is  not  of  itself  to  be  deemed 
a  total  loss,  so  as  to  entitle  the  insured  immediately  to  aban- 
don.^ The  reason  is  obvious.  It  may  occasion  but  a  slight 
injury  easily  repaired,  and  the  vessel  may  be  gotten  off  with 
a  small  expense,  and  the  retardation  of  the  voyage  be  trivial 
and  unimportant.  But  the  stranding  may  be  attended  with 
circumstances  which  woula  justify  an  abandonment,  even 
though  the  hull  of  the  ship  should  not  be  materially  dam- 
aged. As,  if  she  should  be  driven  by  a  violent  hurricane 
(such  as  occurs  in  the  tropical  climates,  and  sometimes  evea 
in  our  own)  upon  a  high  and  sandy  beach,  or  other  place,  so 
distant  from  the  shore,  or  the  means  of  adequate  relief,  that 
the  expense  of  removal  would  exceed  the  value  of  the  ship. 
Such  a  case  is  evidently  contemplated  in  the  treatises  where 
the  general  doctrine  is  asserted. ^^ 

But  although  a  mere  stranding  will  not  justify  an  aban^ 
donment,  yet,  it  is  said,  a  stranding  which  is  followed  by 
shipwreck,  or  which  in  any  other  way  renders  the  ship  in- 
capable of  prosecuting  the  voyage,  will.^^  That  again  i»  a 
proposition,  which  in  part  depends  upon  what  constitutes  a 
shipwreck  in  contemplation  of  law.  If  the  definition  of  Mr. 
Marshall^^  be  assumed  as  correct,  that  shiptoreckj  is  when 
the  ship  is  so  brokep,  disjointed,  or  otherwise  injured,  that 
it  no  longer  exists  in  its  original  nature  and  essence,  (for 
though  the  wreck  may  remain,  yet  the  ship  is  lost)  there 
can  be  no  doubt  of  the  doctrine.     A  learned  judge  in  our 

12  Marsh.  Insur.  b.  1,  ch.  13,  §  l,p,  582.  [Condy  Edit] 

13  Marsh,  Insur.  h.  1,  ch.  13,  §  1,  p.  582.— 1  Emerig.  ch.  12,  §  13, 
p.  407  to  411.— 2  Emerig,  ch,  17,  $  2,  p.  180,  181.— Po/Ater  Insur. 
noUj  117.— 2  Vfilin,  lib.  3,  tit.  6,  art.  46,  p.  102,  and  see  Fontaine  vi^ 
Pluenix  Insur.  Co.  11  Johns,  R.  29a 

14  Marsh.  Insur.  b.  1,  ch.  13,  §  1,  p.  58a 

15  Marsh.  Insur.  b.  1,  ch.  13,  §  1,  p.  582. 
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own  country  has  given  a  somewhat  different  definition, 
which  it  has  not  been  denied  at  the  argument,  would  con- 
stitute a  good  cause  of  abandonment.  He  says,  ''  a  ship 
becomes  a  wreck,  when,  in  consequence  of  the  injury  she 
has  received,  she  is  rendered  alsolutely  innavigable,  or  una- 
ble to  pursue  her  voyage  without  repairs  exceeding  the  half 
of  her  value."  " 

The  accuracy  of  this  definition  has  been  questioned,  as  it 
points  rather  to  the  circumstances  which  constitute  a  total 
loss  justifying  an  abandonment,  than  to  the  nature  of  the  inju- 
ry and  state  of  the  ship.  Innavigability  is  by  foreign  writers 
distinguished  from  shipwreck ;  and  the  former  is  often  ap- 
plied to  the  ship,  when  in  consequence  of  accidents,  she  is 
incapable  of  being  repaired,  or  the  repairs  would  cost  as 
much  as  a  new  ship.^''  Emerigon  appears  to  me  to  have  de- 
fined the  term  in  a  manner  more  conformable  to  its  nautical, 
as  well  as  legal  sense.  After  giving  the  etymology  of  the 
term  **  naufrage,'^  (naufragium)  he  says,  there  are  two  kinds 
of  shipwreck ;  the  first,  when  the  ship  is  submerged  or  sunk 
so  that  no  permanent  vestige  remains  upon  the  surface  of 
the  water ;  the  second,  when  the  ship,  being  stranded,  has 
an  opening  through  which  the  sea  water  is  admitted  so  as  to 
fill  her  hold,  although  she  does  not  absolutely  disappear .^^ 
In  both  cases  he  considers  the  owner  entitled  to  abandon, 
not,  as  was  intimated  at  the  bar,  upon  any  peculiar  provision 
of  the  French  ordinance,  for  that  ordinance  allows  ^aban- 
donment in  cases  of  shipwreck  generally,  leaving  the  import 
of  the  term  to  be  ascertained  by  usage  as  in  other  cases, 
but  upon  the  just  principles  of  interpretation.  That  the 
first  kind  of  shipwreck  enumerated  by  Emerigarij  is  in  our 
laws  equally  as  in  the  French  law,  a  good  cause  of  abandon- 
ment, cannot  be  reasonably  doubted.     In  the  case  of  Goa 

^  Wood  vs.  Lin.  if  Km.  Ins.  Co.  6  J^ass.  R.  479, 482. 
^  1  Emerig.  eh.  12,  §  12,  p.  399,  ifc.  Id.  §  38,  p.  575,  591. 
w  1  Emerig.  ch.  12,  §  12,  p.  400,  408 ;  §  13,  p.  408,  409. 
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VS.  Withers,  Lord  Mansfield^  in  his  reasoning  already  cited^ 
puts  the  point  as  clear  to  illustrate  the  right  of  abandon- 
ment. In  Anderson  vs.  Royal  Ex.  Ass.  Co.^  which  was  a 
case  of  submersion  of  ship  and  cargo,  Lord  Ellenborovgh 
said,  that  during  the  time  of  the  submersion,  the  cargo  might 
have  been  treated  as  a  total  loss ;  and  in  Davy  vs.  Mi]ford^ 
where  this  case  was  cited,  he  manifestly  applied  the  same 
doctrine  to  the  ship,  declaring  that  during  the  submersion  the 
ship  ceased  to  exist  for  any  useful  purpose.  The  latter  kind  of 
shipwreck  stated  by  Emerigonj  is  that  alone  upon  which  we 
might  pause,  as  necessarily  constituting  a  case  for  abandon- 
ment. If  our  law  were  like  the  French^  there  would  be  an  end 
of  the  present  controversy,  for  the  facts  of  this  case  bring  it 
completely  within  the  definition  of  Emengon.  But  I  take  it 
to  be  clear,  that  our  law  does  not  turn  upon  niceties  as  to 
the  meaning  of  the  word  shipwreck  ;  and  that  if  a  shipwreck 
does  occur  without  material  injury  to  the  vessel,  so  that  she 
may  be  repaired  in  a  reasonable  time  at  a  moderate  ex- 
pense, and  resume  her  voyage,  no  right  of  abandonment  at- 
taches. So  that  after  all,  whether  a  right  of  abandonment 
exists  or  not,  is  to  be  judged  from  all  the  circumstances  of 
the  case,  and  not  from  any  arbitrary  meaning  attached  to  a 
particular  word,  or  a  particular  posture  of  the  ship. 

The  cases  on  this  subject  are  not  perhaps  easily  recon- 
cileable  in  their  full  extent ;  but  it  appears  to  me  important 
to  review  them  for  the  purpose  of  ascertaining  what  at  least 
is  the  leading  principle. 

The  first  is  Goss  vs.  JViihers^^^  which  it  is  material  on  many 
accounts  to  consider.  There  was  an  insurance  in  that  case, 
and  the  suit  was  brought  on  both  policies ;  the  declaration 
in  that  on  the  ship  (which  was  a  valued  policy)  alleged  a 
total  loss  by  capture ;  that  on  the  cargo,  a  total  loss  by 
jettison    and    capture.    The  judgment,  therefore,  of  the 

7  East,  38,42.  »  16  Ik^,  559, 564.  si  3  Burr  683. 
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Court,  must  be  considered  as  applied  to  both,  reddendo 
sinfryia  singulis.  The  insurance  was  at  and  froin  Newfound- 
landj  to  her  port  of  discharge  in  Portugal  or  Spain  without 
the  S&eighis^  or  England.  The  ship  sailed  on  her  voyage, 
was  captured  by  the  French  and  her  crew  taken  out,  and 
afterwards  was  recaptured  and  brought  into  Milford  Haven^ 
in  England,  and  immediate  notice  was  then  given  to  the  in- 
surers, by  the  insured,  with  an  offer  of  abandonment.  Be« 
fore  the  capture,  the  sh.ip  suffered  so  much  from  a  storm,  that 
she  was  disabled  from  going  on  her  destined  voyage,  with<> 
out  going  into  port  to  refit — part  of  the  cargo  was  thrown 
overboard  in  the  storm,  and  the  rest  was  spoiled  while  the 
ship  lay  at  Milford  Hnvtn^  after  the  offer  to  abandon  and 
Infort  she  could  be  refitted.  Lord  Mansfield,  after  stating  that 
the  loss  was  total  by  the  capture  during  its  continuance, 
said,  that  the  subsequent  recapture  was  at  best  saving  only 
of  a  small  part, — ^balf  the  value  must  be  paid  for  salvage — 
the  disability  to  pursue  the  voyage  continued — the  master 
and  mariners  were  prisoners — the  charter-party  was  dissolv- 
ed, and  the  freight,  except  pro  rata,  lost.  The  ship  waa 
necessarily  brought  into  an  English  port ;  and  what  might 
be  saved,  might  not  be  worth  the  expense  of  saving  it.  He 
afterwards  added,  that  the  loss  as  to  the  ship  could  not  be 
eirtijDated,  nor  the  salvage  of  one  half  be  fixed,  by  a  better 
measure  than  a  sale.  In  such  a  case,  there  was  no  colour 
to  say  that  the  insured  might  not  disentangle  himself  from 
the  unprofitable  trouble  and  further  expense,  and  leave  the 
insurer  to  save  what  he  could.  The  parts  of  the  opinion 
which  I  have  selected,  are  manifestly  addressed  to  the  case 
of  the  ship,  and  they  demonstrate  the  opinion  of  the  Court, 
that  though  the  hull  was  safe  and  reparable  in  a  home  port, 
yet  as  the  salvage  was  one  half,  and  the  expense  of  repairs 
considerable,  and  the  voyage  was  in  fact  lost,  the  abandon- 
ment was  good,  thus  combining  all  the  facts  as  the  ground 
of  decision. 
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Then  came  Hamilton  vs.  Mtndes^  which  was  a  valued  pol- 
icy on  the  ship,  and  on  goods  on  board,  on  a  voyage  from 
Virginia  or  Maryland^  to  London,  The  vessel  was  captured 
on  the  voyage,  and  was  retaken  and  brought  into  Plymouth  ; 
and  afterwards  the  plaintiff  offered  to  abandon,  but  the  un- 
derwriter refused  it,  and  offered  to  pay  the  salvage  and 
losses,  and  charges  occasioned  by  the  capture.  The  ship 
afterwards  came  to  London^  where  the  cargo  was  delivered 
to  the  freighters,  and  the  ship  sustained  no  damage  by  the 
capture.  The  plaintiff  claimed  for  a  total  loss,  on  account 
of  the  capture,  and  tlie  Court  held  it  a  partial  loss  only. 
Lord  Mansfield  among  other  things  said, ''  it  does  not  neces- 
sarily follow,  that  because  there  is  a  recapture,  therefore  the 
loss  ceases  to  be  total.  If  the  voyage  is  absolutely  lost,  or 
not  worth  pursuing  ;  if  the  salvage  is  very  high  ;  if  further  ex- 
pense is  necessary ;  if  the  insurer  will  not  engage  in  all  events 
to  bear  that  expense,  though  it  should  exceed  the  value,  or 
fail  of  success ;  under  these,  and  many  other  like  circumstances ^ 
the  insured  may  disentangle  himself  and  abandon,  notwith- 
standing a  recapture."  He  then  proceeded  to  show,  that  none 
of  these  circumstances  occurred  in  the  case  before  the  Court, 
and  in  this  respect  it  was  distinguishable  from  Goss  vs.  Wiihr 
trs.  I  know  very  well,  that  Lord  EUenborough^  on  a  late  oc- 
casion,^ complained  of  the  looseness  and  generality  in  these 
expressions,  as  inclining  him  to  pause  upon  them,  and  re- 
ferred to  Pole  vs.  Fitzgerald,  {Welles  641)  as  fit  to  be  resort- 
ed to,  in  order  to  purify  the  mind  from  these  generalities. 
On  this  I  have  only  to  observe,  that  these  cases  have  been 
acted  upon  for  more  than  a  half  century,  and  have  never 
been  shaken.  And  as  to  Pole  vs.  Fitzgerald,  whatever  may 
be  its  authority,  seeing  that  it  was  opposed  by  the  Judges 
of  the  king's  bench,  at  the  head  of  which  there  then  presid- 
ed one  of  the  greatest  insurance  lawyers  of  his  day,  it  may 

aa  2  Burr.  1198. 

«  Falkner  vs.  Ritchie,  2  Matde  if  Sdw.  290, 293. 
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be  well  doubted  if  some  of  the  dicta  in  it  now  stand  com- 
mended to  the  judgment  of  the  profession.^  And  if  I  do 
not  mistake,  Lord  EUenborough  himself,  on  more  than  one 
occasion,  has  reposed  his  judgment  upon  the  authority  of 
these  very  cases. 

Then  came  the  case  of  M!ile$  vs.  Fletcher j^  which  was  an 
insurance  on  the  ship  and  freight  from  Montserrat  to  London* 
The  vessel  was  captured  on  the  voyage,  and  part  of  her  car- 
go was  taken  out.  She  was  afterwards  retaken  and  carried 
into  JVetD  York^  where  the  captain  on  his  arrival  found  that 
part  of  the  cargo  was  washed  overboard,  and  part  of  the 
residue  was  damaged,  and  the  ship  was  leaky,  and  could  not 
be  repaired  without  unloading.  The  owner  had  no  store- 
house at  ^ew  Yorky  to  store  the  cargo,  nor  any  agent  there. 
No  sailors  were  to  be  had,  and  the  only  way  of  paying  the 
salvage  was  by  selling  part  of  the  cargo.  The  expense  of 
repairs  would  have  exceeded  the  value  of  the  freight  by 
£100.  There  was  an  embargo  on  all  vessels  at  JVew  York  till 
the  27th  of  December,  and  the  ship  by  her  destination  was 
to  have  arrived  at  London  in  July.  Under  these  circum- 
stances, the  master,  after  consulting  his  friends,  sold  ship  and 
cargo.  The  latter  was  paid  for ;  but  the  person  who  had 
contracted  to  buy  the  ship,  ran  away,  and  she  was  left  in  a 
creek  at  Aeu?  York.  The  owner  afterwards,  on  information, 
abandoned,  and  it  was  held  a  total  loss.  Lord  Mansfiddj  in 
delivering  the  opinion  of  the  Court,  affirmed  the  doctrines 
already  stated  by  him  in  the  former  cases,  and  relied  on 
them  as  grounds  of  decision.  He  considered  the  case  as 
one  of  a  total  destruction,  and  not  a  partial  stoppage  of  the 
voyage  ;  that  it  was  best  to  sell  the  ship,  that  the  expense 
would  have  exceeded  the  freight,  and  that  the  expense  of 
biinging  her  home,  might  have  been  more  than  she  would 

^  See  the  observatiom  of  Lord  Eldon  in  Brown  vs.  SmUhy  1  Dote,  Rep, 
a50,358. 
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have  sold  for  in  London ;  and  therefore  he  considered  that 
the  loss  continued  total,  notwithstanding  the  recapture.  It 
is  material  in  this  case  to  observe,  that  the  contract  of  sale 
of  the  ship  was  not  consummated ;  that  the  damage  done 
her  was  not  pretended  to  exceed  half  her  value,  but  only 
exceeded  her  freight  for  the  voyage ;  and  that  she  was  left 
by  the  master  in  a  state  of  safety  at  Aeto  York,  and  contin- 
ued so,  for  aught  that  appears,  up  to  the  time  of  abandon- 
ment. Here  then  was  a  case,  where  the  injury  was  less 
than  fifty  per  cent,  of  the  value,  and  yet  from  other  cir- 
cumstances the  abandonment  was  held  to  be  good. 

The  case  of  Furneaux  vs.  Bradley  {Park*  ch.  9,  p,  219) 
followed.    The  insurance  was  on  the  ship,  in  port  or  at  sea, 
for  six  months,  from  18th  July  1777.     The  ship  was  in  gov- 
ernment  service,  bound  from  Cork  to  Quebec.     She  arrived 
there,  but  the  season  being  far  advanced  before  she  was 
ready  to  return,  she  was  removed  into  the  basin ;  but  on  the 
19th  November  she  was  driven  from  thence  by  afield  of  ice, 
and  damaged  by  running  on  the  rocks.     Her  condition  was 
not  examined  till  April  following,  after  the  expiration  of  the 
policy.     She  was  then  found  to  be  bulged,  and  muqh  injur- 
ed, but  not  thought  irreparably  so.     In  the  progress  of  the 
repairs,  difRculties  arose  from  the  want  of  materials,  and  the 
captain,  after  consulting  the  merchants  and  agents,  sold  her. 
An  account  was  made  up,  charging  the  insurers  with  the 
whole  amount,  and  crediting   them  with  the  sums  for  which 
the  ship  sold  as  salvage.     After  argument,  the  Court  held 
that  the  loss  in  November  should  be  taken  as  an  average,  and 
not  as  a  total  one ;  that  the  ship  should  be  considered  as 
damaged  on  the  1 9th  November,  but  not  toicUly  lost    The 
grounds  of  this  determination  are  not  stated  in  the  report ; 
but  there  seems  no  reason  to  doubt  its  correctness.     The 
question  turned  altogether  upon  the  quantity  of  damage 
done  in  November ;  and  the  Court  thought  it  merely  par- 
tial.   There  does  not  appear  to  have  been  any  abandon- 
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ment,  nor  could  it  have  been  well  made  for  any  injury  sus- 
tained subsequently  to  the  17th  of  January,  when  the  policy 
expired ;  and  without  an  abandonment  in  a  reasonable  time, 
there  could  be  no  recovery  for  a  total  loss.^  The  voyage 
was  not  lost  by  the  accident,  for  the  vessel  did  not  intend 
to  return  that  season,  and  before,  by  the  opening  of  the 
river  in  the  spring,  the  voyage  could  be  resumed,  the  policy 
had  expired.  The  Court  clearly  did  not  consider,  that  if 
the  voyage  had  been  lost,  an  abandonment  would  not  have 
been  good ;  for  that  would  have  been  contrary  to  their  prior 
as  well  as  subsequent  decisions.  Chief  Justice  Parsom  has 
commented  on  this  case  with  the  same  views.^ 

The  next  case  was  Manning  vs.  JSTeumham.^  It  was  an 
insurance  on  ship,  cargo  and  freight,  at  and  from  Toriola 
to  L<mdanj  warranted  to  depart  before  a  particular  day,  and 
free  of  particular  average.  The  ship  was  a  Dutch  prize, 
and  sailed  on  the  voyage  under  convoy,  and  on  the  second 
Skj  afterwards  was  compelled,  in  consequence  of  leaks  oc- 
casioned by  stress  of  weather,  to  return  to  Tortola.  A  sur- 
vey was  there  had,  and  the  ship  declared  unfit  to  proceed  to 
L(mdon,  and  that  she  could  not  be  repaired  at  Tortola^  or 
any  of  the  English  West  India  Islands.  No  ship  could  be 
had  at  Tartohy  to  bring  the  whole  or  the  greater  part  of  the 
cargo  to  London ;  and  the  cargo  did  not  appear  (as  one  of 
the  report  states)  to  have  received  any  special  damage,  and 
was  sold  for  £700  within  the  sum  in  the  policy,  which  was 
above  £12,000.  The  ship,  and  the  whole  of  the  cargo,  was 
sold  accordingly  at  Tortola.  The  assured  claimed  for  a 
total  loss,  and  the  jury  found  a  verdict  in  his  favour.  On  a 
motion  for  a  new  trial,  it  was  overruled.  Lord  Mansfield 
said,  ^'  If  by  a  peril  insured  the  voyage  is  lost,  it  is  a  total  loss. 

«  See  Jfitdkell  vs.  Edie^  I  T.  R.  608.'-I>a  Costa  vs.  ATewnham^  2 
T.  R.  407.--Jtfarffn  vs.  Crokaii^  14  East,  465.— Z>aiw  vs.  Milf»rdy  15 
East,  559.— Befl  vs.  Mxon,  1  HoU  JV.  P.  Rep.  423. 

^  Wood  vs.  Lincoln  if  Kenn.  huur.  Co.  6  Mass.  R.  479,  485, 486. 

»  Park.  eh.  9,  p.  221.— JlfmAoS  Insur.  586,  S.  C.  2  Campbell^  624. 
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In  this  case,  the  ship  has  an  irreparable  hurt  within  the  pol- 
icy ;  this  drives  her  back  to  Tartola^  and  there  is  no  ship  to 
be  had  there,  which  could  take  the  whole  cargo  on  board. 
It  is  admitted  there  was  a  total  loss  on  the  freight,  because 
the  ship  could  not  perform  the  voyage.  The  same  argument 
applies  to  the  ship  and  cargo."  The  ground  of  decision, 
therefore,  was,  that  the  voyage  as  to  the  ship  was  lost  by 
the  impossibility  of  her  being  repaired  in  that  or  the  neigh- 
bouring ports,  so  as  to  complete  the  voyage ;  but  the  question 
of  the  quantity  of  injury  received  by  the  storm,  was  not  made 
in  the  cause.  I  am  aware  that  Lord  EUenboraughj  in  Anr- 
derson  vs.  Wallxs^  seems  inclined  to  doubt  this  case,  but  I 
find  that  in  another  case  he  distinctly  acceded  to  its 
authority.* 

The  case  of  Cazalei  vs.  St.  Barbe^  was  a  policy  on  the 
ship  from  fVyberg  to  Lynn.  In  the  course  of  the  voyage  the 
ship  received  damage  to  the  amount  of  forty-eight  per  cent, 
which  sum  the  underwriters  paid  into  Court.  She  arrived 
at  her  port,  and  so  performed  her  voyage,  but  on  arrival  she 
was  not  worth  repairing.  The  question  was,  whether  the 
plaintiffs  had  a  right  to  abandon ;  and  the  Court  held  that 
they  had  not,  as,  by  the  express  finding  of  the  jury,  the  loss 
was  a  partial  loss  of  forty-eight  per  cent.  IViUes  J.  said, 
"  there  had  been  no  loss  either  of  the  ship  or  the  voyage ;  but 
being  an  old  ship,  she  suffered  so  much  that  she  was  not 
worth  repairing."  BvUer  J.  said,  it  has  been  said  that  the 
insurance  must  be  taken  to  be  on  the  ship  as  well  as  the 
voyage  ;  but  the  true  way  of  considering  it  is  this,  it  is  an  in- 
surance on  the  ship  for  the  voyage ;  if  either  the  ship  or  the 
voyage  be  lost,  that  is  a  total  loss ;  but  here  neither  is  lost. 

Da  Costa  vs.  J^evmham^  deserves  some  attention.    It  was 

»  2  MauU  if  Selto.  240,  246. 

»  ffUson  vs.  Royal  Exch.  Insur.  Co.  2  CampbeU^  623. 

31  1  71  R.  187, 190, 191. 

33  2  7.  12. 407,  andsee  Parsons  vs.  Scott, 2  2bun<. 368. 
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an  iasuraoce  on  the  ship  from  Leghorn  to  London,  In  the 
course  of  the  voyage  she  met  with  an  accident,  and  was 
obliged  to  put  into  JVTce  to  repair.  Advice  thereof  was 
transmitted  to  the  owner,  and  that  it  was  necessary  to  un- 
load the  vessel,  and  that  a  considerable  expense  must  be 
incurred.  The  information  was  communicated  to  the  un* 
derwriters,  and  an  altercation  arose  between  the  owner  and 
the  underwriters,  he  being  desirous  of  abandoning  alto- 
gether, and  they  insisting  upon  the  vessel's  being  repaired, 
and  tellmg  him  to  pay  the  tradesmen's  bills.  He  consented 
at  last  that  the  repairs  should  be  done,  but  refused  to  ad- 
vance the  money ;  in  consequence  of  which  it  became  ne- 
cessary to  take  a  large  sum  on  a  bottomry  bond.  Before 
the  repairs  the  crew  were  discharged,  and  several  were  hired 
on  daily  pay.  The  ship  was  refitted  and  resumed  her  voy- 
age and  gained  freight,  but  on  her  arrival  at  her  port  of 
discharge,  the  underwriters  having  refused  to  take  up  the 
bottomry  bond,  she  was  obliged  to  be  sold  to  pay  the  debt, 
and  was  sold  for  600  guineas,  so  that  she  never  came  fireely 
into  the  owner's  possession.  Under  these  circumstances, 
BuUer  J.  at  the  trial,  directed  the  jury  that  there  had  not 
been  a  total  loss  at  JVtce,  for  though  the  plaintiff  had  offered 
and  tDOs  entitled  to  abandon^  yet  in  truth  he  had  not  abandon- 
ed. But  he  thought,  that  as  the  subsequent  injury  had  oc- 
curred to  the  plaintiff,  from  the  neglect  of  the  underwriters 
to  pay  the  bottomry  bond,  which  was  only  £600,  and  she 
was  therefore  sold  for  600  guineas,  the  underwriters  were 
bound  to  pay  the  whole  amount  of  the  insurance.  On  a 
motion  for  a  new  trial,  the  Court  held  the  direction  right. 
Ashurst  J.  said,  '^  at  that  period  the  plaintiff  m^A^  have  aban^ 
donedf  if  he  pleased,  for  the  ship  was  then  in  a  situation  not 
worth  repairing,  and  that  was  notified  to  the  underwriters ; 
but  he  did  not  abandon  as  he  might  have  done  ;  and  upon 
their  insisting  that  the  vessel  should  be  repaired,  he  under- 
took th«  management  of  it ;  but  that  was  at  the  risk  of  the 
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underwriters."  The  other  Judges  of  the  Court  sustained  his 
reasoning.  It  is  material  to  observe  in  this  case,  that  the 
ship  does  not  appear  to  have  been  injured  more  than  one 
half  her  value  ;  and  she  was  repaired,  and  actually  perform- 
ed her  voyage.  It  is  true  that  one  of  the  learned  judges 
declared  that  she  was  not  worth  repairing  ;  but  that  might 
might  have  been,  (as  in  Cazalet  vs.  St,  Barbe)  although  in- 
jured less  than  one  half  in  value  ;  and  although  she  -sold  for 
less  than  the  bottomry  bond,  that  is  not  decisive  of  the  cost 
of  repaifs^  *for  i^  included  o^l^ef  charges ;  ^nd  the  verdict 
was  founded  upon  the  ground,  that  in  the  event'  t}|Q'  plaintiff 
was  entitled  to  recover  as  if  the  loss  had  been  total.  It  is 
perhaps  difficult  to  ascertain,  what  was  the  precise  ground 
on  which  the  Court  held  the  plaintiflf  originally  entitled  to 
abandon.  It  may  have  been,  that  the  damage  exceeded  fif- 
ty per  cent. ;  or  that  in  the  predicament  of  the  ship  she  was 
not  worth  repairing ;  or  that  the  underwriters  refused  to 
make  the  necessary  advances. 

Parsons  vs.  Scott  ^  was  an  insurance  on  the  ship,  which 
was  captured,  and  afterwards  liberated,  and  returned  to 
England^  not  having  performed  her  voyage,  and  an  abandon- 
menf  tcJok' place.  Upon  the  first  argument,  Chief  Justice 
Mansfield  admitted,  that  if  a  capture  has  occasioned  the  loss 
of  the  voyage,  although  the  ship  remains  in  such  a  slate  that 
she  may  be  repaired,  and  may  again  be  taken  possession  of 
by  the  -owner^  ydt  it  is  -a  total  loss.  But  he  said  the  ques- 
tion was,  what  shall  be  deemed  a  loss  of  the  voyage  ;  and 
adverting  to  Cross  vs.  Withers^  remarked,  that  Lord  Mamfidd 
took  various  circumstances  into  consideration;  the  nature 
of  the  commodities,  the  defeating  of  the  voyage,  the  amount 
of  salvage,  the  captivity  of  the  crew,  and  the  loss  of  the 
freight.  Lawrence  J.  admitted  that  the  dicta  in  the  author- 
ities went  the  length  of  asserting  generally,  that  wherever 
(he  'Voyage  is  defeated  by  any  of  the  perils  insured  against, 

33  3  JhunL  IL  363. 
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there  is  a  total  lose ;  but  that  he  could  find  no  authority 
appbcable  to  the  case  of  a  ship  in  the  hands  of  the  owner 
in  the  country  where  he  resides.  He  added,  that  in  Man- 
nmg  vs.  JVeumAasfty  a  loss  of  the  voyage  as  to  the  ship  did 
arise,  though  not  as  to  the  cargo*  On  the  second  argu<* 
meaty  the  Court  held  that  there  was  no  total  loss.  I  ad- 
vert to  this  case,  to  show  that  the  cases  alluded  to  were 
Bot  attempted  to  be  overthrown,  but  their  authority  admits 
ted,  and  the  case  before  the  Court  was  distinguished  from 
them. 

Shortly  afterwards  came  the  case  of  Martin  vs.  CroktUt^ 
which  was  an  insurance  on  the  ship  and  goods  from  CarU^ 
cr4ma  in  Sweden^  to  Deptford  or  London^  warranted  free  of 
particular  average,  &c.  The  ship  on  the  voyage  was  run 
foul  of  by  another  vessel  in  a  gale  of  wind,  and  from  that 
and  other  perils  of  the  sea,  received  so  much  damage  as  to 
be  obliged  to  put  into  Warberg  Roadt,  a  small  fishing  place 
in  Sweden^  where  she  was  surveyed,  and  reported  to  be  inca* 
pable  of  proceeding  on  her  voyage,  without  a  thorough  and 
very  expensive  repair.  The  assured,  tmthaut  giving  notice  of 
abandonmeni^  laid  the  intelligence  before  the  underwriters, 
and  required  their  directions ;  but  they  refused  to  interfere. 
Upon  which  the  insured  directed  a  sale  of  ship  and  cargo, 
(which  latter  was  undamaged)  for  the  benefit  of  all  concern- 
ed ;  bat  the  proceeds  of  the  sale,  after  deducting  the  ex- 
penses and  salvage,  left  a  small  balance  against  the  insured. 
It  was  conteiMied,  that  as  the  damage,  which  in  the  event  had 
lamed  out  a  total  loss,  was  occasioned  by  a  peril  insured 
against,  and  the  voyage  was  thereby  defeated,  it  was  to  be 
treated  as  a  total  loss,  with  benefit  of  salvage.  But  Lord  El- 
Unborovgh  thought  at  the  trial,  that  as  there  was  no  abandon- 
ment, it  could  not'be  treated  as  a  totai  loss,  since  the  ship  con- 
tinued to  subsist  in  specie  in  the  place  whither  she  was  car- 

34  14  Ea^,  465.  Set dboBeUvB.  Ausoa,  1  HoUM  P.  Rep. 433. 
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lied.  And  this  opinion  was  upon  argument  supported  by  the 
Court.  Lord  EUenborangh  then  said,  that  where  the  thing 
subsists  in  specie,  an  abandonment  is  necessary;  and  if 
upon  the  happening  of  such  a  peril,  which  suspends  the 
voyage  and  induces  the  necessity  of  repairs,  the  owners 
choose  to  make  it  a  total  loss  upon  the  loss  of  the  voyage, 
or  the  probable  estimate  of  the  expenses  of  repairs j  absorbing  the 
value  of  the  thing  insuredj  they  ought  to  abandon,  to  enable 
the  underwriters  to  elect  whether  or  not  they  will  incur  such 
expenses. 

In  Thompson  vs.  The  Royal  Exchange  Assurance  Company^ 
which  was  a  policy  of  insurance  on  bottomry  on  the  ship,  at 
and  from  St.  Christophers  to  London^  it  appeared  that  the 
ship  was  much  disabled  by  storms  in  the  voyage,  and  nar- 
rowly escaped  foundering  at  sea ;  but  was  towed  into  Fal- 
mouih.  A  survey  was  then  made  of  the  state  of  the  ship, 
and  the  expense  of  repairs,  when  it  was  found  that  it  would 
amount  to  ^3200,  and  after  their  completion  she  would  be 
worth  only  £2000.  The  owners  therefore  broke  her  up  and 
sold  her.  Her  value,  when  she  left  Su  Christophers^  having 
been  £4000.  The  decision  turned  upon  the  point,  that  in 
cases  of  bottomry  there  must  be  an  absolute  destruction  of 
the  thing  to  entitle  the  insured  to  recover.  And  Lord  H- 
knboroughj  in  noticing  the  distinction  between  a  policy  on 
the  ship,  and  on  the  bottomry  bond,  said  in  the  former  case, 
if  the  voyage  be  lost,  or  the  ship  be  reduced  to  such  a  state, 
that  she  cannot  proceed  without  refitting,  the  expense  of 
which  would  greatly  exceed  her  value,  the  insured  may 
abandon  and  recover  as  for  a  total  loss.  The  language  of 
the  learned  Judge  without  doubt  referred  to  the  case  before 
him,  which  was  treated  as  clearly  a  technical  total  loss  of 
the  ship.  And  yet  if  the  value  at  the  time  of  departure  on 
the  voyage  be  taken,  and  a  deduction  be  made  from  tha 
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necessary  repairs  of  one  third  new  for  old,  it  is  manifest  that 
the  damage  was  less  than  one  half  of  that  value. 

Another  case,  which  I  think  it  necessary  to  notice,  is 
J^omely  vs.  Hebsim^  when  in  consequence  of  severe  injuries 
occasioned  by  storms,  the  ship  was  deserted  by  the  crew, 
and  afterwards  was  taken  possession  of  by  volunteers  from 
another  ship,  and  brought  into  port,  and  a  moiety  decreed 
as  salvage,  and  the  ship  sold  to  pay  it.  In  a  suit  on  a  poli- 
cy on  the  ship,  the  Court  held  that  the  owners  had  no  right 
to  abandon  and  recover  for  a  total  loss,  because  it  did  not 
appear  that  they  had  made  any  exertions  to  pay  the  salvage, 
and  thus  prevent  the  sale  of  the  ship.  Upon  this  case  I  have 
only  to^observe,  that  I  do  exceedingly  doubt  its  authority, 
for  the  injury  and  loss  to  the  owner  in  every  event  must 
have  exceeded  half  the  value.  ^  It  has  been  supposed  at 
the  bar,  that  this  case  establishes  the  doctrine,  that  deser- 
tion of  the  ship  at  sea,  in  consequence  of  perils  insured 
against,  does  not  authorise  an  abandonment.  I  cannot  ad- 
mit this  conclusion,  for  the  abandonment  was  not  made  un- 
til after  the  ship  was  recovered,  and  had  arrived  in  port. 
There  is  not  a  single  dictum  in  any  English  case,  which 
shows  that  an  abandonment  during  the  time  of  such  deser- 
tion would  not  be  good,  whatever  might  be  the  effect  of  a 
subsequent  recovery  upon  the  title  of  the  plaintiff. 

Fatkner  vs.  Ritchie^  is  a  strong  case.  The  insurance 
was  on  a  ship  at  and  from  Cadiz  to  any  ports  or  places  on 
the  coast  of  Africa,  during  her  stay  and  trade  there,  and 
thence  to  Cadiz  and  Lisbon.  The  vessel  sailed  on  the 
voyage,  and  arrived  on  the  coast  of  Africa,  and  the  crew, 
while  the  master  was  on  shore,  seized  the  ship,  and  carried 

38  2  Ban.  if  JM.  5ia 

37  Set  Marine  Insurance  Company  qf  Mexandria  vs.  Tucker^   3 
CVvtidk,  357. 
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her  to  South  Jbnerica.  lliere,  after  plundering,  they  desert- 
ed her  except  one  black  man,  and  she  was  there  taken  pos- 
session of  by  part  of  the  crew  of  a  British  ship  of  war,  and 
afterwards  sent  to  England.  Part  of  her  rigging  was  gone, 
and  she  could  not  be  made  fit  for  the  voyage  again  without 
considerable  expense,  and  providing  a  crew  and  stores. 
The  owners  abandoned,  but  the  underwriters  refused  the 
abandonment ;  and  the  Court  held  the  loss  to  be  a  partial 
loss  only,  upon  the  ground,  as  it  should  seem,  that  there  was 
a  retardation  or  suspension  only,  and  not  a  destruction,  of 
the  voyage,  as  to  the  ship.  And  Lord  EUeTibarough  asked, 
what  the  loss  of  the  voyage  had  to  do  with  the  loss  of  the 
ship.  In  respect  to  this  case  it  is  not  necessary  to  say 
much.  It  does  not  appear  to  me  to  be  reconcileable  with 
Brown  vs.  Smithy  (I  Dav.  R.  349)  in  the  House  of  Lords, 
where  under  circumstances  very  similar,  it  was  holden  by 
the  highest  authority,  that  the  insured  had  a  right  to  aban- 
don as  for  a  total  loss. 

The  latest  case  is  MPIver  vs.  Henderson^  **  where  the  in- 
surance was  upon  the  ship  at  and  from  lAverpool  to  Sierra 
Leone.  The  ship  sailed  on  the  voyage,  and  was  captured 
by  the  French ;  part  of  her  crew  were  taken  out,  and  part  of 
her  cargo  plundered  and  thrown  overboard,  and  also  the 
greater  part  of  her  stores,  and  provisions,  and  guns,  and  all 
the  ammunition.  The  captors  then  gave  her  up  to  the  mas- 
ter of  a  Portuguese  schooner,  which  they  bad  previously 
captured  and  burnt,  who  finally  arrived  with  her  at  FayaL 
The  Portuguese  master  here  claimed  the  ship  as  a  donation, 
and  instituted  proceedings  in  the  Court  there  to  enforce  it. 
Pending  the  proceedings,  the  original  master  obtained  leave 
to  sell,  and  did  sell  the  remaining  part  of  the  cargo,  and  ul- 
timately a  decree  of  restitution  to  him  was  decreed,  from 
which  decree  the  other  party  appealed.    The  proceeds  of 
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the  sale  of  the  cargo  were  applied  in  part  to  the  payment  of 
expenses,  and  the  remainder  the  master  was  obliged  to  leave 
in  the  hands  of  a  Portuguese,  to  answer  the  Portuguese 
master^s  further  appeal,  in  order  to  obtain  a  release  of  the 
ship.  The  original  voyage,  from  the  loss  of  the  cargo  and 
the  other  causes,  and  the  want  of  stores,  which  could  not  be 
procured  at  Fayal^  became  impracticable,  and  die  ship  re- 
turned to  Idverpool.  When  she  left  Fayal^  she  could  not 
have  been  sold  there  for  more  than  £600,  but  was  worth,  to 
be  sold  at  Liverpool^  £1300.  The  expense  of  navigating 
her  from  Fayal  to  lAverpool  was  £221,  and  the  sum  deposit- 
ed al  Fayal  to  abide  the  event  of  the  appeal  was  £427. 
After  the  decree  of  restitution,  and  pending  the  appeal,  the 
owner  abandoned ;  and  the  Question  was,  if  the  owner  was 
entitled  to  recoved  for  a  total  loss  ;  and  the  Court  held  that 
be  was.  Lord  ERetdforaugh,  after  the  remarks  which  I  have 
already  quoted,  said,  '^  the  voyage  is  lost,  the  cargo  which  was 
to  be  conveyed  in  the  ship  is  wholly  gone,  she  is  stripped  of 
a  great  part  of  her  necessary  equipments,  stores  and  furni- 
ture, and  the  ultimate  recovery  of  any  thing  is  uncertain, 
and  attended  with  the  trouble,  expense,  and  hazard  of  liti- 
gation. The  loss  at  the  time  of  the  abandonment  was  and 
still  continues  total."  It  appears  to  me  that  this  case  leaves 
the  law  on  the  subject  of  abandonment  exactly  where  Ooss 
vs.  Withers,  Hamilton  vs.  Mtndts^  and  MUles  vs.  Fletcher, 
had  placed  it. 

These,  I  believe,  are  all  the  material  cases  which  are  to 
be  found,  bearing  on  the  point  before  the  Court.  I  have 
forborne  to  touch  on  any,  which  exclusively  applied  to  car- 
go, being  of  opinion  with  Chief  Justice  Tilghman,  that  there 
is  a  great  difiTerence  between  an  insurance  on  ship  and  on 
cargo,  and  that  some  confusion  has  been  introduced  from 
blending  them. 
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The  cases  which  have  been  reviewed,  do,  as  I  think,  au- 
thorize the  conclusion,  that  the  question  of  the  right  of 
abandonment  of  the  ship  is  to  be  judged  of  by  all  the  cir- 
cumstances of  each  particular  case }  and  that  no  such  gen- 
eral rule  has  as  yet  been  established,  as  that  the  injury  to 
the  ship  by  the  perils  insured  against,  must  in  all  cases  ex- 
ceed one  half  her  value,  to  justify  an  abandonment.  At  all 
events,  I  think  I  may  say,  that  there  is  no  English  case,  in 
which,  under  circumstances  like  the  present,  an  abandon- 
ment of  the  ship  has  been  adjudged  void. 

I  do  not  think  it  necessary  to  comment  at  large  on  all  the 
American  cases  cited  at  the  bar ;  but  shall  content  myself 
with  a  reference  to  a  few,  which  have  been  supposed  most 
strongly  in  point.  The  fair  conclusion  from  Fontaine  vs. 
The  Phoenix  Insurance  Company y^  seems  to  me  to  be,  that 
which  the  reporter  has  drawn,  that  if  a  vessel,  after  being 
stranded,  should  be  deemed  a  wreck,  or  her  situation  des- 
perate, it  will  justify  an  abandonment,  though  she  should  be 
got  off  by  other  persons,  and  repaired  for  a  sum  less  than 
half  her  value.  And  the  circumstances  of  that  case  bear  a 
very  strong  resemblance  to  that  now  before  the  Court.  The 
case  of  Goold  vs.  Shaw^^^  turned  upon  the  point,  that  the 
ship  could  have  been  repaired  for  less  than  half  her  value, 
and  might  have  performed  her  voyage,  which  was  broken 
up  merely  on  account  of  the  deterioration  of  the  cargo.  It 
stands  therefore  on  the  same  ground  as  Alexander  vs.  Bciti' 
more  Insurance  Company,^ 

But  the  case  which  has  been  pressed  with  the  most  earnest- 
ness upon  the  Court,  as  decisive  of  the  merits  of  this,  is  Wood 
vs.  Lincoln  and  Kennebec  Insurance  Company,^  The  opinion 
there  delivered  by  the  late  learned  Chief  Justice,  is  certain- 
ly entitled  to  great  weight  and  consideration,  from  the  elab- 

.    40  11  Johns.  IL  2S3.^See  also  Bell  vs.  Mxon.— 1  HoU  Rep.  423. 
^  1  Johns.  Cos.  283.        ^4  Cranch,  370.       ^  6  JUass.  Rep.  479. 
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orate  manaer  in  which  the  subject  is  discussed.  I  have  not 
the  slightest  inclination  to  doubt  the  authority  of  that  case, 
upon  its  own  particular  circumstances.  At  the  time  of  the 
abandonment  there  does  not  appear  to  have  been  any  seri- 
ous injury  to  the  vessel ;  she  was  merely  upset,  and  at  high 
water  was  nearly  covered ;  and  it  v/as  not  until  after  the 
abandonment^  that  she  was  disengaged  from  the  rock  and 
sunk  in  deep  water.  She  was  afterwards  weighed  and  car- 
ried to  her  home  port  of  destination,  which  was  only  five 
miles  distance.  The  learned  judge  himself,  in  commenting 
on  the  circumstances,  observed,  "  that  it  was  not  stated, 
that  she  received  any  essential  injury  by  this  accident,  or 
that  an  attempt  to  weigh  her,  and  prepare  for  finishing  her 
voyage,  would  have  been  hazardous,  or  very  expensive."  In 
the  present  case,  on  the  contrary,  the  vessel  was  essentially 
injured,  and  in  a  very  perilous  situation ;  and  the  repairs 
must  be  very  expensive,  and  of  such  a  nature  too,  that  they 
could  not  be  completed  under  a  long  period  of  time,  as  long 
as  the  usual  period  of  the  whole  voyage  insured.  The 
learned  judge  also  laid  stress  upon  the  circumstance,  that 
the  vessel  at  the  time  of  the  abandonment  was  stranded,  but 
not  sunk  in  deep  water.  He  added,  that  it  did  '*  not  ap- 
pear that  the  plaintiff  made  any  attempt  to  weigh  the  vessel, 
or  offered  the  defendants  to  make  any,  if  assured  of  the  re- 
imbursement of  his  expenses."  That  also  did  not  occur  in  the 
present  case,  because  the  vessel  was  thought  in  a  desperate 
state,  nor  was  it  requested  or  offered  on  the  other  side.  No 
objection  was  made  to  the  abandonment,  and  so  far  from  a 
desire  being  manifested  at  that  time  to  have  the  insured  un- 
dertake to  get  the  vessel  off,  the  underwriters  declined  the 
farther  agency  of  one  of  the  owners,  and  appointed  their 
own  agent,  under  the  supposition  that  the  case,  if  not  hope- 
less, at  least  was  extremely  hazardous.  Agreeing  then,  as  I 
do,  to  the  authority  of  the  decision  in  Wood  vs.  The  Lincoln 
and  Kennebec  Insurance  Company^  I  may  be  permitted  to  say, 
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that  the  material  facts  are  unlike  those  of  the  present  case  ; 
and  that  the  Court  in  that  case,  rely  in  their  judgment  upon 
the  non-existence  of  circumstances,  which  cogently  press 
upon  us  in  this.     Having  said  thus  much  upon  the  merits  of 
that  decision,  I  hope  it  will  not  be  deemed  a  want  of  due 
reverence  and  respect,  to  declare,  that  although  in  much  of 
the  reasoning,  (which  is  indeed  drawn  from  obvious  sources) 
I  entirely  concur,  there  are  dkia  in  that  opinion  to  which 
in  the  large  sense  in  which  I  understood  them,  I  cannot 
yield  my  assent,  and  to  which  I  am  sure,  if  the  points  had 
been  directly  in  judgment,  the  learned  judge  would  have 
given  a  more  exact  consideration.     It  is  not  however  my 
intention  now  to  conunent  on  these  dicta.    It  is  stated  in 
the  opinion,  that  if  the  vessel  be  injured  by  the  stranding 
beyond  a  moiety  of  her  value,  or  if  the  stranding  be  at  such 
a  season  of  the  year  that  the  ship  cannot  be  got  off  in  a  rea- 
sonable time  and  repaired,  so  that  her  voyage  is  defeated, 
the  owner  may  abandon.     But  language  is  afterwards  used, 
from  which  it  has  been  inferred,  that  even  in  such  cases,  if 
the  underwriters  offer  to  bear  all  the  expenses,  whatever 
may  be  the  event,  and  a  fortiori,  if  they  themselves  under- 
take to  get  off  the  vessel,  and  repair  her  in  a  reasonable 
time,  at  their  own  expense,  and  are  successful  in  their  pur- 
pose, the  owner  cannot  abandon.    If  this  be  the  proper 
meaning  of  the  passages  referred  to,  I  should  paase  upon 
the  law  thus  asserted.     But  if  the  meaning  be,  that  in  a 
doubtful  case,  where  the  expense  of  repairs  must  be  great, 
though  not  with  certainty  one  half;  or  where  by  the  strand- 
ing and  delay  consequent  thereon,  the  voyage  may  be,  but 
not  in  all  probability  must  be,  lost ;  if  the  underwriters  ofier 
to  bear  all  the  expenses  of  the  experiment,  the  owner  can- 
not abandon,  there  seems  much  reason  for  admitting  such 
an  offer  as  a  material  ingredient,  in  considering  whether  the 
owner  has  a  right  to  abandon.    In  this  view  it  would  com- 
port with  the  doctrine  as  I  comprehend  it,  in  the  English 
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authorities ;  for  there  the  absence  of  such  an  offer  is  relied 
on  as  auxiliary  to  the  other  circumstances,  to  show  that  the 
owner  in  a  doubtful  ease  is  entitled  to  abandon.  But  the  of- 
fer itself  has  never  been  relied  on,  to  defeat  an  indisputably 
vested  right  of  abandonment*^  There  is  the  more  reason 
in  our  law  for  adhering  strictly  to  the  doctrine,  because  the 
right  of  abandonment  must  depend  upon  the  facts,  and  the 
judgment  upon  those  facts,  at  the  time  when  it  is  made.  It 
cannot  remain  in  suspence,  or  be  divested  by  subsequent 
events.  If  the  facts  then  present  a  case  of  extreme  hazard, 
and  of  probable  expenses  exceeding  half  the  value  of  the 
ship,  the  party  may  abandon,  although  in  the  event,  it  turn 
out  that  the  ship  is  gotten  off  at  a  less  expense'.^  I  take 
the  language  of  Lord  Ellenboraughj  in  Anderson  vs.  WdUii^^ 
to  convey  the  correct  notion  of  the  law  on  this  subject.  An 
absolute  total  loss  is  not  necessary  to  justify  an  abandon- 
ment. It  is  sufficient,  if  at  the  time  it  be  in  the  highest  de- 
gree probable,  to  sound  judgments  acting  upon  all  the  facts. 
And  it  is  indeed  most  manifest,  that  the  case  of  Wood  vs. 
Lincoln  and  Kennebec  Insurance  Company,  did  itself  proceed, 
not  upon  any  single  fact,  as  decisive  one  way  or  the  other, 
but  upon  all  the  circumstances  taken  in  combination.  The 
whole  reasoning  too  of  courts  of  law,  in  all  the  cases  where 
it  has  been  decided  that  an  abandonment  must  be  made  in 
a  reasonable  time  after  knowledge  of  the  lost,  and  what  that 
reasonable  time  is,  demonstrate  in  the  fullest  manner  the 
opinion,  that  the  assured  is  to  act,  not  upon  certainties  but 
on  probabilities,  and  that  if  he  should  wait  until  an  unfavor- 
able result,  he  will  not  then  be  entitled  to  turn  the  loss  into 
a  technical  total  loss.^^ 

^  See  Hamilton  V3,  Mendes,  2  Burr.  1198.— JMiKm  vs.  Fletcher,  Doug. 
231.— Z>a  Costa  vs.  J^/ewrUiam,  2  Term  Rep.  407. 

^  Foniaine  vs.  Phmnix  Insuranee  Compawifj  11  Mins.  R.  993* — Rob- 
ertson  vs.  Caruihers,  2  Starkie,  571. 

46  2  MauU  $f  Selw.  240, 248. 

«  JlfortA.  insw.  b.  1,  ch.  13,  §.  2,  p.  589,  ifc.  Park,  ck.  9,  p.  239. 
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The  case  of  Hart  vs.  The  Delaware  Insurance  Company,'^ 
has  been  supposed  to  indicate  a  rule  on  this  subject  more 
broad  than  that  which  appears  to  me  ever  to  have  been  en- 
tertained in  the  British  courts.  If  the  case  be  correctly  re- 
ported, the  court  on  that  occasion  is  supposed  to  have  held, 
that  the  insured  had  a  right  to  abandon  the  ship,  if  the  in 
jury  exceeded  one  half  of  her  value,  unless  the  underwriters 
offered  at  all  events  to  pay  the  amount  of  repairs ;  and  if 
they  did,  then  the  abandonment  would  not  be  good.  This 
doctrine,  at  least  to  me,  is  new.  On  what  authorities  it 
rest,  I  have  not  been  able  to  learn,  from  the  short  note  in 
Mr.  Candy^s  edition  of  Marshall  on  Insurance.  If  it  rests  on 
Hamilton  vs.  Mendes,  MUks  vs.  Fletcher^  or  Da  Costa  vs. 
JVeti^TiAam,  with  the  highest  possible  deference  for  my  learn- 
ed brother,  Mr.  Justice  Washington^  I  am  not  able  there  to 
find  a  warrant  for  it.  The  point  is  not  directly  before  the 
Court,  as  it  was  a  policy  on  freigtU.  It  does  not  appear  that 
the  ship  was  abandoned,  and  if  the  underwriters  offered  to 
repair  her,  and  she  might  have  gone  upon  the  voyage,  the 
loss  affreight  was  by  the  voluntary  act  of  the  owner,  and  not 
firom  the  perils  insured  against.  The  case  of  Ritchie  vs.  The 
United  States  Insurance  Company^  ^  proceeded  upon  the  au- 
thority of  that  of  Hart  vs.  7%c  Ddatoare  Insurance  Company, 
and  may  well  be  supported  upon  other  distinct  grounds. 

I  know  of  no  judgment  where  it  has  been  held,  that  in  a 
case  of  capture,  embargo,  or  blockade,  the  right  of  the  in- 
sured to  abandon,  can  be  intercepted  by  an  offer  of  the  un- 
derwriters to  indemnify  and  pay  all  the  expenses.  And  in- 
deed, if  it  could  be  by  such  an  offer,  then  an  abandonment 
in  all  such  cases  would  be  perfectly  nugatory,  for  the  policy 
always  imports  on  the  part  of  the  underwriters  an  agreement 


«  Cited  Marsh.  Insur.  Candy's  editUm,  281,  h.  Sf  5G2.->^  J^oU.  C.  C. 
Penn.  Oct.  1809. 

«  5  Serg.  6l  RawU,  501. 
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to  this  effect.  And  yet,  if  the  principle  be  correct,  I  do  not 
perceive  why  it  is  not  equally  as  applicable  to  a  case  of 
capture  as  of  sea  damage,  to  a  case  of  blockade  as  of  ship- 
wreck. It  is  said  indeed,  that  the  contract  of  insurance  is  a 
contract  of  indemnity  only ;  and  therefore  if  the  underwriters 
will  bear  all  the  expenses  there  is  no  ground  to  claim  more,  and 
if  all  the  expenses  are  paid,  the  insured  is  completely  indem- 
nified. This  is  true  in  a  general  sense,  tub  modoj  but  not  uni- 
versally. The  insured  by  the  same  law  has  a  right  of  aban- 
donment, and  this  right  is  the  result  of  the  construction  of  the 
same  contract,  which  is  called  an  indemnity.  If  the  insured 
abandon  for  a  just  cause,  he  is  entitled  to  recover  for  a  total 
loss,  and  that  is  deemed  by  the  law  his  just  indemnity ;  and  he 
is  not  obliged  to  take  the  remnants  and  surplusses  of  a  lost 
voyage  or  adventure,  and  claim  of  the  underwriters  merely  the 
average  or  expenses  incurred  by  the  calamity.  The  cases  are 
familiar  in  the  books,  where  the  insured  has  successfully  in- 
sisted upon  his  right  to  a  total  loss,  notwithstanding  an  offer 
of  payment  of  all  charges  incurred.  The  difference  may  be 
and  often  is,  very  material  to  the  insured,  whether  he  is 
obliged  to  take  the  property  upon  the  payment  of  damages 
and  expenses,  or  to  abandon  it  and  recover  for  a  total  loss. 
As  I  understand  the  law,  it  has  given  to  him,  and  not  to  the 
underwriters,  the  option  to  abandon  or  not ;  and  if  he  does 
abandon  in  a  proper  case,  he  may  stand  upon  his  rights  un- 
controlled and  uncontrollable  by  the  other  party.  It  ap- 
pears to  me,  meaning  to  speak  with  all  deference  for  other 
judgments,  to  be  introducing  a  new  element  of  discord  into 
the  law  of  insurance,  to  allow  the  right  of  abandonment  to 
be  a  shifting  right,  dependant  upon  the  will  of  both  of  the 
parties,  and  to  be  defeated  by  any  act  of  one,  after  it  has 
rightfully  attached  by  the  act  of  the  other.  And  I  am  yet 
to  learn  how  it  is,  that  an  offer  made  at  the  time  of  aban- 
donment to  pay  all  expenses,  can  have  more  efficacy  than 
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the  same  offer,  incorporated  as  it  is,  in  the  original  terms  of 
the  policy.  The  insured  is  in  no  case  bound  to  abandon.  He 
may  in  all  cases  elect  to  repair  the  damage  at  the  expense 
of  the  underwriter ;  and  if  he  acts  bimafidt  and  with  reason- 
ble  discretion,  there  is  no  decision  yet  pronounced,  which 
declares  that  he  shall  not  be  entitled  to  a  full  compensation, 
however  great  it  may  be,  even  if  it  should  equal,  or  even 
exceed,  the  original  value  of  the  ship.  And  until  such  a 
decision  is  made,  the  direct  terms  of  the  policy  seem  strong 
enough  to  justify  such  a  claim. 

But  if  the  doctrine  be  otherwise,  which  I  cannot  admit, 
still  it  does  not  apply  to  the  present  case.  Here,  no  request 
was  made  to  the  owners  to  repair  the  ship,  and  no  offer  to 
bear  all  the  expenses,  whatever  might  be  the  event.  It  is 
true,  that  a  week  after  the  abandonment,  when  the  ship  was 
off  the  rocks  and  lying  at  the  wharf  in  Portsmouth^  such  a 
request  and  offer  were  made.  But  that  was  clearly  too  late. 
If  an  offer  is  to  have  any  effect,  it  must  be  made  at  the  time 
of  the  abandonment,  with  reference  to  the  state  of  facts 
then  existing.  The  underwriter  cannot  lie  by  and  profit 
by  the  event.  He  must  decide  recenti  facto  upon  the  no- 
tice and  application  to  abandon  ;  and  if  he  does  not  then 
make  the  offer,  he  waives  all  right  of  benefit  from  it.  In 
the  present  case,  it  cannot  be  denied  that  there  was  the  most 
ample  time  for  deliberation,  and  as  early  as  Thursday  morn- 
ing the  most  ample  knowledge  of  all  the  facts,  by  the  under- 
writers, through  their  own  special  agent.  Even  if  it  were 
possible  to  contend,  that  the  right  might  be  in  suspence  up 
to  this  period,  any  subsequent  delay  was  unreasonable  and 
unjustifiable. 

The  American  cases  then  may  be  dismissed  without  farther 
commentary,  since  they  furnish  no  new  rule  on  the  subject 
of  abandonment ;  at  least,  none  which  applies  to  circum- 
stances like  those  of  the  case  at  bar.    We  are  therefore 
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driven  back  upon  general  principles,  and  muit  extract  them, 
AB  we  may,  from  the  current  of  authorities,  to  aid  us  in  the 
present  inquiry.    The  right  of  abandonment  has  been  ad- 
■utted  to  exist,  where  there  is  a  forcible  dispossession  ot 
ouster  of  the  owner  of  the  ship,  as  in  cases  of  capture ; 
where  there  is  a  moral  restrain!  or  detention,  which  de- 
prives the  owner  of  the  free  use  of  the  ship,  as  in  case  of 
embargoes,  blockades,  and  arrests  by  sovereign  authority ; 
where  there  is  a  present  total  loss  of  the  physical  possession 
smd  use  of  the  ship,  as  in  case  >of  submersion ;  where  there  is 
a  total  loss  of  the  ship  for  the  voyage,  as  in  case  of  shipwreck, 
so  that  the  ship  cannot  be  repaired  for  the  voyage  in  the 
port,  where  the  disaster  happens ;  and,  kstly,  where  the  in* 
-ury  is  so  extensive,  that  by  reason  of  it  the  ship  is  useless, 
and  yet  the  necessary  repairs  would  exceed  her  present  val- 
ue.   None  of  diese  cases  will,  I  imagine,  be  disputed.    If 
there  be  any  general  principle,  that  pervades  and  govern^ 
them,  it  seems  to  be  this,  that  the  right  to  abandon  exists, 
whenever  from  the  circumstances  of  the  case,  the  ship,  for  all 
the  useful  purposes  of  a  ship  for  the  voyage,  is,  for  the  pres- 
ent, gone  fr(Nn  the  control  of  the  owner,  and  the  time  when 
she  wiU  be  restored  to  him  in  a  state  to  resume  the  voyage  is 
UDceitaiD,  or  unreasonably  distant,  or  the  risk  and  expense 
are  disproportioned  to  the  expected  benefit  and  objects  of 
the  voyage.    In  such  a  case,  the  law  de^ns  the  ship,  though 
baving  a  physical  existence,  as  ceasing  to  exist  for  purposes 
of  utility,  and  therefore  subjects  her  to  be  treated  as  lost.^ 
Try  the  Jirg4matU  by  the  test  of  such  a  rule,  and  it  is  not 
difficult  to  come  to  the  conclusion,  that  the  plaintiffs  had 
a  good  cause  of  abandonment* 

»  SeeAe  cpmionof^  C(nui  in  Mhindander  vs.  tmur.  Company  qf 
Pennsylvania,  4  Cranch,  Ah-^MarshaU  vs.  Delaware  liuurance  Compa- 
ny j  4  VraTich^  207. 
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But  if  this  rule,  or  the  application  of  it,  should  be  deemed 
doubtful;  still  I  have  the  right  to  stand  upon  the  ground, 
which  every  other  Judge  has  assumed  and  acted  on,  and  de* 
cide  this  case  upon  its  own  circumstances.  There  is  no 
case,  as  has  been  already  sufficiently  shown,  which  in  terms 
or  in  effect  decides  the  present.  Each  has  been  decided 
upon  its  own  peculiar  circumstances,  and  by  reference  to 
the  analogies  of  the  law.  I  am  not  for  extending  the  right 
of  abandonment  beyond  the  principles  already  settled ; 
neither,  on  the  other  hand,  am  I  for  shutting  out  from  the 
benefit  of  those  principles  new  cases,  simply  because  they 
do  not  go  quatuor  pedtbus  with  former  cases.  New  cases,  as 
they  arise,  must  be  settled,  as  Gosa  vs.  Withers^  and  MiUes 
vs.  FUtcher  were  settled  before  our  time,  by  general  reason- 
ing applied  to  the  nature  of  the  contract,  and  the  general 
convenience  and  policy  of  *the  commercial  world.  We  are 
not  to  stand  upon  the  niceties  of  special  pleading,  or  the  ex- 
act weight  of  every  one  of  the  ingredients.  There  must  be, 
or  there  never  will  be  an  end  of  litigation,  some  broad  line 
of  distinction  to  govern  us.  I  have  deliberated  with  as 
much  patience  and  caution,  as  I  am  able,  upon  the  present 
case ;  and  under  all  its  circumstances,  I  cannot  resist  the 
conclusion,  that,  at  the  time,  they  fully  justified  the  abandon- 
ment ;  and  the  abandonment,  once  well  made,  was  forever 
conclusive  upon  the  parties.  Let  me  again  enumerate  these 
circumstances.  The  ship  was  stranded,  and  bilged,  and 
sunk,  in  an  exposed  situation  upon  a  ledge  of  rocks,  and  in 
imminent  danger.  Her  cargo  was  unavoidably  discharged 
for  safety,  and  forever  separated  from  her.  Her  sails  and 
figging  were  cut  away,  with  a  view  to  the  pressing  necessi- 
ty of  saving  then.  The  master  and  crew  had  deserted  her 
as  helpless  and  hopeless.  The  voyage  must  be  suspended 
for  a  long  time,  as  long,  as  the  voyage  insured.  The  expen- 
ses of  attempting  to  get  ofi*  the  ship  must  in  every  event  be 
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considerable,  and  might  be  very  heavy.  The  chance  of  suc- 
cess was  exceedingly  doubtful,  and  dependant  upon  the 
most  uncertain  of  all  things,  the  winds  and  weather,  in  a 
proverbially  variable  season  of  the  year.  The  reparation  of 
the  actual  injuries  was,  in  the  most  favourable  view,  so  ex- 
pensive, that  it  was  not  expected  to  cost  much  less  than  half 
the  value  of  the  ship ;  and  these  injuries  were  necessarily  lia- 
ble to  augmentation  from  every  delay  and  unfavourable 
change  of  weather.  I  do  not  say,  that  all  these  circumstan- 
ces are  necessary  to  constitute  a  case  for  abandonment. 
They  are  of  various  import  and  cogency.  But  as  they  exist 
in  the  case,  I  use  them  in  combination,  to  show,  that  the 
voyage  with  that  ship  was  not  worth  farther  pursuit,  the  ex- 
penses being  very  high,  the  dangers  imminent,  the  benefit 
uncertain,  and  the  present  value  of  the  ship  estimated  by 
competent  judges  little  more  than  the  value  of  her  materials. 
To  use  the  strong  language  of  Lord  EUenborough^  already 
cited,^^  the  ship  at  the  time  ^'  had  ceased  to  exist  for  any 
useful  purpose,"  as  much  so,  as  if  there  had  been  a  total  sub- 
mersion ;  and  a  total  loss  was  **  in  the  highest  degree  prob- 
able." ^  I  think  too,  that  the  delay  of  the  voyage,  though 
inevitable  from  the  accident,  Was  in  itself  unreasonable  with 
reference  to  the  nature  and  objects  of  such  a  voyage,  and 
the  right  of  the  owner  to  the  present  beneficial  use  of  his 
property.  I  adopt  the  reasoning  of  Chief  Justice  Marshall^ 
in  Rhindander  vs.  Insurance  Company  of  Pennsylvania.^ 
^'  There  are,"  says  he,  '^  situations,  in  which  the  delay  of  the 
voyage,  the  deprivation  of  the  right  to  conduct  it,  produce 
inconvenience  to  the  insured,  for  the  calculation  of  which 
the  law  affords  and  can  afford  no  standard.    In  such  cases 

SI  Zlacy  vs.  Jlf^or<2, 15  Eoji,  559, 564. 

»  Anderson  m  WdBiis,  3  JtfatiZe  &  Sdu>.  240,248. 

^  4  Cranck,  29,  45.--i&e  dso  MarshaU  vs.  Delaware  Insurance  Com^ 
panify  4  Cranch,  207. 
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there  is  for  the  time  a  total  loss."  And  I  am  unable  to  per- 
suade myself,  that  so  long  as  the  doctrine  prevails,  that  a 
ship  may  exist,  and  yet  in  contemplation  of  law  be  totally 
lost,  a  case  of  stranding  so  pregnant  with  distress,  injury, 
danger,  and  hopelessness  as  the  present,  can  be  displaced  as 
a  case  of  abandonment.  I  am  much  deceived,  if  some  of 
the  cases  already  quoted  are  more  calamitous  or  pressing 
in  their  circumstances,  where  learned  judicial  minds  have 
not  hesitated  to  pronounce  for  the  right  of  abandonment. 
Let  me  add  also,  that  according  to  my  impression  of  the  es- 
tablished law,  if  the  abandonment  had  not  been  made  at 
this  time,  but  had  been  postponed,  until  tbe  vessel  had  be- 
come a  technical  wreck,  or  had  been  got  off  at  an  expense 
exceeding  three-fourths  of  her  value,  the  plaintiffs  could  not 
then  have  elected  to  abandon,  for  they  would  not  have  had 
a  right  to  lie  by  and  speculate  upon  events.  The  delay  to 
abandon  would  have  been  fiital.^  So  that  the  plaintiffs 
must  either  have  abandoned  at  the  time  when  they  had  no- 
tice of  the  loss,  or  they  would  have  been  forever  concluded. 
Surely  the  law  cannot  have  placed  tiiem  in  such  peril,  and 
yet  have  deprived  them  of  the  only  means  and  the  only  tioie 
in  their  power  of  asserting  a  right,  which  it  yet  contem- 
plates as  unquestionable  at  some  time  pending  tbe  cahaHty. 
If  the  present  cause  stood  therefore  xrpon  tlus  point  alone, 
as  at  present  advised,  I  should  be  unable  to  extricate  myself 
from  the  conclusion,  that  the  plaintitis  are  entitled  to  recov- 
er for  a  total  loss. 

^.  But  I  may  be  wrong  in  this  judgment,  whatever  may  be 
my  confidence  in  its  soundness,  and  I  proceed  to  the  nejct 
point  so  fully  argued  at  the  bar,  and  uponivlnch  the  partaea 
are  entitled  to  my  opinion.    It  is  not  denied,  and  if  it  were, 

M  See  JUarshaU  &n  Insur,  h.  1,  ch.  IS,  §  %  «.  589.— JMbifm  vs.  (h-odt- 
aU,  U  East  R.  4e^--jmdM  WB,  EiU,  I  D.  Sf  E.  6O8.-A1  CMa  vs. 
JSTewfOumy  2  D.  if  E.  407. 
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it  is  so  well  established  by  the  general  current  of  authority, 
that  it  may  be  considered  as  a  fixed  rule,  that  if  the  ship  be 
injured  by  perils  insured  against,  so  as  to  require  repairs  to 
the  extent  of  more  than  half  her  value,  the  insured  is  entitled 
to  abandon  as  for  a  total  loss.  The  rule  seems  to  be  found- 
ed upon  this  consideration,  that  a  ship  so  much  injured  is 
not  worth  repair,  and  therefore  she  may  be  abandoned  as 
innavigable,  and  infected  with  a  fatal  infirmity.  It  was  in  its 
origin  undoubtedly  borrowed  from  the  French  law.  It  is  to 
be  found  stated  in  Le  Cruidonf  one  of  the  earliest  treatises  on 
kisunmce  {ch,  7,  aH.  1  fy  9),  and  is  there  applied  to  the  case 
of  goods.  It  is  there  said,  that  the  merchant  may  a)«andon, 
where  there  is  a  shipwreck  of  the  whole  or  of  a  part,  when 
there  is  an  average,  that  exceeds  in  damage  a  moiety  of  tbe 
nerdiandiae,  when  there  is  a  capture  by  friends  or  enemies, 
an  arrest  of  princes,  or  other  like  disturbances  in  the  voy- 
age, or  each  deterioration  of  the  merchandize  that  it  cannot 
be  carried  lo  the  place  of  destination,  or  it  is  only  worth  the 
fipeight  or  a  little  more.  While  I  agree,  however,  with  Mr. 
Justice  Idtwrenee^^  that  tlie  passage  is  in  terms  applied  to 
goods  only,  I  cannot  admit,  that  it  is  restrained  to  them,  or 
IB  not  in  sense  and  reason  equally  applicable  to  the  ship. 
And  in  poiiM  of  fiict  we  all  know,  that  it  has  been  applied  in 
Ihe  common  law  authorities  indifferently  to  each.^  Valin 
has  recognised  the  nde  itaelf  in  the  most  emphatic  maimer, 
and  it  was  probably  his  authority,  that  gave  it  a  decisive  cur- 
rency in  our  jurisprudeaee.    The  French  ordinance  {art.  46) 


»  PaiVMW  vs.  Seett,  2  TamU.  26^  372. 

^  OoM  V8.  Wiiherf,  2  Burr.  683.— ParA:.  Insw.  {6th  ed.)  ch.  9,  p.  194. 
Candy^s  Marsh.  Insur.  ch.  13,  §  1,  p.  568,  571. — Hamilton  vs.  Mende$^ 
2  Barr.  1196.^GaMim«r vs.  SmUh,!  Johns.  C.  UL-^Vondenheuvd  va. 
U.  insur.  Co.  1  Johns.  R.  406.-^66otf  vs.  Broome,  1  Cain.  R.  ^X-HaH 
vs.  Delaware  Insur.  Co.,  Condtfs  Marsh.  281  note  and  562  iwte.'^Pstsfs 
vs.  Phtewix  fnsur.  Co.  3  Serg.  if  RatoU^  25.— Aiffton  vs.  Union  Insur. 
Co.  4  Binn.  SBS.'^Patrick  vs.  Comm.  Insur.  Co.  11  Johns.  JR.  9-14.— IToorf 
vs.  Lin.  if  Kenn.  Insur.  Co.  6  Mass.  R.  479.^Coolidge  vs.  Gloneesier 
hmtr.  Co.  1$  Jfiwf.  it  2/k\^WesMt,  tit.  Mandt.  §  23. 
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having  among  other  things  declared,  that  abandonment 
should  be  lawful  in  case  of  a  total  loss  of.  the  effects,  {perte 
eniiere  des  effets  assures),  Valin  in  his  commentary  does  not 
hesitate  to  adopt  the  doctrine  of  Le  Guidon,  and  to  declare 
it  is  a  total  loss  of  the  effects  within  the  article,  when  the 
damage  exceeds  the  moiety  of  their  value.^  Emerson  ^ 
has  found  great  difhculty  in  reconciling  this  doctrine  with 
the  strong  terms  of  the  article ;  but  it  stands  commended 
by  the  sober  judgment  of  Pothier.^  I  dwell  upon  the  ori- 
gin of  the  rule  the  more  freely,  because  in  the  exposition 
and  application  of  it,  this  circumstance  may  not  be  inconse- 
quential. 

It  might  seem  at  first  view,  that  the  rule  being  agreed, 
nothing  would  remain  on  this  point,  but  to  inquire  into  the 
fact,  whether  the  repairs  and  expenses  are  a  moiety  of  the 
value  of  the  Argonaut,  But  we  are  here  met  with  two  diffi- 
culties on  points  of  law,  which  it  is  singular,  considering  the 
antiquity  of  the  rule,  should  not  have  been  long  since  defini- 
tively adjudged,  as  it  is  impossible,  that  they  should  not  of- 
ten have  arisen.  The  first  difficulty  is,  as  to  the  mode  of 
ascertaining  the  value  of  the  ship.  The  second  is,  as  to  the 
mode  of  ascertaining  the  quantum  of  expense  or  itgury.  Is  it 
to  be  the  actual  cost  of  the  repairs,  or  the  actual  cost,  de- 
ducting one  third  new  for  old  f  In  other  words,  is  il  th« 
supposed  damage  to  the  ship  estimated  in  the  ordinary  way, 
or  by  the  actual  loss  on  cost  to  the  owner. 

Upon  the  first  point,  it  is  contended  by  the  defendant's 
counsel,  that  the  valuation  in  the  policy  is  conclusive,  and 
affords  the  only  just  means  of  ascertaining  the  value,  it  be- 
ing as  between  the  parties  the  agreed  value  of  the  ship. 
The  plaintiffs  deny  this  doctrine,  and  insist  upon  the  actual 
value  at  the  time  of  the  loss,  as  the  true  value. 

^7  3  VoUin  Com.  Ub.  3,  fi^.  6,  dtsAssur.  aH.  46, /i.  101. 

^  2  £ffiert^.  clu  17,  §  2,  |i.  176,  tfc.  »  PMier  Jlssur.  noU  118. 
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Nothing  is  more  familiar,  or  more  clearly  settled,  than 
the  doctrine,  that  the  valuation  in  the  policy  is  conclusive 
in  case  of  a  total  loss ;  but  it  is  inapplicable  for  the  purpose 
of  ascertaining  the  quantum  of  tn/ury  (for  it  is  quite  another 
question  as  to  the  quantum  of  payment  to  be  made  by  the 
underwriters)  in  case  of  a  partial  loss  of  goods.  When  the 
policy  is  on  goods,  the  invariable  rule  is,  to  ascertain  the 
quantum  of  injury  by  the  difference  between  the  price  of 
the  sound  and  damaged  goods ;  and  the  reasons  of  the  rule 
have  been  expounded  with  so  much  force  and  accuracy,  that 
it  would  be  a  waste  of  time  to  repeat  them.®  In  what  res- 
pect does  the  case  of  the  ship  differ  from  the  case  of  the 
goods,  as  to  the  ascertainment  of  the  damage  f  Can  the 
valuation  in  the  policy  be  a  more  correct  guide  in  the  one 
case  than  in  the  other  ?  The  question  in  each  case  is  ne- 
cessarily the  same ;  what  is  the  present  value  of  the  property, 
compared  with  its  value  before  the  injury,  and  the  purpose  is 
the  same,  to  fix  the  extent  of  damage  sustained  by  the  acci- 
dent. One  should  suppose,  that  this  was  the  true  measure 
of  the  damage  in  all  cases,  in  which  it  is  attainable.  The 
valuation  in  the  policy  at  the  commencement  of  the  voyage 
cannot  in  the  case  of  the  ship,  any  more  than  of  the  goods, 
accurately  measure  the  proportion  of  the  damage,  because 
the  value  may  in  the  mean  time  have  essentially  changed ; 
and  yet  it  is  that  proportion,  which  is  the  object  of  inquiry. 
It  is  true,  that  there  is  much  greater  facility  in  applying  the 
rule  to  goods  than  to  a  ship,  because  the  sale  of  sound 
goods  of  the  same  quality  is  so  frequent,  that  the  deteriora- 
ti(m  of  the  damaged  goods  is  readily  ascertained  by  a  like 
sale.  But  a  sale  of  the  ship  is  not  only  difficult  in  most  cas- 
es, but  would  defeat  the  very  object  of  the  voyage,  and  the 
comparison  cannot  be  made  with  other  sound  ships,  but 
must  be  derived  from  a  conjectural  valuation  of  the  same 

®  Johmon  vs.  Sheddon^  3  Etui  R.  Sdh^Marsh.  hmtr.  eh,  U,  §  ij. 
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ship  in  her  sound  state.    These  are  important  differences, 
but  they  do  not  impair  the  correctness  of  the  principle. 
They  prove,  not  that  the  value  at  the  time  of  the  accident  is 
a  wrong  basis,  but  that  the  value  must  be  ascertained  in 
some  other  manner,  than  by  a  sale.    Consider  what  is  the 
real  object  of  the  valuation.    It  is  to  decide,  if  the  ship  be 
worth  repair.    The  law  deems  her  worth  repair,  unless  in- 
jured more  than  half  her  value.    At  what  time  f   Surely  at 
the  time  of  the  injury,  and  not  at  the  commencement  of  tlie 
voyage ;  for  to  that  period  only  can  the  question  of  worthi^ 
ness  of  repair  apply.    If  the  policy  were  an  open  policy, 
there  would  be  no  pretence  to  look  to  the  value  at  the  com- 
mencement of  the  voyage,  for  it  might  be  according  to  events 
a  third  greater  or  less  than  at  the  time  of  the  stranding ;  and 
thus  the  right  of  abandonment  might  depend,  not  upon  the 
proportion  of  present  value,  but  upon  the  value  at  a  former 
period.    The  ship  might  be  damaged  three  quarters  of  her 
present  value,  and  yet  an  abandonment  would  not  be  good ; 
and  OB  the  other  hand,  she  might  be  damaged  only  one 
third  of  her  present  value,  and  yet  it  would  be  good.    It 
does  not  strike  me,  that  such  a  state  of  things  is  consistent 
with  the  true  meaning  of  the  rule  as  to  the  half  value. 
Then,  as  to  the  bearing  of  the  authcMrities  on  this  subject;  I 
have  looked  into  all  the  cases,  and  I  cannot  find  an  instance, 
in  which  the  doctrine  as  to  the  half  value  of  the  ship  is  re- 
ferred to  any  other  period  of  the  voyage,  than  that  of  the 
happening  of  the  calamity,  or  the  subsequent  arrival  in  port. 
In  short,  to  the  very  time,  when  the  question  arises  of  re- 
parable or  not.    The  very  point  arose  in  Fontaine  vs.  The 
Phosnix  Insurance  Campanif  (11  John  IL  293),  and  the  learn- 
ed Chief  Justice  Kent  ruled  at  the  trial,  that  the  value  at  the 
port,  where  the  injury  happened,  and  not  the  valuation  in 
the  policy,  was  to  be  taken  in  applying  the  doctrine  now 
under  consideration.    A  new  trial  was  ultimately  granted 
upon  another  point ;  but  the  inclination  of  the  Court  mani- 
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festly  upon  this  point  was,  that  the  ruling  of  the  Chief  Jus- 
tice was  right.  In  the  absence  of  al(  contradictory  author- 
ity, the  decision  of  his  luminous  and  accurate  mind  would 
go  very  far  to  satisfy  mine,  even  if  I  entertained,  which  I 
certainly  do  not,  any  doubt  on  the  subject.  The  foreign 
writers  also,  who  have  treated  the  subject,  appear  to  me  to 
have  proceeded  upon  the  tacit  assumption  and  recognition 
of  the  same  doctrine  in  all  their  reasonings.^ 

Then,  as  to  the  other  point,  whether  the  actual  cost  of  the 
repairs  to  the  owners,  or  the  cost,  deducting  one  third  new 
for  old,  is  the  rule,  by  which  we  are  to  ascertain  the  quanr 
turn  of  injury  or  loss.  That  is  a  point,  upon  which  a  great 
deal  may  be  said  on  both  sides.  The  propriety  of  the  al- 
lowance of  one  third  new  for  old,  in  cases  where  the  ship 
18  not  abandoned,  or,  in  other  words,  in  cases  of  a  parthd 
loss,  is  not  contested.  That  rule  itself  is  somewhat  arbitra* 
ry,  and  not  founded  upon  any  exact  calculation  with  refer- 
ence to  the  particular  case.  The  ship  may  be  almost  or  en- 
tirely new,  and  then  the  reason  for  the  deduction  would  al- 
together cease.  The  ship  may  be  very  old,  and  then  the 
reason  for  a  much  greater  allowance  would  apply.  The 
general  principle,  upon  which  the  rule  is  founded,  is  as  stated 
by  MagenSf^  that  the  underwriters  ought  to  pay  for  the  oc- 
iual  damage  or  iiy  ui^,  but  not  for  the  toear  of  the  things  lost 
or  injured,  and  therefore  proper  allowance  ought  to  be  made 
for  the  difference  in  value  between  the  new  and  the  old. 
But  if  this  difference  were  to  be  ascertained  in  every  partic- 
ular case  by  actual  inspection  and  estimates,  there  would  be 
no  end  to  controversies,  and  therefore,  general  usage,  which 
the  law  follows,  as  founded  on  pubUc  convenience,  has  ap- 
plied a  certain  rule  to  all  cases,  not  upon  the  notion  of  per- 
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feet  justice,  but  as  geaerally  reaching,  in  substantial  equity, 
the  mass  of  them.  It  is  true  here,  as  was  well  observed  by 
Lord  Mansfield  on  another  occasion,  that  it  is  of  less  conse- 
quence, how  the  rule  is  settled,  than  that  it  should  be  settled. 
Still  the  rule  is  arbitrary,  and  therefore  is  to  be  confined  to 
the  cases,  where  the  usage  is  clear,  or  to  cases,  which  neces- 
sarily fall  within  their  analogies.  Does  it  then  enter  as  an 
ingredient  into  the  rule  of  abandonment,  where  there  is  a 
loss  of  the  half  value  f 

This  is  to  be  ascertained  by  considering  the  nature  and 
object  of  that  rule,  and  the  manner,  in  which  it  has  been  in- 
terpreted by  the  authorities.  We  have  already  seen,  that  it 
had  its  origin  in  foreign  maritime  jurisprudence ;  and  in  the 
terms,  in  which  it  is  laid  down  in  the  ancient  treatise  in 
detracts  collection,®  there  is  strong  reason  to  think,  that  it 
was  the  actual  cost  without  any  deduction,  which  was  in 
contemplation  of  the  author.  The  object  of  the  rule  is,  to 
ascertain,  whether  the  ship  be  worth  repair,  and  by  a  princi- 
ple somewhat  arbitrary,  yet  as  in  the  former  case,  justified 
by  general  convenience,  it  decides,  that  if  the  injury  exceeds 
half  the  value,  she  is  not  worth  repair.  Now  certainly  it 
cannot  be  pretended,  that  a  deduction  of  one  third  new  for 
old  would  operate  equitably,  under  all,  or  even  ordinary  cir- 
cumstances, upon  this  rule.  That  deduction  always  suppos- 
es, that  the  owner  derives  a  benefit  from  the  repairs  ^  but  un- 
less the  vessel  is  in  fact  worth,  after  the  repairs,  twice  the 
amount  of  the  repairs,  the  deduction  does  ih  effect  take  away 
the  very  ground-work  of  the  rule.  It  throws  upon  the  own- 
er ail  the  loss  of  the  deduction,  and  gives  the  underwriter 
the  full  benefit  of  it.  Now  this,  which  is  the  natural  opera- 
tion of  the  deduction  in  the  case,  which  has  been  put,  applies 
with  more  or  less  force  to  all  other  cases,  where  the  value 
of  the  ship  is  not  increased  to  the  full  extent  of  all  the  costs 
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of  the  repairs.  And  this,  I  presume,  rarely  occurs ;  perhaps 
not  one  time  in  ten.  It  is  manifest  then,  that  the  deduction 
must  operate  with  great  inequality,  and  introduce  into  the 
rule  an  element,  sometimes  of  injustice,  and  generally  in- 
consistent with  its  professed  design.  In  short,  if  the  deduc- 
tion is  always  to  be  made,  the  rule,  instead  of  being  express- 
ed as  one-AaZjf,  should  be  in  terms  ihree-quarUrs^  of  the  value 
of  the  ship.  No  such  injustice  could  occur  on  the  other 
side ;  because,  if  the  ship  were  abandoned,  it  would  gener- 
ally be  in  the  power  of  the  underwriter  to  decide,  whether  to 
repair  or  not ;  and  if  repairs  were  made,  he  would  receive 
all  the  benefit  of  any  increase  of  value. 

According  to  my  understanding  too  of  the  true  sense  of 
the  rule,  the  owner  is  always  affected  in  the  application  of 
it,  by  any  increase  of  the  value  of  the  ship  by  the  repairs, 
equally  with  the  underwriters.  The  sense,  in  which  I  un- 
derstand the  rule  is  this — would  the  ship,  if  she  were  repair- 
ed, be  worth  double  the  amount  of  the  repairs  f  If  so,  then 
there  can  be  no  abandonment,  for  the  owner  has  not  suffer- 
ed an  injury  to  the  amount  of  half  her  value ;  if  otherwise, 
then  there  may  be  an  abandonment.  I  do  not  say,  that  you 
are  to  judge  of  the  value  after  the  repairs  actually  made ; 
for  then  the  right  of  abandonment  might  be  gone  by  lapse 
of  time ;  but  you  are  to  judge  by  the  existing  circumstances 
with  reference  to  that  value,  whether  the  repairs  are  now 
worth  making. 

In  examining  the  authorities,  it  is  beyond  all  doubt,  that 
no  case  in  England  has  ever  recognised  any  such  deduction 
of  the  one-third,  except  in  cases  of  a  partial  loss.  In  all  the 
cases,  where  the  injury  to  the  half  value  has  been  in  ques- 
tion, not  the  slightest  allusion  is  made  to  any  such  deduction 
by  Court  or  Counsel.  Yet  some  of  these  cases  would  seem 
to  have  called  for  some  expression  in  its  favour,  if  it  existed. 
In  Cazalet  vs.  St.  Barbe^^  where  the  jury  found  the  injury 
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forty-eight  per  cent,  only,  there  is  not  the  least  hint,  which 
could  lead  as  to  suppose,  that  any  such  deduction  was  then 
made.  It  does  not  in  fact  appear,  that  any  repairs  had  been 
made  in  that  case,  or  were  contemplated.  In  Da  Costa  vs. 
^etonAoMj^  the  deduction  was  held  not  to  apply,  except 
where  the  owner  received  back  his  ship,  upon  the  plain 
ground,  that  he  ought  not  to  pay,  where  he  received  no  bene- 
fit. In  Thompson  vs.  Royal  Exchange  Insurance  Company,^ 
it  is  manifest,  that  Lord  EUeriborough  could  not  (as  has  been 
already  intimated)  have  contemplated  such  a  deduction. 
And  Mr.  Stevens,  a  gentleman  of  Lloyd's,  of  considerable  ex- 
perience, in  stating  the  deduction,  applies  it  in  terms  only 
to  cases  of  a  partial  loss.^ 

The  question,  however  has  arisen  in  America,  In  Dupuy 
vs.  T%e  United  Insurance  Company^  the  point  was  directly  in 
judgment,  and  indeed  formed  the  turning  point  of  the  cause. 
And  it  was  there  held  by  the  unanimous  opinion  of  the  Su- 
preme Court,  that  the  deduction  was  not  to  be  made,  and 
that  it  was  the  actual  damage  of  expenditure,  which  was  con- 
templated by  the  rule,  without  any  reference  to  the  distinc- 
tion of  new  for  old.  That  decision  was  subsequently  acted 
upon  by  the  Court ;  and  though  it  was  finally  overturned  by 
the  Court  of  Errors,^  it  is  impossible  not  to  feel,  with  all 
due  reverence  for  the  latter  tribunal,  that  upon  questions  of 
this  nature,  the  learning  and  experience,  and  distinguished 
talents  of  the  Supreme  Court  of  New  York,  entitle  their 
judgment  to  very  great  consideration.  I  have  examined  the 
reasons  given  by  the  Court  of  Errors  for  the  reversal,  and  I 
am  compelled  to  say,  that  they  do  not  convince  my  judg- 
ment. Ego  oisenOar  Scavola.  The  case  of  Coolidge  vs. 
T%e  OUmcester  Insurance  Company^  appears  to  me  to  have 
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ccmtempUted  the  rule  in  the  same  light.    It  is  there  said  by 
the  Cooft,  that  to  all  legU  purposes,  after  th'e  constructive 
total  loss,  the  ship,  repaired  and  rebuilt  at  an  expense  ex- 
ceeding half  her  value,  must  be  considered  as  a  new  ship. 
And  I  take  occasion  to  add,  that  if  in  that  case  the  deduc- 
tion of  (me  third  had  been  made,  and  the  valuation  in  the 
policy  had  been  taken,  there  would  not  have  remained  an 
expense  of  one  half  the  value  of  the  ship  to  justify  an  aban- 
donment.   Hy  judgment  upon  the  whole  is,  that  the  deduc- 
tion of  the  one  third  cannot  be  legally  made  in  cases  of  this 
nature.    If  indeed  it  could  be  made,  I  should  have  no  doubt, 
that  the  like  deduction  must  be  taken  from  the  whole  value 
of  the  ship  after  the  repairs,  in  order  to  bring  her  down  to 
the  standard  of  value  existing  at  the  time  of  the  stranding. 
There  are  some  minor  points  connected  with  this  gener- 
al topic,  which  may  as  well  be  disposed  of  in  this  connex- 
ion.   The  first  is,  whether  the  repairs  of  rigging,  be.  injur- 
ed by  wear  and  tear,  and  of  decaying  wood,  is  to  be  deduct- 
ed from  the  gross  amount  of  the  expenditure.    I  am  to  take 
it  for  true,  firom  the  whole  of  the  argument,  that  no  repairs 
have  been  made,  which  were  not  necessary  to  place  the  ship 
in  her  former  predicament ;  and  that  the  item  of  ^372  22, 
now  in  controversy,  was  indispensable  in  the  accomplish- 
ment of  this  object.    If  so,  it  is  not  to  be  deducted,  for  it 
was  a  necessary  expense,  and  falls  within  the  reasoning  al- 
ready stated.    The  point  was  expressly  ruled  in  Depeister  vs. 
Columbian  Insurance  Company^  under  much  stronger  circum- 
stances.^ 

Another  point  is,  whether  an  expenditure  incurred  at  the 
time  vrith  a  view  of  getting  off  the  ship,  but  which  became 
ultimately  unnecessary,  from  the  success  of  another  experi- 
ment, is  to  be  considered  as  part  of  the  gross  expense.  I 
allude  to  the  charges  and  loss  connected  with  the  purchase 
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of  casks.  It  appears  to  me,  that  this  fonns  a  part  of  the 
gross  expense.  It  might  as  well  be  argued,  that  if  two 
thousand  dollars  had  been  expended  in  trying  other  experi- 
ments apparently  most  judicious,  and  yet  they  had  not  suc- 
ceeded, they  were  not  to  be  included.  One  of  the  very 
grounds  of  abandonment  in  cases  of  this  nature  is,  the  cer- 
tainty of  heavy  expenses  beyond  half  the  value  of  the  ship, 
and  the  utter  uncertainty,  whether  they  will  be  successful. 
If  the  underwriter  will  insist,  that  the  question  of  expense 
is  to  be  judged  of  by  the  event,  and  not  by  the  highest  prob- 
ability at  the  time  of  abandonment  (a  point  upon  which  I 
wish  to  reserve  my  opinion^  until  better  advised),  he  must 
stand  to  the  rigour  of  his  rule,  and  is  not  at  liberty  to  claim, 
that  the  owner  would  have  been  wiser  than  himself,  or  that 
an  expense,  apparently  judicious,  was  wholly  unnecessary. 
The  question  never  can  be,  in  any  case  of  this  nature, 
whether  the  expense  incurred  accomplished  a  real  benefit, 
but  whether  it  was'  reasonable  and  proper.  Suppose  the 
ship  had  been  got  off  by  means  of  the  casks,  could  it  be 
contended,  that  the  expense  of  stopping  the  holes  in  the  bot- 
tom was  to  be  deducted,  because  it  turned  out  unproduc- 
tive? 

Then  again  it  is  urged  by  the  plaintiffs,  that  the  repairs 
have  not  been  sufficiently  made,  and  that  they  are  entitled 
to  have  the  ship  restored  to  them  in  as  good  a  condition  as 
before  the  stranding.  And  this  is  doubtless  true  in  point  of 
law.  But  it  cannot  escape  observation,  that  if  there  be  any 
deficiency  in  this  respect,  no  blame  can  justly  attach  to  the 
underwriters. .  They  offered  to  have  the  repairs  made  under 
the  direction  of  the  owners,  and  upon  their  declining,  they 
employed  a  skilful  and  competent  agent.  Under  such  cir- 
cumstances, the  Court,  though  bound  to  give. the  parties  the 
full  benefit  of  the  principles  of  law,  would  be  disposed  to 
look  with  some  indulgence  upon  slight  and  unimportant  de* 
ficiencies. 
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The  principal  defects  relied  on  at  the  bar,  are  the  substitu- 
tion of  maple  in  the  keel,  for  the  original  oak  ;  the  increase  of 
the  number  of  pieces  of  the  keel,  from  three  to  fire,  and  the 
inartificial  structure  of  the  keel,  by  placing  the  scarf  in  the 
middle  immediately  under  the  scarf  of  the  keelson ;  the 
omission  to  salt  the  ship  after  the  repairs,  she  having  been 
originally  salted ;  the  omission  to  take  off  the  plank,  and 
make  a  thorough  examination  of  the  ship,  to  ascertain  all 
the  places  in  which  she  was  strained,  by  lying  on  the  rocks ; 
the  making  new  buts,  by  placing  short  plank  iYistead  of 
whole,  in  the  bottom ;  the  leaving  the  ship  with  a  continual 
unknown  leak,  after  the  repairs  were  completed. 

It  is  not  to  be  supposed,  that  the  Court  can  of  itself  un- 
dertake to  judge  of  the  extent  and  importance  of  these  sup- 
posed defects  and  omissions.  That  duty  may  more  proper- 
ly be  performed  by  experts,  as  I  have  already  intimated. 
And  if  either  party  shall  request  it,  as  material  to  the  ulti- 
mate decision,  there  will  be  no  difficulty  in  granting  a  suit- 
able commission.  Uponone  or  two  suggestions  thrown  out 
at  the  bar,  it  is  however  my  duty  to  comment.  It  is  said, 
that  the  plaintiffs  had  a  right  to  have  the  repairs  made  of 
the  same  materials  as  the  original,  and  therefore  that  the  un- 
derwriters could  not  substitute  maple  for  oak  in  the  keel. 
In  short,  that  if  the  keel  had  been  of  mahogany,  the  plain- 
tifis  would  have  had  a  right  to  a  new  keel  of  the  same  wood. 
Certainly  the  owner  is  entitled  to  have  his  ship  made  as 
nearly  as  practicable,  as  good  as  she  was  before  the  acci- 
dent, or  to  receive-  an  equivalent  compensation.  But  if  the 
ship  is  made  substantially  as  good,  and  if  the  substitution  of 
other  materials  is  not  from  choice,  but  necessity ;  it  would 
be  going  great  lengths  to  assert,  that  this  was  not  a  compli- 
ance with  the  law.  Suppose  a  ship,  built  of  teak  wood  in 
the  East  Indies^  were  to  meet  with  an  accident  on  our  coast, 
tnd  require  repairs,^  would  it  be  contended,  that  the  under- 
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writers  must  send  to  the  East  Indies  for  teak  wood,  or  pay 
the  expense,  if  other  materials  equally  solid  and  useful  could 
be  found  here  ?  1  incline  to  think  not.  The  true  principle 
is,  that  the  underwriter  shall  pay  the  owner  such  a  compen* 
•ation  as  shall  make  the  ship  substantially  as  good  as  be- 
fore ;  or  in  other  words,  that  he  shall  lose  nothing  by  the 
peril.  Matters  of  taste,  fancy,  or  peculiar  choice,  can 
scarcely  admit  of  appreciation  in  money,  and  the  law  can 
rarely  reach  them.  It  appears  to  me,  that  the  plaintifis 
were  entitled  to  have  had  the  reparation  of  the  keel  with 
oak,  if  it  could  be  reasonably  obtained.  And  the  weight  of 
evidence  decidedly  is,  that  the  increase  of  the  number  of 
pieces  of  the  keel,  and  the  placing  of  the  scarfi,  made  a  ma- 
terial difierence  in  the  strength  of  the  ship.  Judging  from 
that  evidence  alone,  I  should  draw  the  conclusion,  that  the 
ship  was  in  these  respects  imperfectly  and  inartificially  re- 
paired. But  skilful  artizans  are  far  more  competent  judges, 
and  to  them  I  should  cheerfully  resign  my  own  opinions. 

What  would  be  the  posture  of  the  cause  upon  the  point, 
as  to  the  injury  to  the  half  value  of  the  ship,  under  the  views 
already  suggested,  I  am  not  at  this  moment  quite  prepared 
to  declare.  I  incline  to  believe,  however,  that  taking  the 
value  of  the  ship  at  $11,000,  or  even  $12,000,  it  will  be 
found,  that  the  repairs  will  exceed,  by  a  small  excess,  one 
half  of  the  value  of  the  ship.  It  will  not  however  be  diffi- 
cult for  the  parties  to  place  this  matter  beyond  doubt.  And 
I  gladly  escape  from  this  minuteness  of  detail,  to  the  last 
great  point  in  the  cause,  which,  if  well  founded,  supersedes 
all  the  others. 

And  this  point  is,  whether  there  was  an  acceptance  of  the 
abandonment.  This  is  partly  a  question  of  fact,  and  partly 
of  law.  In  considering  this  question,  I  understand  myself, 
by  the  assent  of  the  parties,  to  be  at  perfect  liberty  to  deal 
with  the  subject  in  the  same  manner  as  if  the  controversies 
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were  between  private  persons.  No  question  is  made  about 
the  powers,  rights,  or  modes  of  acting,  of  the  corporations 
before  the  Court,  or  as  to  the  sufficiency  of  the  authority, 
under  which  their  presidents  or  other  agents  acted  in  the 
premises.  Their  acts  are  to  bind,  just  as  far  as  they  might 
lawfully  bind,  if  done  under  the  fullest  authority. 

There  can  be  no  doubt,  that  the  acceptance  of  an  aban- 
donment need  not  be  in  any  particular  form,  or  by  ex- 
press words.  It  may  be,  and  often  is,  inferred  from  circum- 
stances ;  and  I  think  it  may  be  laid  down,  as  a  general  posi- 
tion, that  whenever  the  underwriter  does  any  act  in  conse- 
quence of  an  abandonment,  which  can  be  justified  only  un- 
der a  right  derived  from  it,  that  act  is  of  itself  decisive  evi- 
dence of  an  acceptance ;  and  cases  may  even  be  put  where 
the  act  of  the  underwriter  will  in  law  prevail  over  his  ex- 
press declarations.  As  if,  after  an  abandonment,  he  should 
proceed  to  sell  the  vessel,  with  an  express  protest  against  the 
acceptance,  and  a  declaration,  that  he  did  it  for  the  benefit 
of  the  owner,  his  act  would  nevertheless  conclusively  bind 
him  in  point  of  law.  This,  to  be  sure,  is  a  very  strong  case, 
but  it  is  not  the  only  case ;  and  I  put  it  to  show,  that  it  is  a 
mistake  (commonly  entertained)  to  suppose,  that  declara- 
tions can  overrule  the  legal  operation  of  acts  in  reference  to 
an  abandonment. 

In  the  present  case,  there  is  no  pretence  to  say,  that  the 
underwriters  have  made  any  express  declaration  of  accep- 
tance. It  is  inferred  by  the  plaintiffs  from  the  silence  of  the 
underwriters  at  the  time  of  the  abandonment  and  their  neg- 
lect to  signify  the  contrary  within  a  reasonable  time.  It  ap- 
pears to  me  however,  that  this  inference  cannot  be  support- 
ed. The  underwriter  is  not  bound  to  signify  his  acceptance 
within  a  reasonable  time ;  nor  can  his  silence,  per  se^  be 
proof  of  his  acceptance.  If  he  says  nothing,  and  does  noth- 
ing, the  proper  conclusion  is,  that  he  does  not  mean  to  accept. 

VOL.  IV.  11 


82  MASSACHUSETTS, 

Peek  et  al.  vs.  The  MerchaaU  Insurance  Company. 

And  this  conclusion,  so  reasonable  in  ordinary  cases,  ap- 
plies with  still  more  force  to  corporations,  because  from 
their  mode  of  doing  business,  deliberation  of  the  Board  of 
Directors  is  usually  required ;  and  silence  in  such  a  case 
is  certainly  less  significant,  than  it  might  otherwise  be  pre- 
sumed to  be.  If  the  case  had  stopped  here,  it  would  not 
have  presented  any  difficulty. 

But  the  acts  of  the  underwriters  are  also  relied  on,  as  con- 
clusive of  their  acceptance.  Immediately  after  the  aban- 
donment, the  underwriters  declined  the  farther  agency  of  the 
owners ;  they  appointed  their  own  agent  with  authority  to 
sell  the  ship  if  he  thought  fit,  and  with  authority  to  get  her 
off  if  he  deemed  it  practicable.  From  this  moment  the  un- 
derwriters took  the  sole  possession  and  management  of  the 
ship.  She  was  got  off  at  their  expense,  and  by  their  agents, 
and  was  subsequently  repaired,  and  now  remains  under  their 
care  and  custody.  Do  these  acts,  or  any  of  them,  amount  to 
an  acceptance  of  the  abandonment  ?  If  they  would  do  so 
ordinarily,  can  the  secret  intentions  of  the  underwriters,  not 
to  accept,  if  the  event  should  be  favourable,  or  a  mistake  of 
law  as  to  their  rights,  vary  the  legal  conclusion  ? 

That  these  acts  done  by  the  underwriters  were  done  un- 
der the  full  belief,  that  the  case,  if  not  utterly  desperate,  was 
nearly  so ;  that  the  facts,  which  were  truly  represented  to 
them,  were  so  deeply  marked  with  calamity,  that  a  total  loss 
seemed  almost  ihevitable ;  and  that  scarcely  the  faintest 
hope  was  entertained  of  changing  it  into  a  partial  loss,  un- 
less by  most  unexpected  good  fortune,  cannot  be  reasonably 
doubted.  The  very  instructions  to  Mr.  Blake,  and  indeed  the 
whole  conduct  of  the  underwriters,  demonstrate  it.  It  is  as 
clear  that  the  underwriters  did  contemplate  that  the  aban- 
donment clothed  them  with  some  new  rights,  for  in  their  let- 
ter and  memorandum  to  Mr.  Blake j  they  expressly  distin- 
guished  between  their   rights  over   the  shipj   which   was 
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accepdw  tbe  abadomnefit  for  ewe  pupciie  b  mi  acctrpOMce 
of  it  fbrdd  pvposes^  Tber  cannot  treat  it  mt  ooe  woKucnt 
as  a  tiander  oftlie  propeitr,  and  in  the  next.  iipc«i  $oine  new 
occarrance,  as  utterly  Toid.  An  acceptancis^  once  mnite^  can 
nerer  be  recalled. 

It  is  said,  that  the  appointment  of  an  agent  was  not  luft  ac* 
ceptance  of  the  abandonment.  Certainly  the  mere  tipiHMiU* 
ment  of  an  agent  must  be  admitted  not  to  conduce  to  »uvK 
an  effect.  And  even  the  additional  fact,  that  he  wa«  cloth* 
ed  with  unlimited  and  absolute  power  over  the  property, 
might  not  in  all  cases  be  conclusivo,  if  ho  never  acted  uptm 
such  authority.    But  if  he  is  clothed  with  absolute  authority 
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to  sell  the  property,  does  it  not  show,  that  the  underwriters 
contemplated  the  property  as  their  own  ;  and  how  can  it  be 
theif  s,  unless  in  virtue  of  the  acceptance  of  the  abandon- 
ment f  And  under  such  circumstances,  is  it  not  the  strongest 
evidence  of  an  antecedent  virtual  acceptance  ?  An  agent 
may  be  appointed  merely  to  consult  with  and  aid  the  own- 
ers, or  to  watch  the  progress  of  events,  or  to  prevent  frauds ; 
and  if  he  acts  within  such  authority,  his  acts  do  not  imply  an 
acceptance. .  But  this  is  very  different  from  a  general  and 
unlimited  agency ;  and  still  more  so,  when  acts  are  done  of 
exclusive  dominion,  control,  and  management  of  the  ship. 
The  case  of  Chiswold  vs.  The  New  York  Insurance  Compa- 
ny,''^ does  not  support  the  doctrine  for  which  it  was  cited. 
There  the  policy  was  on  freightj  the  assistance  was  given 
in  saving  ship  and  cargo,  at  the  request  of  the  owners,  be- 
fore the  abandonment,  and  no  exclusive  possession  or  man- 
agement was  taken  after  the  abandonment.  In  Wood  vs. 
Lincoln  and  Kennebeck  Insurance  Company,'^  the  point  was 
not  made,  nor  is  there  a  dictum  in  that  case  which  refers  to 
it.  The  remarks,  as  to  the  effect  of  an  undertaking  by  the 
underwriter  to  repair,  are  addressed  to  the  question  of  a  right 
of  an  adandonment,  not  of  an  acceptance  of  an  abandon- 
ment. It  is  not  there  said,  that  the  underwriter  has  a  right 
to  repair  against  the  will  of  the  owner ;  but  that  his  offer  to 
repair  will,  under  certain  circumstences,  defeat  the  abandon- 
ment. 

The  question  then  comes  to  this,  whether  the  underwrit- 
er has  a  right,  in  case  of  stranding,  without  the  consent 
of  the  owners,  to  take  the  exclusive  possession  and  man- 
agement of  the  ship,  and  afterwards  to  retain  and  repair 
the  ship  on  account  of  the  owners.  If  he  has  not,  then 
the  exercise  of  such  a  right  can  stand  only  upon  the  ac- 
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ceptance  of  the  abandonmeDt  as  a  transfer  of  property ; 
and  if  so,  the  case  falls  within  the  principle  already  stat* 
ed.  It  has  been  supposed,  that  the  cases  of  Hart  vs.  Debt- 
wart  Iniwrance  Company ^''^  and  Ritchie  vs.  7^  United  Staia 
Insurance  Company^  recognise  the  general  right  of  the  un- 
derwriter, independent  of  an  abandonment.  No  such  point 
however,  was  made  in  either  case ;  and  the  true  explanation 
of  them  is  that,  which  has  been  already  given  of  the  case 
in  6  Mats.  it.  479. 

I  must  confess,  that  this  is  the  very  first  time,  that  I  ever 
heard  of  any  right  of  a^  underwriter,  as  such,  to  intermeddle 
with  the  property  insured.  There  is  not  a  dictum  in  any 
book,  which  admits  him  to  possess  any  ownership  in  the  ship, 
or  gives  him  any  right  or  control  over  it.  It  has  been  very 
justly  observed  even  in  relation  to  repairs  on  account  of  perils 
insured  against,  his  engagement  is  solvere^  not  facere^  to  pay 
the  amount,  aiid  not  to  do  the  work.  If  the  underwriter  has 
a  right  to  repair  in  one  case,  he  has  in  all  cases,  and  in  his 
own  manner,  and  with  his  own  materials.  Has  the  law  ever 
contemplated,  thai  he  can  take  the  possession  of  the  ship,  and 
decide  for  the  owner  what  shall  be  done  with  her  i  Suppose 
in  this  very  case,  there  had  not  been  any  abandonment, 
would  the  owners  have  been  bound  to  suffer  the  ship  to  be 
repaired  ?  I  think  the  law,  beyond  all  doubt,  is  otherwise  ; 
and  the  pretension  now  set  up,  in  behalf  of  the  underwriters, 
is  truly  alarming.  The  owners,  if  there  had  been  no  aban* 
donment,  would  have  had  a  right  to  claim  remuneration  in 
money  for  the  injury  sustained.  They  might  have  thought 
the  ship  not  worth  repairing ;  and  if  they  did  so,  they  had  a 
right  to  break  her  up,  and  to  claim  from  the  underwriters  an 
indemnity  in  money  for  the  actual  loss  by  the  stranding.    It 
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would  have  been  no  answer  on  the  part  of  the  underwriters, 
that  they  were  willing,  to  repair  the  ship,  or  that  the  owners 
ought  to  repair  her.  It  is  true,  that  the  actual  cost  of  repairs 
is  the  best  test  of  the  actual  injury,  but  the  law  does  not  in- 
sist on  this.  It  gives  the  option  to  the  owners,  to  take  the 
reasonable  estimated  amount  of  loss,  or  the  actual  expendi- 
ture in  repairs,  with  the  usual  deduction. 

Consider,  for  a  moment,  what  would  be  the  mischiefi  and 
embarrassments  attending  this  novel  doctrine.  At  whose 
risk  would  the  ship  be,  during  the  period  of  repairs  ?  Could 
the  owner  sell  her,  so  as  to  oust  the  right  of  the  underwriter 
to  repair,  or  must  he  sell  her  cum  onere  ?  If  he  did  sell, 
the  repairs  might  be  just  what  the  purchaser  would  choose  to 
dispense  with.  Suppose  an  attachment  on  the  proporty  ;  in 
what  manner  are  the  conflicting  rights  to  be  settled  ?  The 
ship  in  her  damaged  state  might  be  well  enough  for  all  the 
purposes  of  the  owner.  Shall  he  then  be  compelled  to  give 
her  a  more  complete  repair  ?  In  short,  does  not  the  doc- 
trine necessarily  lead  to  consequences  most  injurious  to 
the  owner,  laying  open  new  scenes  for  doubt,  strife,  and  liti- 
gation? For  me  it  is  sufficient,  that  no  such  doctrine 
has  ever  received  the  countenance  of  a  court  of  justice ; 
and  if  it  should,  the  occurrence,  looking  to  the  present  state 
of  the  law,  would  greatly  surprise  me.  If  when  a  ship  is 
abandoned,  the  underwriters  do  not  choose  to  accept  it,  they 
have  a  right  to  lay  by  and  wait  the  event.  They  are  to  act 
in  this,  as  in  all  other  cases,  according  to  their  sound  discre- 
tion. If  the  owners  have  abandoned  without  just  cause,  the 
underwriters  are  not  prejudiced  by  leaving  the  ship  as  she 
is.  If  for  just  cause,  then  they  are  called  upon  at  the  time 
to  act  for  their  own  interest.  Cases  of  hardship  may  occur 
on  one  side  or  the  other,  and  the  property  may,  as  I  fear  it 
will  in  the  present  case,  perish  in  the  contest.  But  this  is 
not  the  fault  of  the  law,  but  of  the  honest  differences  of 
opinion  incident  to  all  human  transactions. 
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If  after  abandonment,  the  owners  were  to  proceed  to  re- 
pair the  ship  without  consultation  with  the  underwriters,  it 
would  be  a  waiver  of  the  abandonment,  because  it  would  be 
doing  an  act  inconsistent  with  the  asserted  transfer  of  own- 
ership.    It  would  deprive  the  underwriters  of  the  right  of 
electing  whether  to  repair  the  ship  or  not,  and  thus  compel 
them  to  spend  their  money  in  a  way  which  they  might  deem 
useless.    The  same  principles  must  govern,  when  the  like 
acts   are  done  by  the  underwriters  after  abandonment ;  for 
unless  they  are  to  be  deemed  subrogated  owners,  they  would 
equally  trench  upon  the  rights  of  the  original  owner.    What 
is  the  ground,  upon  which  an  abandonment  is  required  to  be 
made  within  a  reasonable  time  ?    Lord  Kenyan  said,  it  was 
**  to  put  the  underwriters  in  a  situation  to  do  what  was  ne- 
cessary for  the  preservation  of  the  property,  whether  sold  or 
unsold ;"  ^  which  plainly  supposes,  that  no  such  right  previ- 
ously existed.     Lord  EUenbaroughf  in  Martin  vs.  Crackett^ 
uses  language  to  the  same  effect.     He  asserts,  that  where 
expenses  are  necessary  for  repairs,  and  the  owner  chooses 
to  make  it  a  total  loss,  he  '^  ought  to  give  notice  of  aban- 
donment, to  enable  the  underwriters  to  elect  whether  they 
will  or  will  not  incur  such  expenses."    How  can  this  be,  if 
the  underwriters  have  a  right  to  repair  without  an  abandon- 
ment f    Even  the  foreign  jurists,  standing  upon  the  positive 
texts  of  their  own  ordinances,  do  not  appear  to  me  to  con- 
template such  an  exercise  of  authority  over  the  ship,  as  this."^ 
It  appears  to  me,  that  the  underwriters  struggle  in  the 
present  case  against  what  I  cannot  but  consider  a  stubborn 
principle  of  law.    They  claim  to  do  an  act,  as  underwriters^ 
which  they  can  only  do  as  ovmers.     They  claim  the  right  to 


^  Mwood  vs.  Henehdl,  Park  Ina.  {m  edit.)  ch.  9,  p.  239,  240.— 
dif'a  J^arshaU  Ins.  b.  l.^ch.  13,  ^  2,  p.  593,  594. 

77  14  East,  465,  467. 

«  2  Valiny  lib.  3,  tU.  6,  art.  51.— 2  Emerig.  19«. 
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fliflpend  the  acceptance  of  the  abandonment  by  iniention^ 
against  acts.  They  elect  to  act  under  the  abandonment,  dis- 
claiming, at  the  same  time,  to  accept  it.  They  assume  the 
possession  of  the  ship  in  Yirtue  of  the  transfer,  with  the  belief, 
that  they  can  still  return  her  to  the  owners,  if  in  the  eyent 
that  shall  be  most  for  their  interest.  The  law  has  entrusted 
them  with  no  such  authority.  They  have  acted,  as  I  doubt 
not,  from  the  best  motives ;  but  I  cannot  help  thinking  that 
they  have  mistaken  the  law,  and  that  their  acts,  done,  lawful- 
ly, solely  in  virtue  of  the  acceptance  of  the  abandonment, 
cannot  now  be  construed  as  disjoined  from  the  abandonment. 
I  have  already  said,  that  the  offer  to  return  the  ship,  after 
the  ship  was  off,  was  too  late.  My  deliberate  judgment  is, 
that  upon  the  point  as  to  the  acceptance,  the  cause  is  also 
in  favour  of  the  plaintiffs. 

The  subject,  at  least  as  to  myself,  is  exhausted,  and  must 
be  lefl  for  the  further  consideration  of  wiser  and  abler 
minds.  I  deliver  my  judgment,  not  without  anxiety  and 
diffidence,  but  it  is,  that  the  plaintiffs  upon  the  merits  ought 
to  have  a  decree  for  remuneration,  as  for  a  total  loss. 


David  Hinkley  vs.  Thomas  Mareak. 

A  discharge  of  the  person  and  present  esUte  wider  the  insolvent  acts  of  Mtnfkmd, 
cannot  be  pleaded  in  bar  of  a  suit  in  the  Circuit  Court  id  JUasiaehusetU,  so  as  to 
discharge  the  party  from  the  common  execution. 

The  lex  loci  governs  as  to  remedies. 

Assumpsit  on  a  bill  of  exchange,  drawn  at  Boston  on  the 
12th  of  April,  1819,  on  the  defendant  at  Baltimore^  for  $2000, 
payable  in  sixty  days  to  the  plaintiff  (an  inhabitant  of  Bos^ 
ton)  J  and  accepted  by  the  defendant  at  Baltimore  on  the 
17th  of  April.  The  declaration  alleged  a  breach  by  non- 
payment. 
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The  principal  pleas  were  founded  on  the  statutes  of  in- 
soWency  of  Maryland  of  1805  and  1809,  whereby  the  de- 
fendant, being  then  an  inhabitant  of  Maryland^  and  entitled 
to  the  benefit  of  the  acts,  was,  on  the  8d  of  September,  1819, 
doiy  discharged  and  his  property  asmgned.  The  Maryland 
acts  discharge  the  contract  and  ^^  the  person,  estate,  and  ef- 
fects  of  the  insolvent,  except  any  that  may  afterwards  be  ac- 
quired by  gift,  descent,  or  in  his  own  right  by  bequest,  de- 
vise, or  in  any  course  of  distribution  ;"  and  the  defendant  ac- 
cordingly (averring  in  one  of  his  pleas,  that  he  had  not  sub- 
sequently acquired  any  such)  prayed  in  the  language  of  the 
acts,  that  his  person,  estate,  and  effects,  save  and  except  any 
property,  if  any  there  be,  after  the  3d  of  September,  1819, 
by  him  acquired  by  gift,  &c.,  may  be  discharged,  and 
that  the  plaintiff  may  be  precluded  from  further  prosecuting 
his  said  suit  and  for  his  costs. 

To  these  pleas  there  was  a  demurrer  and  joinder. 

The  cause  was  argued  by  Bartktt  and  Shaw  for  the  defend- 
ant, and  by  IVUliafn  SvUivan  for  the  plaintiff. 

Stort  J.  My  opinion  is,  that  the  pleas  of  the  acts  of  in- 
solvency of  MaryUtnd^  set  ferth  by  the  defendant,  are  bad  in 
point  of  law,  and  offer  no  defence  to  the  suit.  So  far  as 
these  acts  purport  to  discharge  the  contract,  it  is  sufficient 
to  say,  that  they  are  void,  falling  directly  within  the  authori- 
ty of  Siurgis  vs.  CrowninBhidd,  (4  Wheat.  Rep.  122).  So 
far  as  they  authorize  a  discharge  of  the  person,  estate,  or 
effects  of  the  insolvent  before  the  3d  of  September  1819, 
they  are  merely  local,  and  can  have  no  authority  here. 
They  are  addressed  to  the  lex  fori.  The  present  suit  is  to 
be  decided  by  the  law  of  Massachusetts  ;  and  a  discharge  of 
the  person  of  the  debtor  in  another  state,  which  leaves  the 
contract  in  full  force,  has  no  efiect  to  discharge  the  person 
here.  No  court  gives  efiect  to  the  local  laws  of  another 
country  or  state,  in  respect  to  the  forms  or  force  of  process. 
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When  the  right  exists^  the  remedy  is  to  be  pursued  accord- 
ing lo  the  lex  forty  where  the  suit  is  brought. 

It  is  true,  that  in  the  case  of  Mdan  vs.  Filz  James  (1  Bos. 
fy  Full  138)  a  different  rule  was  laid  down  by  Lord  Chief 
Justice  Eyre  and  Mr.  Justice  Rooke,  against  the  opinion  of 
Mr.  Justice  Heath.  But  that  case  has  been  since  disapprov- 
ed of ;  ^  and  has  been  certainly  overruled  in  the  Supreme 
Court  of  JVew  York.'^  The  general  principle,  which  governs 
in  cases  of  this  nature,  has  been  recognised  in  the  Supreme 
Court  of  the  United  States  on  more  than  one  occasion.^ 
And  the  same  principle  has  been  in  its  full  extent  admitted 
as  the  law  of  Massachusetts.* 

Considering  then,  as  I  do,  that  the  discharge  of  the  person 
in  Maryland  does  not  discharge  the  insolvent  from  arrest 
here,  upon  any  subsisting  contract  against  him,  it  is  impossi- 
ble, that  the  prayer  of  the  plea  can  be  granted.  It  would  be 
to  give  a  judgment  wholly  unknown  to  our  laws,  and  wholly 
unauthorized  by  them.  Judgment  for  plaintiff. 

1  Lord  EUenborough  in  htday  vs.  EUefsen,  2  East^  454,  455. 

9  Smith  vs.  SpinoUoy  2  Johns.  R.  196,  WhUe  vs.  CanfiM^  T'  Johns.  R. 
in,—B\U  see  1  DaU.  229, 261,  3  Binn.  201,  5  Binn.  S36. 

3  Fentoick  vs.  Sears,  1  Cranchy  259, — Dixon^s  Ex*rs.  vs.  Samsay^s 
Ex'rs.  3  CraTich,  319. 

4  PearsaU  vs.  DwigU,  2  Mass.  R.  84. 
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Aaron  Willard  et  ux.  vs,  John  Dorr. 

The  master  of  a  ship  may  maintain  a  soil  in  tbe  Admiralty  ti»  permmmn  against  tiie 

owner,  for  his  wages,  but  not  in  rem  against  tbe  ship,  for  be  has  no  lien. 
The  statute  of  limitations  of  a  State  is  no  bar  to  a  suit  on  the  admiralty  side  of  the 

ooorts  of  the  Untied  States. 
Tbe  statute  of  «^fM«,  limiting  suits  in  the  Admiralty  fo(  seamen's  wages  to  six  years, 

M  not  a  bar  to  such  suit  in  the  courts  of  tbe  United  States. 
If  during  the  voyage  there  be  a  capture  and  final  restitution  decreed,  tlie  right  to 

wag^s  is  not  complete  until  tbe  restitution. 

jThis  was  a  libel  brought  by  the  administratrix  of  the  master 
of  the  ship  Jennyy  owned  by  the  respondent,  John  Dottj  for 
wages  earned  by  the  master  in  a  voyage  originally  undertak- 
en from  Boston  to  China^  and  back  again  to  Boston^  and  also 
for  wages  earned  by  his  apprentice  during  the  same  voyage. 
Tbe  voyage  commenced  in  May,  1807,  and  was  carried  on 
until  December,  1808,  when  the  ship  was  captured  as  prize 
by  a  British  criA^^Hnd  carried  into  Calcutta  for  adjudica- 
tion. Upon  trial  there,  the  ship  and  cargo  were  condemn- 
ed, and  an  appeal  was  taken  to  the  Lords  Commissioners  in 
England.  Upon  the  hearing  of  the  appeal,  the  decree  was, 
after  many  years'  delay,  reversed,  and  the  property  ordered 
to  be  restored.  But  tbe  respondent  did  not  receive  the  pro- 
ceeds, under  the  decree  of  restitution,  until  1818.  To  the 
libel,  asserting  these  facts,  the  respondent  put  in  a  plea  ex- 
cepting to  the  jurisdiction  of  the  Court,  upon  the  ground, 
that  the  Admiralty  had  no  jurisdiction  in  a  suit  by  the  mas- 
ter for  wages ;  and  also  interposed  a  bar  of  the  statute  of 
limitations  of  Massachusetts  ;  and  also  of  the  statute,  passed 
in  the  reign  of  Queen  Anne,  limiting  suits  in  the  admiralty 
for  seamen's  wages  to  six  years. 

The  cause  was  argued  upon  the  question  of  the  sufficien- 
cy of  these  pleas,  by  Hubbard  for  the  defendants,  who  cited 
2  GaUison  R.  481.— 3  Burr.  625.— Stat.  4  Ann.  cA.  16,  §  17  ; 
and  by  L.  Shtiw  for  the  respondent ;  who  cited  Common- 
tffetdth  vs.  Leachf  1  Mass.  R.  61. 
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Story  J.  So  far  as  the  objection  to  the  present  suit  rests 
on  the  ground  of  the  incompetency  of  the  Court  to  retain 
the  jurisdiction,  because  it  is  a  suit  for  the  master's  wages, 
I  am  of  opinion,  that  it  cannot  be  sustained.  If  this  were  a 
suit  in  rem  against  the  ship  for  payment  of  the  master^s 
wages,  the  objection  would  be  fatal ;  for  it  has  been  settled 
at  the  common  law,  that  the  master  has  no  lien  upon  the 
ship  for  his  wages ;  and  the  jurisdiction  of  the  Admiralty  mi 
rem  can  be  supported,  only  where  a  lien  exists,  which  it  may 
lawfully  enforce.  Such  a  lien  is  admitted  to  exist  for  the 
seamen's  wages. 

But  the  same  difficulty  does  not  occur  in  respect  to  a  suit 
in  personam.  There,  the  contract  being  for  services  purely 
maritime,  and  of  the  same  nature  as  the  seamen's,  it  is  a  case 
of  admiralty  and  maritime  jurisdiction.  As  is  observed  by 
Lord  Chief  Justice  Abbott^  in  his  treatise  on  shipping, 
(p.  459)  "  in  this  view  of  the  subject,  it  is  difficult  to  distia* 
guish  the  case  of  the  master  from  that  of  the  persons  em- 
ployed under  his  command ;  the  nature  and  place  of  the 
service,  and  the  place  of  the  hiring,  are  in  both  cases  usually 
the  same."  He  goes  on  to  state,  that  it  has  however  been 
settled,  that  the  master  can  only  sue  the  owners  perscnaUy, 
in  a  court  of  common  law.  I  am  inclined  to  think,  that 
the  question  has  never  come  under  the  cognisance  of  a  court 
of  common  law,  except  in  cases  for  prohibitions  of  suits  of 
the  master  against  the  ship.  All  the  cases  within  my  re- 
search appear  to  me  to  be  of  that  nature,  and  the  reasons 
given  for  the  decisions  apply  to  suits  in  rem.  The  master  is 
said  to  trust  to  the  personal  credit  of  the  owner,  and  to  have 
no  lien  on  the  ship,  as  the  seamen  have.^    Indeed,  in  some 


1  See  Com.  Dig,  MmiraUy,  E.  IS.-^Ragg  vs.  Exng,  9  Sir.  a58.— CI«f 
V0.  Stu^ave,  1  Salk.  33.— .&  C.l  Ld.  Rawn.  576.— 12  Mod.  405.— Corf^ 
5lS.'^Read  vs.  Chapman,  2  Str.  937.— T^e  Favourite,  2  Rt^.  232.-2 
Brown  Civ.  and  Adm.  87,  89,  95.— IFitt:tfs«  vs.  Carmif^aeL  Dwg.  JR. 
101.-2  GaUiion,  456,  457. 
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cases,  the  Judges  of  the  courts  of  common  law  seem  to  have 
been  ignorant,  that  a  seaman  could  maintain  a  suit  in  person 
nam  in  the  Admiralty  for  wages  (though  that  is  now  fiunil- 
iar),  as  well  against  the  owner,  as  master.  In  ancient  timet 
the  principal  mode  of  proceeding  in  the  admiralty  was  by 
process  in  personam.^ 

My  opinion  is,  that  the  admiralty  has  jurisdiction  in  cases 
of  this  nature  tn  personam^  though  not  in  ran.  The  eon- 
tract  is  maritime,  and  the  service  maritime  ;  and  I  can  per«^ 
ceive  no  principle,  upon  which  the  Court  can  entertain  a 
suit  tn  pencnam  for  the  seamen,  which  does  not  apply  U>  the 
roaster.  This  point  has  in  fact  been  repeatedly  ruled  in 
this  Court.  We  may  then  dismiss  the  question  of  jurisdic*- 
lion. 

As  to  the  other  point,  so  far  as  the  bar  depends  upon  the 
statute  of  limitations  of  MassaekuietU,  it  has  been  already^ 
disposed  of  by  this  Court,  in  the  case  of  Bnmm  vs.  JaneSf  (S- 
GaUifOtt,  477).  As  to  the  statute  of  Jlnne,  (4  Ann.  c4.  10^ 
^  17,)  the  words  are,  '^  that  all  suits  and  actions  in  the  Court 
of  Admiralty  for  seamen's  wages  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  such  suits  or 
actions  shall  accrue."  Now  these  wcmls  plainly  apjdy  to 
suits  in  the  High  Court  of  Admiralty  in  England.  There  i» 
not  the  slightest  allu8i<m  to  the  Vice  Admiralty  or  Colonial 
Courts.  The  language  is,  ^'  suits  and  actions  in  the  Court  of 
Admiralty,"  not  in  any  Court  of  Admiralty.  There  is  no  rea- 
son to  suppose  Parliament  meant  to  include  any  Colonial 
Courts.  They  might  well  be  left  to  adjudicate  on  these 
matters  according  to  the  general  principles  of  maritime  law  ^ 
and  a  rule  of  limitation,  which  in  England  might  be  con- 
venient and  useful,  might  be  wholly  inapplicable  in  some  of 
the  colonies,  and  mischievous  in  others. 


*  Su  alio  (he  Hoptj  8  IZofr.  215,  and  fMe.'-Brevoor  vs.  Ship  Atr 
JSmerieanj  Peters  Mm.  R.  87, 94.  Clerk^s  Praxis^  iU,  1.— 1  Moion  i^ 
906.— 4  WheaUm,  JR.  438.^10  fThtalkm  K  473. 
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I  am  not  aware,  that  this  statute  of  Anne  was  ever  adopt- 
ed in  practice  in  any  of  the  Colonies,  as  a  rule  governing 
their  Courts  of  Admiralty.  If  it  was,  it  is  incumbent  upon 
those,  who  assert  the  fact,  to  establish  it  by  some  competent 
evidence.  None  has  been  adduced.  The  principle,  stated 
in  The  Commonwealth  vs.  Leach,  (1  Mass,  R.  59.)  may  be  true, 
that,  ^^  generally,  when  an  English  statute  has  been  made, 
in  aniendment  of  the  common  law  of  England,  it  is  here  to 
be  considered  as  a  part  of  our  common  law."  But  the  doc- 
trine is  inapplicable  to  the  present  case.  That  is  not  a 
statute  in  amendment  of  the  law,  which  merely  prescribes  a 
limitation  as  to  suits  in  one  particular  Court.  The  Colonial 
Courts  of  common  law  might  well  adopt  some  English  stat- 
utes in  amendment  of  the  common  law,  as  applicable  to  the 
state  of  the  colonies.  But  the  Courts  of  Admiralty  in  the 
Colonies  were  governed,  in  their  principles  and  practice,  by 
more  general  considerations.  The  omission,  on  the  part  of 
Parliament,  to  restrict  them  to  any  period,  in  relation  to  en- 
tertaining suits,  when  it  did  restrict  the  High  Court  of  Ad- 
miralty, might  well  be  considered  as  equivalent  to  a  declar- 
ation, that  their  proceedings  ought  to  remain,  according 
to  the  general  course  of  the  Admiralty.  The  Colonies  did 
not  create  or  undertake  to  make  laws  for  the  Courts  of  Ad- 
miralty. They  were  exclusively  under  the  general  regula- 
tion of  the  Crown  and  of  Parliament.^  In  the  charter  of 
Massachusetts,  of  1692,  the  King  expressly  reserved  the  ex- 
clusive authority  to  create  luid  regulate  Admiralty  Courts. 
The  power  to  create  Vice  Admiralty  Courts,  generally,  was 
considered  as  a  prerogative  of  the  Lord  High  Admiral,  or  of 
the  Crown,  acting  in  its  sovereign  capacity,  when  that  office 
was  vacant. 

If,  however,  it  were  shown,  that  in  fact  the  statute  of  lim- 
tations  of  Anne  had  been  adopted  in  practice  by  the  Col- 

3  2 Bnnsn  Civ.  ondMm.  490.-3  Elaek  Cm.  69. 
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onial  Courts,  before  the  Revolution,  it  would  not  follow,  that 
it  was  obligatory  upon  the  Admiralty  Courts,  organized  un- 
der the  government  of  the  Union.  They  derive  their  pow- 
ers and  authority  from  the  constitution  and  laws  of  the 
United  States^  and  have  no  connexion  or  dependence  upon 
the  Colonial  Vice  Admiralty  Courts.  They  possess  general 
admiralty  and  maritime  jurisdiction ;  and,  in  the  exercise  of 
it,  must  be  governed  by  the  general  principles  of  such  tri- 
bunals, and  not  by  a  statute  provision,  emanating  from 
another  Government,  and  which  ought  only  to  regulate  its 
own  High  Court  of  Admiralty.  The  Uxfori^  positively  pre- 
scribed as  a  limitation  upon  suits,  in  a  foreign  tribunal,  is 
not  of  course  to  be  adopted,  as  a  binding  authority  upon  the 
Courts  of  another  Government.  As  far  as  I  know,  no  stat- 
ute of  limitation,  not  absolutely  addressed  to  a  court,  has 
ever  been  admitted  to  control  its  general  jurisdiction  over 
suits.  Undoubtedly,  Courts  of  Admiralty,  like  Courts  of 
Equity,  will  not  entertain  stole  demands ;  and  will  assume, 
upon  general  principles,  some  limitation.  It  will  presume 
demands  extinguished  after  the  lapse  of  a  reasonable  time, 
and  feel,  that  it  best  dispenses  justice  by  refusing  its  aid  in 
reviving  dormant  and  antiquated  claims.  This,  however, 
is  the  exercise  of  a  far  different  power  from  that  of  enter- 
taining a  strict  legal  bar.  It  is  an  exercise  ot  sound  discre- 
tion, and  is  to  be  guarded  by  a  wholesome  equity. 

There  are  circumstances,  also,  in  the  present  case,  which 
make  it  difficult  to  apply  the  bar  of  the  statute  of  limita- 
tions, considering  the  imperfect  manner,  in  which  the  plea  at- 
tempts to  meet  the  matter  of  the  libel.  The  right  to  wages, 
to  a  certain  extent  at  least,  was  suspended  by  the  capture, 
and  was  revived  only  by  the  final  restitution  under  the  de- 
cree of  reversal.  The  property  was  not  actually  received  by 
the  owner  until  1818;  and  the  exact  time  of  the  reversal  is 
not  definitely  averred,  so  that  it  is  not  even  put  in,  as  an  al- 
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legation,  that  six  jears  bave  elapsed  since  that  decree.  If 
any  thing  decisiTe  turned  upon  these  considerations,  I  should 
probably  direct  the  parties  to  amend  the  pleadings.  But  in 
any  event  I  am  not  able  to  say,  that  the  right  to  wages,  thus 
suspended  and  thus  rcTived,  even  if  the  statute  of  Anne  appli- 
ed, could  be  reached  by  it,  unless  six  years  had  elapsed  after 
the  decree  of  restitution,  or  perhaps  after  the  effective  re* 
ceipt  of  the  proceeds  of  the  property.  That  statute  would 
not  begin  to  run,  until  the  right  of  action  was  complete ;  and 
as  the  right  to  wages  was  inchoate  only  before  the  capture, 
and  perfected  only  by  the  final  restitution,  the  **  cause  of  ac- 
lion"  did  not,  in  the  sense  of  the  statute,  "  accrue,"  until  that 
]>eriod. 

Upon  the  whole,  my  opinion  is,  that  the  pleas  put  in  by 
the  respondent  must  be  overruled,  and  he  be  assigned  to 
answer  over  peremptorily  to  the  merits  of  the  libel. 

Decree  aeeariinghf. 


Robert  Baxter 

vs. 

The  New  England  Insurance  Company. 

If  the  agent,  in  procuring  insurance,  represents,  that  the  ship  was  not  to  sail  until 
four  days  after  another  vessel,  which  came  from  the  same  port  and  h«d  arrived, 
and,  in  point  of  fact,  she  bad  sailed  four  days  btforBt  and  the  difference  of  sailing  is 
material  to  the  risk,  the  policy  is  void. 

ASSUMPSIT  on  a  policy  of  insurance,  dated  on  the  28th  Sept. 
1821,  whereby  Aaron  Baldwiny  "  for  whom  it  may  concern, 
and  payable  to  him  in  case  of  loss,"  procured  insurance  of 
"  $4000,  on  property  on  board  the  Brig  Robert^  at  and  from 
E%ng9ion^  Jamaica^  to  St.  Andrews^  (N.  B.)  four  per  cent,  on 
specie,  and  two  per  cent,  on  merchandise.*'  Loss  averred  to 
be  on  the  24th  of  August,  1821,  by  pirates,  of  certain  gold 
'^n  boar4*    Plea  the  general  issue. 
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At  the  trial  the  loss  and  interest  in  the  plaintiflTwas  prov- 
ed or  admitted ;  and  the  principal  que>t]on  was,  whether 
there  was  not  a  misrepresentation  avoiding  the  policy.  On 
the  6th  of  August,  1821,  the  plaintiff  (who  was  master  of  the 
Roberi)  wrote  to  C.  Curry  (the  agent  in  procuring  the  in- 
Mirance  through  Baldmn)^  "  I  shall  leave  this  on  the  12th 
inst."  On  the  20th  of  September,  Curry  wrote  to  Baldwin 
for  the  insurance,  and  added  in  a  postscript,  ^'  Mr.  Patter^ 
son's  brig  James  has  arrived,  with  specie  and  produce,  in 
thirty-two  days."  On  the  next  day  Curry  wrote  to  Baldwin^ 
'^  I  am  informed  to-day  by  the  master  of  the  JameSy  that  she 
[the  brig  Roberi]  would  not  sail  until  four  days  after  the 
James.^  Upon  the  communication  of  these  letters,  the  in- 
surance was  procured.  In  fact  the  James  sailed  from  King*- 
ion  on  the  20th  of  August ;  the  brig  Robert  sailed  three  or 
four  days  before  that  time ;  and  the  brig  John  and  Robert 
was  to  sail  three  or  four  days  after  the  James. 

It  was  proved,  that  the  difference  of  time,  whether  the 
brig  Robert  sailed  before  or  after  the  James,  whether  on  the 
12th  or  24th  of  August,  was  very  material  to  the  risk,  as  the 
very  delay  in  her  passage  would  give  rise  to  suspicion  of  her 
being  captured  by  pirates. 

Stort  J.  I  think  upon  this  evidence,  the  plaintiff  is  not 
entitled  to  recover.  There  has  been  a  material  misrepre- 
sentation, and  whether  it  be  innocent  or  otherwise  does  not 
vary  the  legal  result.  It  was  represented  in  the  first  letter, 
that  the  brig  Roberi  would  sail  on  the  12th  of  August ;  in 
the  second,  that  she  would  not  sail  until  the  24th  of  August. 
In  point  of  fact,  she  had  sailed  about  the  16th  of  August. 
And  this  difference  of  time  is  proved  to  be  material  to  the 
risk.*  Plaintiff  nonsuit, 

Shaw  for  plaintiff — Hubbard  for  defendant. 

i  S»  FOiis  YB.  BrtUttm,  Marshaa  hisur.  h.  1,  €h.  10,  §  3,  p.  4ea--Biil 
see  also  Barber  vs.  FUUker,  Doug.  R.  205,-^MarehaU  Insur.p.  454— 
Bowden  vs.  Faughany  10  East  R.  415. 
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United  States  v$.  Samuel  Mat. 

By  the  Revenue  Act  of  20  April,  1818,  cht  74,  {  4,  in  calculating  duties  on  ad  valo» 

rem  goods,  the  actual  cost  is  to  be  taken,  including  all  cbaiges  except  communont, 

outside  packages,  and  insurance. 
If  the  importer  actually  pays  commissions,  the  charge  is  excepted. 
Nor  is  it  any  objection  that  an  agent  of  the  importer  makes  him  debtor  for  the  goods 

in  the  invoice,  as  bought  of  (he  agent,  if  in  fact  be  has  acted  only  as  agent  for  the 

importer  in  the  purchase. 


Debt  on  a  bond  for  duties.  Plea,  tender  of  amount  of  du- 
ties. Replication,  that  the  sum  tendered  was  less  than  the 
duties  due,  and  issue  thereon. 

Upon  the  trial  it  appeared  that  the  defendant  was  a  hard- 
ware merchant  in  Boston,  and  the  goods  in  question  were 
sent  to  him,  by  his  agent  in  England,  by  his  order.  The  in- 
voice, which  was  of  articles  of  hardware,  and  the  account 
current,  debited  the  goods,  as  bought  of  the  agent,  and  con- 
tained a  charge  of  commissions  of  five  per  cent. 

It  was  proved  to  be  the  invariable  usage  in  the  hardware 
trade,  a  usage,  which  had  existed  for  more  than  thirty  years, 
and  as  long  as  any  of  the  witnesses  could  remember,  for  the 
hardware  merchants  to  send  their  orders  to  agents  in  Bir- 
mingham, Sheffield,  &c.,  to  procure  their  assortments  of  wares. 
The  articles  in  these  orders  are  numerous,  and  to  be  procur- 
ed at  diiferent  manufactories  in  different  places,  some  of 
them  distant  from  the  place  where  the  agent  resides,  and 
of  most  of  them,  even  if  the  agent  was  a  dealer  in  hardware, 
he  would  not  ordinarily  possess  the  sort  and  description 
wanted.  On  this  account  it  is  the  usage,  to  allow  the 
agent  a  commission  of  fivej^er  cent,  on  the  amount  of  the  in- 
voices for  his  trouble  and  services.  This  is  the  lowest  and 
the  usual  price.  The  agent  pays  for  all  the  goods  purchas- 
ed, looking  to  his  principal  for  reimbursement ;  and  the  sel- 
lers never  look  to  the  principal  for  payment.  The  invoices 
and  accounts  current  are  invariably  made  out  by  the  agent) 
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charging  his  principal  as  the  debtor  for  goods  bought  of  the 
agent,  even  when  all  the  goods  have  been  purchased  of  oth- 
ers expressly  for  the  principal ;  and  this  usage  is  notori- 
ous to  all  the  trade.  The  defendant's  goods  in  this  invoice 
were  purchased  by  his  agent  in  the  usual  manner.  Upon 
this  evidence,  Blake^  District  Attorney  for  the  United  States^ 
contended,  that,  notwithstanding  the  evidence,  the  charge  of 
conunissions  was  not  allowable,  as  the  party  must  be  consid- 
ered as  selling  the  goods  to  the  defendant.  That  the  in- 
voice was  conclusive  ;  that  no  person  could  charge  commis- 
sions on  goods  sold  by  himself;  and  that  duties  ought  there- 
fore to  be  calculated  on  the  invoice,  with  the  addition  of 
the  commissions  of  five  per  cent. 

Webster  for  the  defendant,  e  contra^  contended,  that  if  the 
6ve  per  cent,  was  banajide  paid,  as  commissions,  it  was  not  to 
be  included  as  part  of  the  invoice  value  of  the  good  ;  and 
that  the  evidence  of  the  usage  in  the  case  was  decisive 
against  the  United  States. 

Stort  J.  This  is  a  mere  question  of  fact  for  the  jury. 
The  act  of  the  20th  of  April,  1818,  ch.  74,  ^  4,  directs,  that 
the  duues  on  <id  valorem  goods  shall  be  estimated  upon  the 
actual  cost,  including  all  charges,  except  commissions,  out- 
side packages,  and  insurance.  There  is  no  dispute  as  to  the 
meaning  of  the  word  ^^  commissions,^  nor  is  it  susceptible  of 
different  meanings  in  the  act.  Whatever  sum  is  bona  fide 
charged  and  paid,  as  commissions,  is  excepted.  A  mere 
charge  of  commissions,  where  none  is  paid,  or  by  the  nature 
of  the  case  could  be  paid,  is  not  within  the  intent  of  the  stat- 
ute. The  charge,  if  made  by  the  seller  or  buyer  of  the  goods 
for  the  purpose  of  avoiding  the  payment  of  duties,  is  a  fraud, 
and,  as  such,  ought  not  to  be  allowed.  What  is  the  present 
case  i  The  invoice  and  account  current  are  made  out  in 
the  usual  form.  Mr.  May  is  made  debtor  to  the  agent  for 
the  goods ;  but  this  of  itself  proves  nothing,  as  to  the  mode 
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in  which,  or  the  person  of  whom,  they  were  bought.  It  is  the 
general  course  in  all  cases  of  agency,  where  the  agent  pays 
for  the  goods,  to  make  out  the  invoice  and  account  current 
in  this  form  ;  and  it  is  in  proof,  that  the  goods  were  purchas- 
ed for  Mr.  May  in  the  usual  manner,  and  the  usual  commis- 
sions are  charged.  Where  the  invoice  contains  a  charge  of 
commissions  in  the  usual  cases,  this  is  prima  facie  sufficient 
for  the  importer.  If  the  charge  is  supposed  to  be  wrong,  the 
burthen  of  disproving  it  rests  on  the  Government.  It  is 
not  to  be  presumed,  that  the  importer  will  swear  to  a  charge, 
that  is  known  to  him  to  be  incorrect ;  and  when  he  offers 
to  take  the  usual  oath  as  to  his  invoice,  he  affirms  in  the 
most  solemn  manner  its  genuineness  and  verity.  As  to  the 
form,  in  which  the  invoice  is  made  out,  it  is  conclusive  upon 
no  person.  If  any  thing  is  proved  by  it,  it  must  be  taken 
altogether.  But  it  is  certainly  open  to  explanation ;  and 
the  explanation  given  in  evidence  shows,  that  the  truth  of 
the  case  is,  as  the  defendant  has  asserted  it  to  be. 

The  argument  of  the  District  Attorney  is,  that  ,the  seller 
of  goods  cannot  charge  a  commission  on  the  sale ;  and  if  he 
does,  it  is  in  fact  a  part  of  the  price.  That  may  be  true ; 
but  the  question  must  still  remain,  whether  he  is  in  reality 
the  seller,  or  a  mere  agent  and  broker  of  the  importer. 
If  in  the  particular  case  commissions  are  in  fact  paid,  the 
law  directs  them  not  to  be  included  in  the  valuation.  The 
universal  usage  in  the  hardware  trade  is,  to  pay  commissions. 
The  reason  is  obvious.  The  articles  in  an  assorted  order  ot 
invoice  are  numerous.  They  are  to  be  purchased  in  small 
parcels,  often  at  great  distances^  and  frequently  at  no  incon- 
siderable trouble.  If  the  agent  happens  to  be  a  dealer  in 
one  article,  and  to  have  that  on  hand,  he  charges  his 
principal  only  with  the  manufacturer's  price,  and  thus  puts 
him  upon  the  same  footing,  as  if  he  purchased  of  the  manu- 
facturer. And  in  point  of  fact,  as  all  the  witnesses  state,  it 
isjiow  rare,  firo.a  the  subdivision  of  labor,  for  a  broker  or 
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agent  to  keep  any  hardware  goods  to  sell  to  his  costomera 
upon  their  orders.  The  commission  of  five  per  cent,  on  this 
invoice  is  the  usual  and  lowest  allowance.  It  is  not  doabtr 
edy  that  Mr.  May  has  bona  fide  paid  it,  in  the  same  manner, 
as  all  other  merchants  pay  it.  If  so,  the  Court  sees  no 
reas(Mi,  why  it  should  not  be  allowed  to  him.  The  sole 
question  for  the  jury  is,  whether  the  charge  was  bona  fide 
paid  as  commissions.  If  it  was,  the  defendant  has  tendered 
all  the  duties  he  ought  to  pay.  If  it  was  not,  then  the  ver- 
dict ought  to  be  for  the  government 

The  jury  returned  a  verdict  inaianterfor  the  defendant. 


Chables  Tappan  ffs*  Joshua  Darling. 

In  an  action  for  a  false  affirmation  of  the  credit  of  another,  the  action  if  not  rastaia- 
ed,  if  the  representation  was  in  substance  true,  accordiof  to  the  party's  knowledge 
and  belief.    The  gist  of  such  an  action  is  fraud. 


Case  for  a  false  affirmation  of  the  credit  of  one  Samuel  Dar- 
ling  (the  brother  of  the  defendant),  whereby  the  plaintiff 
was  induced  to  trust  him  for  $665  75,  with  the  usual  aver- 
ment, that  the  plaintiff  had  wholly  lost  the  same,  Samuel 
Darling  being  insolvent,  <&c. 

At  the  trial,  a  letter,  addressed  by  the  defendant  to  the 
plaintiff  on  the  6th  of  October,  1818,  with  an  indorsement 
on  it  of  Samuel  Darling  as  bearer,  was  produced,  containing 
this  clause :  ^^  AH  I  can  say,  he  [SamtceZ  Darling']  has  al- 
ways met  his  payments  well  in  Boston^  and  owes  little  or 
nothing  there  now.  I  have  none  of  your  fifty  per  cent,  profit, 
and  therefore  dont  indorse  for  him,  because  my  brother  dont 
ask  it."  Upon  the  faith  of  this  letter  the  plaintiff,  on  the 
1st  of  November,  1818,  trusted  Samuel  Darling  for  merchan- 
dise bought,  to  the  amount  of  $665  75. 
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There  was  a  good  deal  of  evidence  in  the  cause^  to  show 
that^  some  years  before  this  period,  Samuel  Darling  had 
been  in  embarrassed  circumstances,  and  had  failed,  and  was 
obliged  to  compromise  with  his  creditors,  and  that  his  credit 
was  not  afterwards  good.  On  the  other  hand,  it  was  proved, 
that  the  defendant  had  trusted  Samuel  Darling y  in  1818,  to  a 
considerable  extent ;  and  that  he  might  have  obtained  cred- 
it jfor  sums  not  large. 

Story  J.  In  summing  up  the  case  to  the  jury  told  them, 
that  the  question  was,  whether  the  representation  was  true  in 
substance,  according  to  the  defendant's  knowledge  and  be- 
lief. If  so,  the  action  could  not  be  maintained,  for  it  was 
founded  on  a  supposed  fraud  ;  and  that  fraud  must  be  prov- 
ed, as  it  formed  the  gist  of  the  action. 

Verdict  for  defendant. 

WiUard  Phillips  for  plaintiff— ^ei^^er  for  defendant. 


Edmund  Blunt  vs,  Josiah  Little. 

Itt  an  action  for  a  maliciops  civil  prosecution,  the  advice  and  opinion  of  connsel  as 
to  there  being  a  good  cause  of  action  given  htfort  the  commencement  of  the  suit 
is  admissible  evidence ;  but  not  if  given  afUrtoardSk 

But  such  evidence  of  the  advice  and  opinion  of  counsel  is  not  evidence,  unless  it  be 
shoven  what  the  statement  of  focts  was,  which  was  laid  before  them  for  their  ad- 
vice and  opinion. 

No  suit  can  be  maintained  for  a  malicious  prosecution,  unless  there  be  both  a  want  of 
probable  cause  for  the  prosecution  and  also  malice  in  tlie  party.  Malice  may  be 
inferred  from  want  of  probable  cause. 

Case  for  maliciously  arresting  the  paintiff  and  holding  him 
to  bail  in  a  civil  action,  in  the  sum  of  $10,000.  Plea  not 
guilty.  At  the  trial  the  jury  found  a  verdict  for  the  plaintiff 
and  $2000  damages.     In  the  course  of  the  trial,  which 
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involved  very  complicated  transactions,  the  deposition  of 
Samud  Fessenderij  Esq.  was  offered  on  behalf  of  the  defend- 
ant, to  prove,  that  he  had  advised,  that  a  certain  award, 
which,  if  good,  was  a  bar  to  the  defendant's  right  of  action, 
was  erroneous,  and  would  not  be  sustained  upon  trial.  But 
it  not  appearing,  that  such  advice  was  given  before  the  de- 
fendant commenced  his  suit,  nor  that  any  statement  of  the 
facts  was  laid  before  Mr.  Fessenden  for  his  opinion,  the  Court 
thought  the  deposition  inadmissible. 

The  cause  was  argued  at  the  trial,  by  Hooper  for  the  de- 
fendant, who  now  moved  for  a  new  trial  upon  various 
grounds,  filed  in  support  of  the  motion,  all  of  which  howev- 
er upon  breaking  the  cause  were  abandoned,  except  two. 
1.  That  the  deposition  of  Mr.  Fessenden  was  erroneously  re- 
jected. 2.  That  the  damages  were  excessive.  Upon  these 
points  Hooper  (with  whom  Webster  was  now  joined)  ar- 
gued in  support  of  the  motion,  and  Spooner  and  Prescoti 
against  it. 

Story  J.  It  was  most  clearly  established  at  the  trial,  that 
the  defendant  had  no  just  cause  of  action  to  support  the  ar- 
rest, on  which  the  present  suit  is  founded.  The  award,  on 
the  setting  aside  of  which  the  defendant  could  alone  pretend 
to  maintain  his  action,  was  at  that  time  in  litigation  in 
another  suit,  and  its  validity  has  since  been  supported  by  the 
Supreme  Court  of  Massachusetts  against  every  objection ; 
and  so  far  as  the  merits  were  brought  before  this  Court  upon 
the  recent  trial,  they  appeared  to  be  unequivocally  in  favor 
of  Blunt.  Indeed  no  one  could  reasonably  doubt,  that  un- 
der the  circumstances,  the  arrest  of  the  plaintiff,  by  the  or- 
der of  the  defendant's  agent,  was  a  rash  and  precipitate 
measure,  and,  to  say  the  least  of  it,  might  well  be  deemed 
oppressive.  If,  however,  the  defendant  (for  he  adopted  the 
asts  of  his  agent)  acted  with  good  faith,  and  under  a  mis- 
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take  of  his  rights,  and  intended  no  wanton  and  malicious 
prosecution,  the  jury  were  expressly  told,  that  the  plaintiff, 
in  the  present  suit,  was  not  entitled  to  recover.  They  were 
farther  told,  that  two  things  must  concur  to  maintain  the 
present  suit;  1.  That  there  must  be  no  probable  cause  of 
action ;  2.  That  the  suit,  and  the  arrest  consequent  on  it, 
must  be  malicious  :  That  if  either  of  these  grounds  failed, 
the  plaintiff,  however  aggrieved,  was  entitled  to  no  remedy : 
That  if  there  was  probable  cause  for  the  suit,  however  ma- 
licious it  might  be,  the  defendant  could  not  be  found  guil- 
ty ;  and  on  the  other  hand,  if  there  was  not  probable  cause, 
and  yet  the  circumstances  excluded  all  notion  of  malice, 
the  same  was  the  legal  conclusion :  That  express  malice 
however  was  not  necessary  to  be  proved  ;  that  it  might  be, 
and  ordinarily  was,  inferred  from  the  want  of  probable 
cause :  That  a  malicious  prosecution  or  arrest,  in  the  sense 
of  the  law,  did  not  necessarily  import,  that  the  party  acted 
from  base  passions,  such  as  revenge  and  gross  malignity : 
But  if  the  party  wilfully  and  wantonly  made  an  arrest,  when 
he  knew  or  believed  he  had  no  just  or  probable  cause  of  ac- 
tion, with  the  design  to  take  undue  advantage  of  the  other 
party's  situation,  and  in  point  of  fact,  there  was  no  probable 
cause  of  action,  such  an  arrest  was  malicious  and  sufficient 
to  support  the  present  action.  The  authorities  cited  at  the 
bar  fully  supported  this  doctrine  ;  and  indeed  it  was  con- 
ceded at  the  trial  to  be  correct.^ 

Several  grounds  have  been  suggested  in  favor  of  the  mo- 
tion for  a  new  trial  in  the  written  application.  I  pass  over 
those,  which  have  been  abandoned  at  the  argument,  with  the 
single  remark,  that  they  incorrectly  state  the  opinion  of  the 
Court,  and  proceed  upon  a  mistake  of  its  reasoning  at  the 
trial.    The  points  now  insisted  on  are,  1.  That  the  deposi- 

1  See  3  Esp.  Rep.  3a— 1  Ud.  Ray.  374.— 1  Salk.  13.— 1  FFiU.  232.— 
1  Term  Rep.  493.— 1  Bom.  if  PuU.  388.-2  Bos.  if  PuU.  129.— iM. 
Rtp.  267.-2  PhU.  Emd.  116.— 2  Selw.  M  P.  ch.  27,  p.  806. 
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tion  of  Mr.  Fessenden  was  erroneously  rejected  ;  2.  That  the 
damages  are  excessive. 

One  ground  of  the  rejection  of  Mr.  FessenderCs  deposition 
was,  that  it  did  not  appear,  that  his  advice  or  counsel  was 
given  previously  to  the  commencement  of  the  suit,  and  un- 
less it  was  so  given,  the  Court  did  not  perceive  how  it  could 
legally  conduce  to  prove  probable  cause  of  action,  or  the 
absence  of  malice.  Another  ground  was,  that  it  did  nut  ap- 
pear, that  a  full,  or  indeed  that  any  statement  of  the  mate- 
rial facts  was  laid  before  him,  so  that  he  could  form  an  ex- 
act judgment  of  the  controversy.  Upon  farther  reflection 
I  think  both  grounds  are  maintainable  ;  but  it  is  sufficient  if 
either  can  be  supported. 

It  is  certainly  going  a  great  way  to  admit  the  evidence  of 
any  counsel,  that  he  advised  a  suit  upon  a  deliberate  exam- 
ination of  the  facts,  for  the  purpose  of  repelling  the  imputa- 
tion of  malice,  and  establishing  probable  cause.  My  opin- 
ion however  is,  that  such  evidence  is  admissible,  although  it 
is  sometimes  open  to  the  objections  stated  in  Hewlett  vs. 
Cruchley  (5  Taunt.  277).  But  it  appears  to  me,  that  a  ne- 
cessary qualification  of  the  admission  is,  that  it  should  appear 
in  proof,  that  the  opinion  of  counsel  is  fairly  asked  upon  the 
real  facts,  and  not  upon  statements,  which  conceal  the  truth 
or  misrepresent  the  cause  of  action.  If  the  law  were  other- 
wise, nothing  would  be  more  easy  than  to  shelter  the  most 
malicious  prosecution  under  the  opinion  of  counsel,  honest- 
ly given,  but  under  a  total  mistake  of  the  facts.  Probable 
cause  of  action,  in  the  opinion  of  counsel,  must  depend 
upon  the  facts,  which  are  brought  before  him  ;  and  if  the 
whole  facts,  which  are  material  to  form  such  opinion,  are 
not  presented  to  his  mind,  how  can  the  Court  say,  that  he 
has  given  any  opinion  as  to  the  true  cause  of  action  ?  In 
Hewlett  vs.  Cruchley  (6  Taunt.  277)  the  Court  thought,  that 
if  the  statement  of  facts  laid  before  counsel  was  incorrect, 
kis  opinion  founded  thereon  was  no  defence,  and  there  are 
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even  intimations  in  that  case,  that  such  an  opinion,  given 
upon  a  full  statement  of  the  facts,  would  not  of  itself  repel 
the  imputation  of  malice. 

Then  as  to  the  other  ground,  I  think  it  ought  not  to  be 
permitted  to  any  person,  after  the  commencement  of  his  suit, 
to  repel  the  imputation  of  malice  or  prove  probable  cause, 
by  subsequently  getting  the  opinions  of  counsel  in  his  favor. 
What  would  this  be,  but  to  encourage  unfounded  suits,  and 
to  enable  parties  to  get  rid  of  the  effects  of  their  own  mis- 
conduct by  matters  ex  post  facto  ?  What  constitutes  proba- 
ble cause  of  action  is,  when  the  facts  are  given,  matter  of 
law,  upon  which  the  Court  are  to  decide  ;  and  it  cannot  be 
proper  to  introduce  certificates  of  counsel  to  establish  what 
the  law  is.  If  the  party  acts  upon  the  advice  of  counsel, 
however  mistaken,  in  commencing  his  suit,  and  is  honestly 
misled,  there  is  some  ground  to  excuse  his  act.  But  when 
he  has  gone  on  without  such  advice,  and  in  point  of  law  has 
no  probable  cause  of  action,  it  is,  I  think,  conceding  too 
much  to  allow  the  subsequent  opinion  of  counsel  to  change 
the  legal  rights  of  the  parties.  No  case  has  been  cited,  in 
which  such  a  principle  has  been  admitted ;  and  I  am  per- 
suaded none  such  exists. 

As  to  the  question  of  excessive  damages,  I  agree,  that 
the  Court  may  grant  a  new  trial  for  excessive  damages.  So 
far  as  the  contrary  doctrine  may  be  supposed  to  be  main- 
tained by  Dtiberley  vs.  Gunning  (4  Term  R.  651),  it  has  been 
qualified  or  overturned,  in  Chambers  vs.  Catdfield  {6  East 
244),  and  Hewlett  vs.  CrwMey  (5  Taunt.  277).  It  is  indeed 
an  exercise  of  discretion  full  of  delicacy  and  difficulty.  But 
if  it  should  clearly  appear  that  the  jury  have  coounitted  a 
gross  error,  or  have  acted  from  improper  motives,  or  have 
given  damages  excessive  in  relation  to  the  person  or  the  in- 
jury, it  is  as  much  the  duty  of  the  Court  to  interfere,  to  pre- 
vent the  wrong,  as  in  any  other  case.  In  the  present  case, 
there  were  many  aggravated  circumstances,  and  certainly 
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the  defendant  had  no  cause  of  action.  It  appeared  to  me 
at'the  trial,  a  strong  case  for  damages ;  at  the  same  time,  I 
should  have  been  better  satisfied,  if  the  damages  had  been 
more  moderate.  I  have  the  greatest  hesitation  in  interfer- 
ing with  the  verdict,  and  in  so  doing,  I  believe  that  I  go  to 
the  very  hmits  of  the  law.  After  full  reflection,  I  am  of 
opinion,  that  it  is  reasonable,  that  the  cause  should  be  sub- 
mitted to  another  jury,  unless  the  plaintiff  is  willing  to  remit 
$500  of  his  damages.  If  he  does,  the  Court  ought  not  to 
interfere  farther. 

Hie  plaintiff  remitted  the  damages. 

Motion  overruled. 


Charles  Barrett  vs.  Nathaniel  Goddard. 

Wbef0  goodf  were  lold,  lying  in  the  vendor*!:  warehoote,  od  a  cf^dit  of  sist  montlic, 
for  which  a  note  was  given,  and  the  goodi  were  sold  by  marlLs  and  numbers,  and 
it  was  a  part  of  the  consideration  of  the  purchase,  that  they  might  lie,  rent  frve,  in 
the  waxehonae,  at  Uie  option  of  the  vendee,  and  for  his  beneut,  nntil  the  vendor 
should  want  the  room ;  held,  that  there  w  as  a  complete  delivery  of  the  goods,  so 
that,  on  the  insolvency  of  the  vendee,  they  would  not  be  stopped  by  the  vendor. 

This  was  an  action  of  trover,  to  recover  fifiy-ohe  bales  of 
cotton,  alleged  to  have  been  converted  by  the  defendant  on 
27  May,  1822.  The  cotton  was  part  of  an  importation  of 
eighty-two  bales,  numbered  from  1  to  82,  which  the  defend- 
ant had  imported  from  JSTew  Orleans j  in  February,  1822. 
In  the  early  part  of  March,  the  defendant  employed  a  brok- 
er (Mr.  Peter  Coffin)  to  sell  the  cotton  for  him.  The  brok- 
er accordingly  sold  one  half,  viz.  forty-one  bales,  consisting 
of  the  bales  marked  with  even  numbers^  to  a  Mr.  Perrin,  at 
the  cost  and  charges,  on  a  credit  of  six  months,  with  inter- 
est from  7th  February  preceding,  that  being  the  time  of  the 
purchase  at  New  Orleans.    The  remaiaing  forty-one  bales. 
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consisting  of  the  bales  with  odd  numbers^  the  broker  sold  on 
the  15th  March,  1822,  to  one  SUas  BvUard^  at  the  cost  and 
charges,  on  a  like  credit  of  six  months.  At  the  time  of 
the  sale,  the  whole  eighty^two  bales  were  lying  in  the  de- 
fendant's warehouse,  near  his  dwellinghouse,  in  Boston^ 
being  piled  together  without  any  regard  to  the  numbers. 
During  the  negotiation  for  the  sale,  and  as  an  inducement  to 
the  purchase,  the  broker  stated  to  Mr.  BuUard^  that  the  cot- 
ton might  lie  in  the  warehouse  of  the  defendant,  free  of 
storage,  as  long  as  BuUard  might  wish,  unless  the  defendant 
should  want  the  room  for  the  storage  of  other  goods,  which 
event  was  not  likely  to  happen  until  the  ensuing  summer. 
Upon  the  faith  of  this  representation,  and  the  understand- 
ing, that  Bullard  meant  to  avail  himself  of  this  privilege, 
the  bargain  was  completed.  Mr.  Bullard  gave  his  note  for 
the  amount  of  the  cotton,  dated  7th  February,  1822,  payable 
to  defendant  or  order  in  eight  months,  with  interest,  which 
was  accepted  by  the  broker,  who  thereupon  gave  him  a  bill  of 
parcels,  dated  15th  March,  1822,  which  stated  the  numbers 
of  the  bales  sold  to  BuUard^  and  acknowledged  a  receipt  of 
payment  by  the  note.  The  note  was  afterwards  received 
without  objection  by  the  defendant.  At  the  time  of  the 
sale,  Bullard  did  not  go  to  the  warehouse  of  the  defendant 
to  examine  the  cotton,  but  he  bought  upon  the  examinatron 
of  a  few  bales,  which  he  saw  on  the  wharf,  while  it  was 
landing,  and  of  samples  of  the  other  bales. 

The  cotton  remained  in  the  same  warehouse  of  the  de- 
fendant, promiscuously  piled  up,  until  the  month  of  June, 
when  Mr.  Perrin  began  to  take  away,  as  he  wanted  them 
the  bales  purchased  by  him.    They  were,  of  course,  then 
separated  from  the  general  mass  of  the  bales. 

On  25th  May,  1822,  Bullard  became  insolvent,  and  stopped 
payment ;  and  on  that  day  an  indenture  of  three  parts  was 
prepared  between  Bullard  of  the  first  part,  the  plaintiff^  who 
was  a  creditor  of  BuUard^  of  the  second  part,  and  Betyamin 
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Hich  and  others,  creditors  of  BuUard^  of  the  third  part ;  but 
it  was  not  executed  by  the  plaintiff  till  the  morning  of  the 
27th  of  May.  The  indenture  conveys  to  the  plaintiff,  for 
the  benefit  of  himself  and  other  creditors,  among  other 
things,  the  forty-one  bales  of  cotton,  purchased  by  him  of 
the  defendant,  by  the  description  of  '^  41  Bales  J^.  O.  Cotton 
at  JV*.  GoddarJPs  store^  Summer  street^ 

The  failure  of  Bvllard  was  not  generally  known  until  the 
morning  of  Monday,  the  27th  of  May.  On  the  same  morn- 
ing, after  the  execution  of  the  indenture,  the  defendant  went 
-with  the  note  aforesaid,  to  Bidlard*s  countinghouse,  and 
informed  him,  that  in  consequence  of  his  failure,  he,  the  de- 
fendant, would  not  deliver  the  cotton  unless  the  note  was 
paid  or  secured;  and  he  offered  to  rescind  the  sale,  and 
deliver  up  the  note  ;  and  he  then  tendered  the  note  to  Bui- 
lardj  who  declined  receiving  it,  or  doing  any  thing.  Imme- 
diately after  this  interview,  and  in  the  same  countingroo(;n, 
the  plaintiff  saw  the  defendant,  gave  him  notice  of  the 
assignment,  and  demanded  the  cotton  from  the  defendant. 
The  defendant  made  the  same  offer  to  the  plaintiff,  that  he 
had  made  to  Btdlard^  but  the  plaintiff  declined  it ;  and  the 
defendant  then  refused  to  deliver  the  cotton,  as  the  note 
was  unpaid,  and  said  he  should  not  give  it  up  without  a 
lawsuit. 

The  note  aforesaid  became  due  since  this  action  was 
commenced,  and  has  not  been  paid.  BuUard  has  continued 
insolvent  ever  since  i7th  May. 

In  August,  1822,  the  broker  sold  the  forty-one  bales  of 
cotton  in  controversy,  by  the  order  and  on  account  of  the 
defendant,  without  any  authority  from  the  plaintiff.  The 
cotton,  up  to  the  time  of  the  sale,  remained  in  the  defend- 
ant's warehouse.  The  value  of  the  cotton  on  the  27th 
of  May,  the  day  it  was  demanded  by  the  plaintiff,  was 
|30U,60. 
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No  other  delivery  of  the  cotton  took  place,  than  what  is 
to  be  inferred  by  law  from  the  preceding  facts.  At  the 
time  of  the  purchase,  BuUard  was  understood  to  be  at  fiill 
libeity  to  take  away  the  cotton  when  he  pleased ;  and  there 
was  no  proposition  made  >  that  the  defendant  should  retain 
it  as  security  for  the  note. 

Upon  this  evidence  a  verdict  was,  by  consent,  taken  for 

the  plaintiff,  for  the  sum  of  $ ,  subject  to  the  opinion 

of  the  Court,  upon  the  question,  whether  upon  this  evidence 
the  defendant  had  a  rignt  to  retain  the  cotton,  or  stop  the 
delivery  thereof,  until  the  note  of  Bvllard  was  paid  or  se- 
cured to  be  paid  ;  either  party  to  be  at  liberty  to  turn  the 
case  into  a  special  verdict  within days  after  the  judg- 
ment was  rendered  by  the  Court. 

Bliss  for  the  plaintiff — Shaw  for  the  defendant. 

Stort  J.  The  right  of  the  defendant  to  retain  the  cotton 
in  this  case,  so  as  to  defeat  the  action  of  the  plaintiff,  has 
been  placed  at  the  argument  upon  two  grounds.  1.  That 
there  was  no  actual  or  constructive  delivery  of  the  cotton 
to  BuUard^  and  the  defendant  retains  a  lien  for  the  price. 
2.  That  the  defendant  has  a  right  of  stbppage  iri  transitu^ 
which  has  been  lawfully  exercised  by  the  defendant,  in 
consequence  of  the  insolvency  of  BuUard. 

When  a  contract  for  the  sale  of  goods  is  completed  by 
the  assent  of  both  parties,  the  property  in  the  goods  is 
transferred  to  the  vendee,  and  the  price  is  due  to  the  vert- 
dor  ;  but  the  rendee  cannot  take  the  goods  until  he  tenders 
the  price  agreed  on.  And  if  the  price  is  tendered,  and  the 
vendor  refuse^  it,  the  vendee  may  seize  the  goods,  or  have 
an  action  against  the  vendor  for  detaining  them.  Such  is 
the  doctrine  laid  down  by  Mr.  Justice  Blackstone^  in  his 
excellent  Conunentariefl.^    The  principle  here  stated  munt 

1  9  Black.  Cam.  448. 
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apply  with  equal  force,  whenever  the  terms  of  the  sale  are 
completely  complied  with  on  the  part  of  the  vepdee.  There- 
fore where  goods  are  sold  to  be  paid  for  by  a  note  on  time, 
and  the  note  is  given  to  the  vendor,  the  property  in  the 
goods  passes  to  the  vendee  in  the  same  manner,  and  upder 
the  same  circumstances,  as  it  would  if  the  contract  were  for 
cash,  and  the  cash  were  paid. 

But  this  doctrine,  however,  is  applicable  only  in  cases 
where  the  goods  are  clearly  designated  and  separated  from^ 
all  others,  and  according  to  the  sense  of  the  contract,  are 
then  deliverable,  without  any  farther  act  oh  either  side,  and 
are  in  a  state  capable  of  delivery.  But  if  there  remains  any 
thing  more  to  be  done  to  designate  the  particular  property, 
or  to  complete  the  rights  of  the  vendee,  then  the  property 
does  not  pass,  until  such  acts  are  done.  In  short,  in  such 
cases  there  can  be  no  absolute  delivery  of  the  goods. 

The  principal  question,  in  caaes  of  thid  sort,  is  to  ascertain, 
whether  there  has  been  an  actual  or  constructive  delivery ; 
the  latter  is  just  as  effectual  as  the  former,  and  may  be  in- 
ferred from  circumstances,  as  well  as  established  by  direct 
proof.  In  the  case  of  Hanson  vs.  Meyer  (6  East.  R.  614), 
Lord  ERenhorwgh  laid  down  the  true  line  of  distinction. 
There  the  vendee  agreed  to  purchase  all  the  starch  of  the 
vendor,  then  lying  at  the  warehouse  of  a  third  person,  at  so 
much  per  cwt.  by  a  bill  at  two  months ;  which  starch  was 
in  papers,  but  the  exact  weight  not  then  ascertained,  but 
was  to  be  ascertained  afterwards ;  and  fourteen  days  were 
to  be  allowed  for  the  delivery;  and  the  vendor  gave  a 
note,  addressed  to  the  warehouse  keeper,  directing  him  to 
weigh  and  deliver  to  the  vendee  all  his  starch ;  and  the 
question  was,  whether  the  absolute  property  in  the  starch 
vested  in  the  vendee  before  weighing.  Lord  Ellenbarough 
delivered  the  opinion  of  the  court  in  the  negative.  He  said, 
that  by  the  terms  of  the  contract,  two  things  in  the  nature 
♦f  conditions  or  preliminary  acts,  on  the  part  of  the  vendee, 
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necessarily  preceded  the  absolute  vesting  in  him  of  the 
property  contracted  for ;  the  first  was,  the  payment  of  the 
agreed  price  ;  the  second  was,  the  act  of  weighings  which, 
from  the  terms  of  the  contract,  was  the  means  of  ascertain- 
ing the  amount  of  the  price.  The  weight  must  therefore  be 
ascertained,  in  order  that  the  price  might  be  known  and 
paid ;  and  unless  the  weighing  preceded  the  delivery,  it 
could  never,  for  these  purposes,  effectually  take  place  at  all. 
.And  he  proceeded  to  lay  down  the  general  doctrine,  that 
<'  if  any  thing  remain  to  be  done  on  the  part  of  the  seller, 
as  between  him  and  the  buyer,  before  the  commodity  pur- 
chased is  to  be  delivered,  a  complete  present  right  of  prop- 
erty has  not  attached  in  the  buyer/'  And  he  distinguished 
the  case  then  before  the  court  from  that  of  Hammond  vs. 
Anderson  (4  Bos.  fy  Pull,  69),  because  there  the  bacon  was 
sold  for  a  fixed  price,  and  the  weighing,  there,  was  for  the 
buyer's  satisfaction,*and  formed  no  ingredient  in  the  con- 
tract between  the  buyer  and  the  seller.  The  doctrine  of 
this  case  has  never  been  denied.  It  may  have  been  misap- 
plied in  Whiiehotise  vs.  Frost  (12  Eastj  614);  but  it  was 
recognised  and  acted  upon  in  the  fullest  manner  in  Austin 
vs.  Craven  (4  Taunt.  R.  643),  and  White  vs.  fVilks  (5  Taunt. 
176  ;  1  Marsh.  R.  2),  and  Busk  vs.  Davis  (2  Maule  Sf  Sdw. 
397.)  The  converse  doctrine  necessarily  flows  from  the  same 
principle  ;  and  that  is,  that  if  no  fartlier  act  remains  to  be 
done  on  either  side,  and  the  jthing  sold  is  separated  and  dis- 
tinguished from  all  others,  as  soon  as  the  terms  of  the  con- 
tract are  completed  and  complied  with,  the  property  passes.' 
If  we  apply  these  principles  to  the  present  case,  it  seems 
to  me,  that  they  establish,  that  there  was  a  complete  delivery 
of  the  cotton  to  Bullard.  Nothing  remained  to  be  done  on 
either  side.  The  bales  were  all  marked  and  numbered,  and 
sold  by  their  marks  and  numbers.    They  were  perfectly 

s  Su  Rugg  vs.  MneU,  11  EaH,  211.— SiooeU  vs.  BughiS,  UEast 
R.  308 — Lucas  vs.  Dmien,  7  Taunt.  R.  378. 
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distinguishable  from  all  the  others ;  and  the  terms  of  the 
contract  on  the  other  side  were  fully  complied  with.  The 
payment  was  made  in  the  mode  agreed  on,  by  giving  a  note, 
payable  at  a  future  time.  Neither  party  contemplated  any 
farther  act  to  be  done.  The  vendee  contracted  for  an  im- 
mediate possession  at  his  own  option  as  to  time  and  place ; 
and  the  vendor  sought  no  retainer. 

But  it  is  argued,  that  the  plaintiff  never  parted  with  the 
actual  possession,  and  therefore  there  was  no  constructive 
delivery  of  the  cotton  to  BuUard,  because  it  remained  un- 
der the  plaintiff's  care  in  his  warehouse.  If  the  warehouse 
had  belonged  to  a  third  person,  there  would  be  no  pretence 
to  say,  after  notice  and  assent  by  the  warehouse  man,  that 
the  delivery  was  not  complete  in  construction  of  law.  For 
such  a  purpose  no  manual  actual  possession  is  necessary. 
It  is  sufficient,  if,  in  the  intent  of  all  the  parties,  the  one 
parts  with,  and  the  other  receives  the  property,  although 
there  is  no  change  of  place.  Thus,  putting  a  mark  on  the 
goods  bought,  was  in  EUis  vs.  Hunt  (3  T.  Rep.  464),  held  a 
delivery.  So,  weighing  the  goods  by  the  vendee  was  held, 
in  Hammond  vs.  Anderson  (4  Bos,  fy  Pull.  69),  to  be  a  com- 
plete delivery.  In  that  case  the  goods  were  at  the  wharf  of 
a  third  person,  and  the  vendor  was  bound  to  pay  the  charge 
of  warehousing  for  fourteen  days  after  the  sale,  and  before 
the  end  of  the.  fourteen  days  the  vendee  failed.  The  court 
thought  there  was  clearly  a  delivery.  Mr.  Justice  Heath 
said,  ^'  though  the  goods  continued  in  the  warehouse  of  the 
defendant  [the  wharfinger]  after  the  sale,  they  were  no  long- 
er in  the  possession  of  the  vendor  for  any  purpose  whatso- 
ever." Mr.  Justice  Chambre  said,  "the  payment  of  the 
warehouse  room  by  the  vendor  can  make  no  difference."^ 
So  the  change  of  mark,  from  A  to  J?,  on  bales  of  goods  in  a 

3  Su  also  Oreaves  vs. Hepke.2  Bam.  fy  wlW.  131.— *Spcar  vs.  Travfrs, 
4  Camp.  R.  251. 
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warehouse,  by  direction  of  the  parties,  has  been  held  by  the 
House  of  Lords,  to  operate  as  an  actual  delivery  of  the 
goods.^ 

There  is  nothing  in  reason  or  principle  to  make  the  pres- 
ent case  different,  simply  because  the  bales  of  cotton  re- 
mained in  the  plaintiff's  own  warehouse.  It  was  a  part  of  the 
bargain,  that  they  should  so  remain,  and  a  part  of  the  conside- 
ration of  the  purchase.  The  warehouse  must  be  deemed, 
after  the  purchase,  to  be  virtually  the  warehouse  of  Btdr- 
lard^  for  this  purpose,  or  so  much  storage  as  virtually  hired 
by  him.  In  Stoveld  vs.  Hughes  (14  Eastj  308),  the  goods  had 
never  been  removed  from  the  wharf  of  the  vendor ;  but  the 
court  held,  that  this  was  not  a  circumstance  obstructing  a 
constructive  delivery.  In  Elmore  vs.  Stone  (1  Taunt.  458), 
where  a  horse  was  purchased  and  left  in  the  stable  of  the 
vendor  on  livery,  the  court  thought  the  delivery  complete. 

Whether  that  case,  upon  its  own  circumstances,  can  be 
supported,  or  is  open  to  the  doubt  suggested  by  Mr.  Justice 
Bailey^  in  Howe  vs.  Palmer  (3  Bamw.  if  Aid.  321),  is  not 
material ;  the  principle,  on  which  it  was  decided,  is  sound ; 
that  is,  that  a  continuance  of  the  possession  of  the  vendor 
does  not  prevent  the  delivery  being  ccMnplete,  if  nothing 
farther  remains  to  be  done  on  either  side,  and  the  possession 
is  by  mutual  consent. 

The  case  of  Hurry  vs.  Mangles  (1  Camp.  R.  452)  is  in 
point.  There  the  oil,  which  was  purchased,  to  be  paid  for 
by  an  acceptance  of  six  months,  remained  in  the  vendor's 
warehouse  after  the  sale,  and  the  vendee  paid  warehouse 
rent  for  it.  Lord  Ellenborough  said,  that  the  acceptance  of 
warehouse  rent  was  a  complete  transfer  of  the  goods  to  the 
purchaser.  If  I  pay,  said  he,  for  a  part  of  a  warehouse,  so 
much  of  it  is  mine.    So  in  Phillimore  vs.  Barry  (1  Campb. 

^  See  Stoveld  vs.  HughtSy  14  East,  308,  312. 
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513),  where  goods  were  purchased  at  auction,  which  were 
in  the  warehouse  of  factors,  for  sale,  and  they  agreed  to 
give  storage  room  for  thirty  days,  Lord  EUenhoraugh  held, 
that  the  property  vested  absolutely  in  the  purchasers  from 
the  moment  of  sale,  the  agreement,  as  to  storage,  being  in- 
troduced for  their  benefit,  and  being  part  of  the  considera- 
tion for  the  purchase  money.  This  last  circumstance  point- 
edly applies  to  the  present  case.  Green  vs.  JJayikome  (1 
Starkit  R.  447)  is  to  the  same  effect.  The  goods  remained 
in  the  vendor's  warehouse  by  consent,  but  the  court  held, 
that  from  the  time  of  the  sale,  the  defendant's  warehouse  was 
the  warehouse  of  the  purchaser.  The  case  is  exceedingly 
strong,  as  to  the  law  of  constructive  delivery.'  White  vs. 
fVUks  (1  Marsh,  R.  2. — 5  Taunt.  176)  proceeds  upon  the 
admission  of  the  correctness  of  the  same  doctrine.  I  for- 
bear to  go  farther  into  the  cases,  because  there  is  no  author- 
ity, that  attempts  to  overthrow  the  doctrine. 

Now  what  distinction  can  there  be  between  the  case  of 
payment  of  rent,  and  an  agreement  for  warehouse  room  for 
the  benefit  of  the  vendee,  forming  a  part  of  the  considera- 
tion of  the  purchase  f  Certainly  none  in  point  of  law ;  and 
I,  for  one,  am  not  prepared  to  admit,  that  if,  in  the  case  at 
bar,  the  agreement  for  warehouse  room  had  been  after  the 
purchase,  without  charge,  for  the  mere  accommodation  of 
the  vendee,  and  without  any  agreed  right  of  retainer  by  the 
vendor,  it  would  have  made  any  difference  in  point  of  law. 
My  judgment  accordingly  is,  that  the  delivery  here  was 
complete,  and  the  property  absolutely  vested  in  the  vendee. 

The  other  point,  as  to  the  lien  and  right  of  stoppage 
in  tranntUj  may  be  disposed  of  in  a  few  words.  The  very 
contract  itself  repels  the  notion  of  a  lien.  The  good  weres 
deliverable  immediately,  at  the  option  of  the  vendee.    The 

'  See  also  Hann  vs.  Bourne^  2  Cainee  R  38.— jlSen  vs.  SmitJi^  10  Moms. 
Jl.  308.— itemon  vs.  0»6om,  1  Pick.  R.  476. 
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payment  was  by  a  note  on  time.  Now,  giving  such  a  credit 
for  the  price,  under  such  circumstances,  is  decisive  against 
any  implied  right  of  retainer  or  lien  for  the  price.  How 
then  can  the  Court  assert  one,  when  it  is  inconsistent  with 
the  very  terms  of  the  bargain  f  Besides,  if  the  delivery  was 
complete,  there  is  necessarily  an  end  of  the  lien.  The  tran- 
sit would  be  ended,  and  the  right  of  stoppage  in  transituy 
once  gone,  could  not  be  reassumed. 

Judgment  must  therefore  be  entered  for  the  plaintiff. 

Judgment  accordinglif. 


The  Marianna  Flora,  De  Britto,  Claimant. 

Case  of  capture  or  mutual  combat  by  mistake. 

Where  a  capture  is  lawful,  the  subsequent  briDging  in  of  the  captured  Teasel  is  nota 
cause  for  giving  damages. 

X  HIS  was  an  appeal  from  a  decree  of  the  District  Court  on 
the  libel  of  the  Portuguese  ship  Marianna  Flora^  by  Robert 
F,  >  ocktoiiy  commander  of  the  United  States  ship  of  war  the 
Alligator^  in  behalf  of  himself  and  his  officers  and  crew ; 
Philip  Maretty  the  Portuguese  vice  consul,  and  Vertura  Ana- 
clcto  De  Britto,  being  claimants  and  respondents  in  behalf 
of  the  owners  of  the  Marianna  Flora  and  cargo.  The  prin- 
cipal facts  in  the  case  were  these  :  On  the  morning  of  the 
5th  day  of  November,  1821,  the  United  States  schooner  AUi- 
gatory  whilst  on  a  cruise  to  the  coast  of  Africa,  conunanded 
by  Lieut.  Stockton^  fell  in  with  a  large  vessel,  apparently  in 
distress,  and  which,  when  first  perceived,  was  judged  to  be 
about  nine  miles  from  the  Alligator;  she  was  supposed,  by 
the  officers  on  board  of  the  Alligator,  to  be  in  distress,  from 
the  circumstance  of  her  lying  to  shortly  after  she  was  first 
perceived,  and  from  her  having  apparently  a  flag  hoisted 
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half  mast  high.  Lieut.  Stockton  made  inquiries  of  the 
Purser  of  his  vessel  as  to  the  quantity  of  provisions  on  board, 
and  said  he  would  move  towards  her  and  see  what  she  want- 
ed, and  the  course  of  the  Alligator  was  accordingly  changed 
to  the  direction  of  the  strange  sail.  When  the  Alligator 
had  arrived  within  gun  shot  of  the  latt^f ,  a  gun  was  fired 
from  the  latter,  the  shot  of  which  fell  at  a  considerable  dis- 
tance  forward  of  the  AUigator^s  bow.  American  colors,  an 
ensign  and  pendant,  were  immediately  hoisted  on  board  of 
the  AUigator.  Another  gun  was  very  soon  fired  from  the 
strange  sail  loaded  with  round  and  grape  shot,  upon  which 
Lieut.  Stockton  directed  the  bow  gun  of  the  Alligator  to  be 
fired  as  soon  as  it  could  be  brought  to  bear,  which  was 
done ;  immediately  after,  another  gun  was  fired  from  the 
strange  sail  and  was  returned  by  one  or  two  of  the  cannon- 
ades of  the  AUigator  J  which  fell  short  of  the  other  vessel. 
No  more  guns  were  fired  firom  the  AUigator  until  she  got 
within  musket  shot  of  the  other  vessel,  when  Lieut.  Stockton 
hailed  her,  which  was  only  answered  by  another  gun.  Lieut. 
Stockton  then  ordered  a  broad  side  to  be  fired,  which  was 
done,  after  which  he  got  upon  the  arms-chest  where  his 
person  and  uniform  could  be  seen,  and  waived  his  hat  and 
trumpet  to  prevent  further  hostilities,  when  two  more  guns 
were  fired  by  the  other  vessel.  A'fter  these  were  returned 
by  several  from  the  AUigator,  the  Portuguese  flag  was  seen  to 
be  hoisted  by  the  other  vessel,  upon  which  Lieut.  Stockton 
ordered  the  firing  to  cease,  and  again  hailed,  and  called 
upon  the  other  vessel  to  send  its  boat  on  boad  the  AUigator. 
He  was  answered  by  another  gun,  but  before  this  could  be 
returned  by  the  AUigator,  Lieut.  Stockton  had  an  opportunity 
of  hailing  several  times  more,  and  a  boat  came  on  board  the 
Alligator  with*  the  mate  of  the  other  vessel  and  her  papers 
and  log-book.  A  boat  was  then  despatched  from  the  AUi- 
gator  for  the  Captain,  who  was  brought  on  board.  In  answer 
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to  inquiries  onade  of  him  by  Lieut.  SiockUmj  why  he  fired  on 
the  AUigator^  bearing  the  flag  of  the  United  Staies^  he  re* 
plied  in  Portuguese^  that  he  took  her  for  a  pirate,  and  his 
suspicions  were  strengthened  because  she  did  not  affirm  her 
flag ;  and  he  appealed  to  his  papers  to  show  that  his  vessel 
was  a  Portuguese  merchantman.  Lieut.  Stockton  replied, 
that  he  did  not  understand  the  papers,  but  should  send  him 
to  the  United  States  for  examination.  Capt.  De  Britto,  the 
Portuguese  master,  protested  against  such  a  measure,  and 
told  Lieut.  Stockton  that  he  should  consider  him  answerable 
for  damages.  All  on  board  the  Marianna  Flora  were  put 
in  irons,  except  the  captain  and  two  boys.  Provisions  were 
put  on  board  her  from  the  Alligator.  Lieut.  Abboty  of  the 
Alligator^  was  appointed  to  take  charge  of  her  and  conduct 
her  to  the  United  States,  and  on  the  7th  day  of  November 
she  left  the  AlUgator  and  proceeded  on  her  way  to  the 
United  States,  according  to  orders  from  Lieut.  Stockton. 

It  was  satisfactorily  proved  by  the  evidence  in  the  case, 
that  the  Marianna  Flora  was  a  Portuguese  merchant  ship, 
and  was  on  her  way  from  Bahia  to  Lisbon  at  the  time  of  the 
capture. 

The  case  was  argued  by  Blake  and  Webster  for  the  libel- 
lants,  and  Knapp  and  Presfiott  for  the  claimants. 

Storv  J.  This  is  a  most  distressing  and  calamitous  case, 
in  which  a  serious  loss  must  be  borne  by  one  of  two  inno- 
cent parties.  The  facts  and  the  general  principles  applica- 
ble to  them  have  been  discussed  with  so  much  fulness,  ac- 
curacy, and  ability,  in  the  opinion  of  the  learned  Judge  of 
the  District  Court  accompanying  the  record,  that  it  is  wholly 
unnecessary  for  me  to  go  at  large  into  the  examination. 
In  general  I  may  say,  that  I  concur  in  his  views  of  the  facts, 
and  the  only  questions  that  occur  for  decision  heie,  are  ques- 
tions of  law  lying  in  a  very  narrow  compass. 
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The  fifst  question  is,  whether  the  capture  was  justifiable  ; 
and  if  so,  then  the  next  and  most  important  is,  whether  there 
was  good  cause  for  sending  the  vessel  in  for  judicial  inquiry 
and  examination. 

In  a  time  of  peace  it  is  admitted,  that  the  public  ships  of 
war  of  one  nation  have  no  right  to  search  the  ships  of  other 
nations  upon  the  ocean.  Every  ship  sails  there  with  the 
unquestionable  right  of  pursuing  its  own  lawfiil  business 
without  interruption ;  but  whatever  that  business  may  be,  it  is 
bound  to  pursue  it  in  such  a  manner  as  not  to  violate  the 
rights  of  others.  This  results  from  the  necessary  equality  of 
nations  upon  the  ocean  in  time  of  peace.  The  general 
maxim  in  such  cases  is,  tie  utero  tuo^  ut  nan  alienum  htdas. 
In  respect  either  to  merchant  ships  or  ships  of  war  I  do  not 
know  that  there  is  any  thing  reprehensible  in  approaching 
each  other  at  sea.  Each  has  an  equal  right  to  the  use  of 
the  ocean,  and  neither  has  any  right  to  assert  that  the  ocean 
within  a  certain  distance,  not  essential  for  its  own  move- 
ments, is  exclusively  its  own.  In  respect  to  ships  of  war 
which  sail  as  in  the  present  case  under  the  authority  of  their 
governments,  to  arrest  pirates  and  slave-dealers,  the  latter 
being  in  truth  the  worst  and  most  detestable  of  pirates,  there 
is  no  reason  why  they  may  not  approach  any  vessels  descried 
at  sea,  for  the  purpose  of  ascertaining  their  real  character ; 
and  it  is  no  just  cause  of  offence,  even  if  all  nations  had  not 
a  common  interest  in  such  humane  and  laudable  enterprises, 
that  they  make  an  approach,  unless  the  conduct  of  such  ships 
of  war  betray  a  design  to  insult  or  injure  those  they  ap- 
proached, or  to  impede  them  in  their  lawful  commerce. 
And  merchant  ships  certainly  may  in  like  manner  innocently 
approach  each  other,  either  for  the  purpose  of  information  or 
to  relieve  their  own  distress,  or  to  ascertain  the  probable 
character  of  strangers ;  and  there  is  no  breach  of  the  custom- 
ary observances  or  of  the  strict  law  of  nations  in  such  con- 
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duct.  On  the  other  hand  it  is  as  clear,  that  no  vessel 
is,  under  such  circumstances,  bound  to  lay  by,  and  wait  the 
approach  of  other  ships;  she  is  at  liberty  to  pursue  her  voyage 
in  her  own  way,  and  to  use  all  necessary  precautions  to  avoid 
any  suspected  attack  or  sinister  enterprise.  Each  party  is, 
in  short,  left  free  to  act  according  to  his  own  reasonable  dis- 
cretion, taking  care  not  to  violate  the  rights  of  the  other ; 
and  if  any  mischief  is  sustained  by  either  party  from  acci- 
dent or  mistake  and  without  any  fault  or  negligence  of  the 
other,  it  is  a  common  evil,  to  be  borne  by  the  unfortunate 
sufferer  without  redress.  It  is,  in  the  phraseology  of  the 
common  law,  damnum  absque  injuria^  a  damage  without  a 

wrong. 

If,  therefore,  two  armed  ships  should  happen  to  meet 
upon  the  ocean  and  approach  each  other,  and  finally  com- 
mence a  combat  upon  mutual  mistake  and  without  any 
hostile  intent  or  any  wsmt  of  reasonable  care,  no  wrong  is 
done  by  either,  for  which  the  other  can  justly  claim  a  recom- 
pense, whatever  may  be  the  extent  of  the  calamity  inflicted. 
But  if  the  attack  be  wanton  or  from  gross  negligence,  the 
party  who  is  in  fault  is  bound  to  make  the  most  ample  re- 
muneration. Such  are  the  principles  deducible  from  the 
maxims  of  general  justice,  independently  of  those  derived 
from  the  laws  that  regulate  maritime  warfare. 

Without  doubt,  pirates  may  be  lawfully  captured  on  the 
ocean  by  the  ships  of  any  nation,  private  or  public ;  for  they 
are  the  common  enemies  of  all  mankind,  and  as  such,  they 
are  liable  to  the  laws  of  war.  And  any  piratical  aggres- 
sion or  attack  by  an  armed  vessel  belonging  to  any  nation, 
or  sailing  under  the  protection  of  its  regular  flag  subjects 
the  offending  vessel  to  the  penalty  of  confiscation,  in  the 
same  manner  as  if  they  are  common  pirates  ;^  nor  do  I  con- 
ceive that  it  is  indispensable  to  constitute  piracy,  that  there 

1  S€€Actof3Marck,lS19,ch.76, 
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Bhould  be  an  intent  of  private  gain,  for  if  a  piratical  burn- 
ing or  sinking  of  a  ship  or  marder  of  her  crew  should  take 
place  by  freebooters  on  the  s^a,  it  would  be  as  genuine 
piracy  as  if  the  primary  object  were  immediate  plunder. 
The  act  would  exhibit  a  piratical  and  felonious  intent,  an 
intent  to  despoil  the  owner  of  his  property,  and  to  accom- 
plish it  by  the  murder  of  the  crew.  The  murder  would  be 
adminicular  to  the  robbery. 

But  every  hostile  attack  of  one  armed  vessel  upon  any 
other  in  time  of  peace  is  not  necessarily  piratical.  It  may 
be  by  mistake  or  in  necessary  self-defence,  or  to  repel  a 
supposed  meditated  'attack  by  pirates.  It  may  be  justifia- 
ble or  excusable,  and  then  there  is  no  blame,  or  it  may  be 
under  circumstances  of  manifest  default,  and  then  it  carries 
with  it  responsibility  in  damages.  If,  however,  an  attack 
be  not  piratical,  but  is  yet  wanton  and  unprovoked,  arising 
from  gross  fraud  or  revenge,  or  abuse  of  power,  it  is  a  wag- 
ing of  private  unauthorized  war,  and  subjects  the  vessel  if 
captured  to  the  penalty  of  confiscation.  For  that  penalty  is 
ordinarily  denounced  against  property  taken  in  '  delicto^ 
where  the  act  is  an  offence  against  the  law  of  nations. 

Such,  I  conceive,  are  the  principles  which  are  applicable 
to  cases  of  this  nature,  springing  from  the  general  rights  of 
nations  upon  the  sea,  and  the  duties  resulting  from  their 
independence  and  amity. 

In  the  present  case,  it  appears  to  me  that  the  contest 
arose  from  mutual  mistake  and  misapprehension.  There  is 
no  pretence  to  say  that  the  AUigator  approached  the  Jlfart- 
anna  Flora  with  any  hostile  intention ;  she  was  induced  to 
do  so  in  the  first  instance  by  signals  and  manoeuvres,  which 
were  mistaken  for  indications  of  distress ;  and  when  the 
attack  was  commenced  upon  her,  she  had  strong  reasons  to 
suspect  the  real  character  of  the  Marianna  Flara^  and  at  all 
events  was  entitled  to  repel  a  hostile  attack  by  all  the  means 
in  her  power.    The  approach,  even  without  these  circuab- 
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stances,  was  justifiable.  It  was  in  the  performance  of  pub- 
lic duties  confided  to  the  commander  by  his  government, 
and  he  might  well  wish  to  ascertain,  as  far  as  he  might  with* 
out  violating  the  rights  of  other  nations,  whether  the  ships, 
met  with  in  the  course  of  his  voyage,  were  engaged  in  law- 
ful commerce,  or  in  common  piracy,  or  in  the  slave  trade. 
If  he  did  nothing  more  than  approach,  without  indicating  an 
intention  to  board  or  to  attack  the  Marianna  Flora^  no  law 
is  to  be  found  within  my  knowledge  which  imputes  it  to 
him  as  a  fault  or  violation  of  duty,  and  I  am  as  far  from  im- 
puting any  fault  to  the  Marianna  Flora.  In  the  circum- 
stances in  which  he  was  placed,  her  commander  probably 
did  suspect  the  Alligator  to  be  a  piratical  cruiser,  and 
whether  he  lay  to  or  shortened  sail  before  or  after  this  sup- 
posed discovery,  is  immaterial,  for  he  had  an  unquestionable 
right  to  prepare  for  his  defence  as  soon  as  be  thought  that 
the  danger  was  real.  The  first  act  of  aggression  was  cer- 
tainly on  the  side  of  the  Marianna  Flora.  She  had  no  right 
to  prevent  by  force  the  approach  of  the  Alligator  if  the  lat- 
ter was  a  lawful  cruiser  in  amity.  But  the  real  character  of 
the  cruiser  could  not  be  known,  and  the  firing  upon  her, 
while  at  a  great  distance,  if  it  were  wrong,  was  levitsiima 
culpaj  and  may  fairly  be  construed  as  an  indication  of  de- 
fensive resistance.  It  might  justly  inflame  suspicion  on  the 
other  side,  but  it  was  not  decisive  of  meditated  hostility* 
any  more  than  of  mistake,  resulting  from  fear  of  pirates. 
Under  these  circumstances  I  agree  entirely  with  the  District 
Judge  in  the  conclusion,  that  the  capture  by  the  Alligator 
was  lawful ;  and  that  her  commander  was  in  no  fault  for  re- 
sisting an  attack  made  upon  him  under  no  just  provocation. 
If,  indeed,  there  was  any  blame,  it  was  in  the  first  attack  by 
the  Marianna  Flora ;  because  she  had  no  right  to  apply 
force,  unless  in  self-defence,  and  where  the  circumstances 
admitted  of  no  reasonable  doubl  of  a  hostile  or  piratical 
attack. 
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If  the  capture  was  lawftil,  the  next  cpiestHMi  is,  whether 
Lieat.  Stpekton  was  justified  in  sending  in  the  Marianna 
Flora  (of  adjudication.  It  was  argued  that  there  was  no 
probable  canse  for  sending  her  in,  and  if  there  was,  that 
probable  cause  foms  no  justification  except  in  cases  of  the 
exercise  of  belligerent  rights  on  the  ocean.  In  other  cases 
of  marine  seizures,  it  is  said  the  party  can  only  justify  him* 
self  by  the  event  of  condemnation.  I  am  not  aware  that 
any  such  doctrine  has  been  judicially  settled.  The  cases  of 
Murray  vs.  The  Charwiing  BeUy^  LUde  vs.  Barremt^  and 
Maley  vs.  Shattviiy*  which  have  been  relied  on  at  the  bar, 
establish  no  such  doctrine ;  for  in  each  of  these  cases  the 
court  came  to  the  ccmclnsion,  that  there  was  no  probable 
cause  of  capture.  As  far  indeed  as  they  go,  they  lead  in 
the  opposite  direction,  for  the  seizures  in  those  cases  were 
made  under  our  non-intercourse  acts  against  Franccj^  so  far 
from  the  court  having  undertaken  to  decide,  that  probable 
cause  would  not  have  justified  the  capture,  they  proceed 
upon  the  tacit  assumption  that  it  would,  and  limit  their  in- 
quiry to  the  simple  foct ;  and  in  the  case  of  the  St.  houiif 
where  the  seizure  of  a  French  ship  in  time  of  peace  for  traf. 
fie  in  the  slave  trade  was  held  a  marine  trespass.  Sir  WUr 
Uam  Scott  expressly  overruled  the  claim  for  damages  upon 
the  ground,  that  the  question  was  of  the  first  impression. 
The  court,  therefore,  in  the  present  state  of  judicial  opin- 
ions on  this  subject,  is  not  called  upon  to  admit,  that  proba- 
ble cause  would  be  no  justification. 

It  is  the  less  necessary  in  this  case  to  sift  that  doctrine, 
because  here  there  was  not  only  probable  cause,  but  justi- 
fiable cause  of  capture.  The  AUigator  had  a  perfect  right  to 
resist  the  attack  and  to  subdue  a  vessel  acting  as  an  enemy. 
And  if  this  be  so,  where  is  the  case  which  decides  that  a  jus- 

«  2  Cranch,  64.  3    2  Cranch,  170.  <  3  Cranch,  456. 

»  i^d  ^  27 /V&.  1800,  c^  10.  w9d  o/ 9  iiV6. 1799,  e^  lOa  AdX^ 
JWae,  I796»  dL  70.  •    2  Z»oi£ioa,  aiO-4MM. 
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tifiabie  capture  becomes  tortious  by  sending  in  the  vessel 
for  adjudication  ?  If  in  the  combat  any  persons  bad  been 
killed  on  board  of  the  AUigaior^  it  would  have  been  a  mat- 
ter of  absolute  duty  to  have  sent  in  the  vessel  for  the  delib- 
erate consideration  of  the  government,  in  what  manner  to 
deal  with  the  parties  to  the  aggression.  If  any  persons  had 
been  killed  on  board  of  the  Marianna  Flora^  it  would  have 
]l>e.eji  an  act  of  great  prudence  to  have  sent  her  in,  that  the 
government  might  have  had  an  opportunity  in  their  own 
courts  to  have  ascertained  the  fact  and  the  truth  of  the  vin- 
dication from  the  very  parties  in  interest,  flagrante  facto^ 
It  was  not  even  denied  in  the  argument,  that  cases  of  this 
sort  might  have  authorized  the  act,  and  they  differ  not  in 
nature  but  in  degree  only  from  that  before  the  court.  I  do 
not  say,  that  under  all  the  circumstances  it  might  not  have 
been  fit  for  Lieut.  Stockton  to  have  dismissed  the  Marianna 
Flora  without  further  inquiry.  Judging  from  the  lights  now 
before  the  Court,  that  would  certainly  be  my  own  opinion, 
because  there  were  strong  reasons  to  believe,  that  the 
attack  was  not  hostile.  But  we  are  to  consider  that  this  is 
not  the  case  of  a  private  ship  of  war.  Lieut.  Stockton  held  the 
commission  of  the  government,  and  his  vessel  bore  the  nation- 
al flag.  The  attack  was  an  indignity  to  that  flag.  It  was  a 
trespass  upon  the  sovereignty  of  the  nation,  unintentional 
indeed,  as  the  Court  now  believes,  but  still  it  was  a  trespass. 
If  the  government  should  choose  to  seek  any  redress,  it 
could  be  had  against  the  vessel  in  our  own  ports  only.  If 
it  should  choose  deliberately  to  investigate  the  circumstan- 
ces, it  had  a  perfect  right  to  institute  a  judicial  inquiry. 
Lieut.  Stockton  might  therefore  have  justly  thought,  that  in 
a  case  confessedly  new  in  its  character,  he  was  not  bound  to 
take  upon  himself  the  responsibility  of  a  final  decision ; 
that  it  was  more  compatible  with  his  own  honour  and  with 
that  of  the  nation,  as  well  as  with  the  rights  of  the  other 
party,  to  submit  the  whole  to  the  judgment  of  a  legal  tri- 
bunal.   If  he  thought,  and  that  certainly  appears  to  have 
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been  his  impressioo,  that  the  attack  was  wanton  and  pirat- 
ical, the  duty  of  sending  in  became  almost  peremptory. 
Certainly  if  there  had  been  no  probable  cause  of  capture, 
this  would  not  have  justified  him,  but  as  the  capture  was 
justifiable,  it  takes  oflf  all  pretence  that  his  conduct  was  ma- 
licious or  oppressiTe.  Lieut.  Stockton  might  have  released 
the  vessel ;  but  the  question  upon  which  damages  depends  is, 
whether  he  was  bound  so  to  do. 

In  a  case  of  such  novelty  and  responsibility  I  cannot  say 
that  he  was  bound  so  to  do,  or  that  his  mistake  in  not  doing 
it  binds  him  to  damages.  I  adopt  in  this  respect  the  doc- 
trine of  Sir  William  Scott  in  the  St.  Louis.  The  question 
here,  as  there,  is  prima  impresnonis ;  the  case  here,  as  there, 
is  the  first  of  its  kind.  The  nature  of  the  attack  could  not 
be  absolutely  ascertained,  in  a  manner  free  from  doubt  on 
the  ocean,  and  the  law  arising  out  of  it  was  certainly  of  no 
easy  interpretation.  If  there  be  any  case  in  which  the  ad- 
miralty has  given  damages  for  sending  in  a  vessel  for  adju- 
dication, where  the  capture  was  justifiable,  it  has  escaped 
my  notice.'  I  do  find  that  damages  have  been  sometimes 
refused  even  where  the  capture  was  a  marine  tort.  I  am 
not  for  making  the  hard  duty  of  a  public  oflicer  in  the  ex- 
ercise of  his  discretion  (compelled  as  he  often  is  to  decide 
suddenly  upon  emergencies)  more  hard  by  inflicting  damag- 
es, unless  the  law  has  imposed  upon  me  that  duty.  In 
this  case  I  cannot  come  to  the  conclusion  that  such  is  my 
duty  ;  and  therefore  with  the  greatest  respect  for  the  opin- 
ion of  the  learned  Judge  of  the  District  Court,  I  feel  myself 
compelled  to  reserve  his  decree  as  to  damages,  which,  I 
understand,  is  the  only  part  of  his  decree  appealed  from, 
restitution  having  been  acquiesced  in  after  the  first  decree. 
Under  all  the  circumstances  each  party  ought  to  bear  his 
own  costs. 

I  am  not  sorry  that  the  amount  in  controversy  will  enable 
the  highest  tribunal  to  revise  the  present  decision,  and  to 
correct  any  errors  into  which  I  may  have  fallen. 
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An  executor,  as  such,  has  a  right  to  enter  goods  belonging  to  bis  testator  at  the  caa- 
tom-hoase ;  and,  as  executor,  to  give  bonds  for  the  duties.  Such  bonds  bind  the 
estate  of  the  testator. 

If  the  executor  become  insolvent,  the  UniUd  StaUs  may,  in  equity,  claim  payment 
of  the  debt  due  for  duties,  from  the  sureties  upon  the  probate  bond  of  the  executor, 
where  the  executor  fias  wasted  the  assets,  and  axe  not  obliged  to  reeoit  As  pay- 
ment to  the  surety  on  the  custom-honse  bond  in  the  first  instance. 

X  HIS  was  a  bill  in  equity,  brought  by  the  United  States 
against  Daniel  T.  Abom^  the  sole  acting  executor  of  Samuel 
Morn  deceased,  against  the  sureties  of  the  same  executor 
on  his  probate  bond,  against  the  heirs  and  devisees  of  the 
testator,  and  against  Edward  Carringto%  to  whom  Daniel  T. 
Aborn  had  assigned  and  conveyed  all  his  estate.  The  bill 
charged  that  Daniel  T,  Aborn  was  insolvent,  and  had  wasted 
the  personal  estate  of  the  testator.  That  at  the  decease  of 
the  testator  he  was  the  owner  of  certain  merchandise  on 
board  of  the  ship  Midatj  which  afterwards  arrived  at  Salenif 
in  Massachusetts^  and  was  there  regularly  entered  at  the 
custom-house  by  Daniel  T.  Aborn,  as  executor,  who  gave 
bonds  for  the  payment  of  the  duties  thereon,  as  ^executory 
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one  of  which  bonds  remained  unpaid.  The  object  of  the 
bill  was  to  obtain  payment  of  this  bond  (viz.  $580,)  from 
some,  or  all  of  the  parties  to  the  bill,  according  to  the  order 
in  which  they  might  be  liable  by  law.  The  defendants  put 
in  various  answers,  according  to  their  respective  rights,  deny- 
ing  the  equity  of  the  United  States  against  them,  and  alleg- 
ing that  Samuel  Ropesj  the  surety  upon  the  custom-house 
bond,  was  still  alive  and  solvent,  and  that  the  remedy  of  the 
United  States^  if  the  bond  remained  unpaid,  was  against  him. 
The  answer  of  Edward  Carringion  admitted  the  conveyance 
to  him;  but  asserted  that  he  was  a  bona  Jide  purchaser  / 
for  a  valuable  consideration  without  notice.  It  is  unneces- 
sary to  give  the  substance  of  the  answers  at  laige,  as  the 
opinion  of  the  Court  did  not  go  into  their  particular  merits. 
The  cause  came  on  to  be  heard  upon  the  whole  evidence, 
the  general  replication  having  been  filed,  and  was  argued 
by  Pitman,  District  Attorney  for  the  United  States^  by  Crapo 
for  one  of  the  devisees,  and  by  Searle  and  Brigham  for  the 
other  defendants.  The  opinion  of  the  Court  was  afterwards 
delivered  in  substance  as  follows : 

Sto&t  J.  There  are  very  few  facts  in  controversy  in  this 
case,  and  upon  these  I  shall  have  occasion  to  comment,  as  I 
proceed  in  the  consideration  of  the  merits  of  the  suit.  The 
testator  was  the  owner  of  certain  goods  on  board  of  the 
Midoij  which,  mfter  his  death,  arrived  at  Salem,  and  were 
there  regularly  entered  at  the  custom-house  by  Daniel  T. 
Aboruj  as  executor,  and  bonds  were  duly  given  by  him,  as 
executor,  with  Samud  R4>pes,  as  surety,  (who  is  admitted  to 
be  solvent,)  for  the  full  amount  of  the  duties.  Two  of  these 
bonds  have  only  been  paid.  The  third  has  never  been  paid. 
But  the  same,  after  it  became  due,  was  sent  to  the  District 
Attorney  o(  Maaadtuietti  for  suit,  who,  on  application  of  the 
council  and  friends  of  the  surety,  asserting  that  Ropes  was 
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but  a  surety,  and  the  estate  of  the  testator  was  abundantly 
sufficient  to  pay  the  debt,  consented  to  postpone  the  suit, 
and  institute  proceedings  in  Rhode  Island  against  the  execu- 
tor of  the  testator,  and  other  proper  parties,  to  procure  pay- 
ment of  the  bond  out  of  the  assets,  upon  a  special  deposit 
being  made  in  the  Branch  Bank  of  the  United  States  to  the 
full  amount  of  the  sum  due  on  the  bond,  as  collateral  secu- 
rity for  the  payment,  if  it  should  not  be  otherwise  discharg- 
ed. The  special  deposit  was  made  and  the  present  suit  was 
accordingly  brought. 

In  this  transaction  there  is  certainly  nothing  which  con- 
stitutes in  law  or  equity  a  discharge  of  the  bond.  It  was  on 
the  part  of  the  District  Attorney  a  very  proper  exercise  of 
discretion,  and  there  is  certainly  much  equity  in  not  insist- 
ing upon  payment  from  a  surety,  when  the  principal  is  able 
to  pay,  and  the  United  States  is  secure  against  any  ultimate 
loss.  Nor  is  there  any  hardship  on  the  other  side  ;  for  the 
collection  act  of  1799,  ch.  128,  has,  in  cases  of  insolvency, 
given  to  a  surety  on  custom-house  bonds  the  same  rights  of 
priority  and  advantage,  which  the  government  itself  possess- 
es.^ Courts  of  equity  are  in  the  constant  habit  of  adminis- 
tering relief  in  favour  of  sureties  wherever  they  can  f  and 
certainly  will  not  compel  a  creditor  against  his  will  to  resort 
in  the  first  instance  to  the  surety,  when  he  can  enforce  pay- 
ment from  the  principal  and  those  claiming  under  him.  7  here 
is  a  great  difference  between  interfering  to  aid  a  surety 
against  the  creditor,  and  interfering  to  prevent  the  creditor 
from  bis  choice  to  aid  the  surety.  The  answers  then,  so  hr 
as  they  proceed  upon  the  existing  liability  of  Ropes^  as 
surety,  afford  no  defence  to  the  suit,  for  he  is  not  compella- 
ble to  resort  to  such  party.    The  special  deposit  is  in  no 

1  CoUedion  Ad  o/1799,  ch.  128,  §  65. 

S  Stt  Parsons  vs.  Briddock,  2  Vem.  608.-^  ff right  vs.  JIforiey,  11  Ves. 
12, 22.— jKiftfvs.  Baldtmny  2  Johns.  Ch.  R.  554,  S.  C.  17  Johns.  R.  384. 
-^Buttfts  Y8.  ffardj  4  Johns.  Ch.  R.  123. 
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just  sense  a  payment  of  the  bond.    It  is  expressly  proved  to 
have  been  given  as  collateral  security. 

The  next  consideration  is,  whether  this  is  a  mere  personal 
obligation,  binding  the  executor  in  his  individual  capacity  on- 
ly, or  a  security  binding  the  estate,  and  to  be  discharged  out 
of  the  assets  of  his  testator.  It  appears  to  me  that  the  debt  is 
a  debt  due  ultimately  from  the  estate.  No  person  but  the 
owner  or  consignee,  his  agent,  or  factor,  is  permitted  by  law 
to  enter  goods  and  give  bonds  for  the  duties.  The  duties 
accrued  upon  the  importation,  and  are  a  charge  upon  the 
goods.  The  goods  constituted  a  part  of  the  testator's  estate. 
The  executor  entered  them  as  his  legal  representative ;  and 
in  no  other  capacity  had  he  the  slightest  right  to  intermed- 
dle with  them.  But  it  is  suggested  that  there  is  no  clause 
in  the  collection  act  which  authorizes  the  entry  by  an  execu- 
tor, as  such.  In  terms  this  may  be  true ;  but  not  in  intend- 
ment of  law.  The  executor,  as  qualified  owner,  in  his  capa- 
city <^  executor,  is  entitled  to  enter  the  goods,  and  give  the 
bonds.  If  he  pays  the  duties,  they  are  a  charge  upon  the 
estate.  If  he  gives  bonds  he  may  thereby  render  himself 
personally  liable ;  but  he  does  not  necessarily  exonerate  the 
estate.  Suppose  the  surety  in  this  case  had  paid  the  debt, 
could  he  be  obliged  to  look  to  the  insolvent  executor,  and 
might  he  not  recover  the  money  from  the  testator's  estate  ? 
The  debt  is  not  payable  by  the  executor  on  his  own  account, 
but  as  a  debt  due  from  the  estate ;  and  if  paid  by  the  surety 
il  would  be  a  payment  for  the  principal  in  his  capacity  as 
executor.  Whoever  in  the  first  instance  may  pay  the  debt, 
it  is  ultimately  chargeable  to  the  estate,  for  that  secures  the 
whole  benefit ;  and  a  court  of  equity  will  make  that  party 
directly  liable  who  must  ultimately  pay.^  This  applies 
a  fortiori  where  the  immediate  party  is  insolvent.    If  it  were 

1  Riddle  vs.  MandmUe,  5  Cranek,  322. 
VOL.  IV.  IT 
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necessary  to  go  farther,  I  might  rely  on  the  more  general 
grounds,  that  bonds  for  duties  do  not  create  or  constitute  the 
debt.  They  are  collateral  security  for  the  payment  of  du- 
ties. The  debt  is  due  to  the  government  upon  the  importa- 
tion ;  and  if  no  bond  is  taken,  it  is  not  thereby  gone  ;  but 
may  be  enforced  against  the  importer  or  consignee.  This 
was  so  settled,  as  far  as  the  opinion  of  this  court  can  settle 
it,  in  the  case  of  United  States  vs.  Lyman^  (1  Mason  R,  482) ; 
and  I  have  not  seen  any  reason  to  change  that  opinion. 
The  right,  therefore,  of  the  United  States  to  proceed  against 
the  estate  of  the  testator  for  the  duties,  which  is  a  debt  pri- 
marily due  from  the  estate,  is  in  my  judgment  entirely  clear. 
I  meddle  not  with  the  question,  how  far  that  right  may  be 
controlled  by  other  intervening  equities  of  third  persons, 
where  bonds  have  been  taken  as  security.  That  would  em- 
brace very  extensive  considerations. 

For  the  same  reason  I  pass  over  the  questions,  how  far 
devisees,  legatees,  and  heirs,  taking  the  real  estate  (which 
in  this  state  is  assets  for  payment  of  debts,)  ought  in  a  Court 
of  Equity  to  be  held  liable  to  pay  debts  like  the  present, 
upon  a  deficiency  of  assets,  occasioned  by  the  waste  or  mis- 
management of  the  executor;  and  how  far  an  assignee 
(such  as  Carrington  is  asserted  to  be  in  the  bill,)  bound  by 
an  undertaking  to  discharge  such  debts  upon  the  execution 
of  the  assignment,  may  be  made  liable  here  as  upon  a  trust. 
Neither  of  these  questions  are  necessary  for  the  decision  of 
this  suit.  The  former  could  only  arise  where  the  sureties  to 
the  Probate  bond  were  also  insolvent,  which  is  not  the  pre- 
sent case.  The  latter  does  not  arise  upon  the  facts,  for  no 
such  assignment  clothed  with  such  a  trust  is  established  in 
proof. 

It  is  very  clear  that  the  sureties  upon  the  Probate  bond 
are  liable  for  any  misapplication  of  the  personal  assets  by 
the  executor.    It  is  in  proof  that  more  personal  assets  were 
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received  than  were  sufficient  to  discharge  the  Bond  due  to 
the  United  Statesy  and  all  other  claims  having  priorities.  It 
was  waste  to  dis^charge  any  inferior  debts  before  discharging 
these  ;  and  the  payment  of  legacies  out  of  the  assets  before 
such  discharge  was  a  wrongful  administration.  But  the  ac- 
count rendered  in  1819,  shows  a  clear  balance  in  the  hands 
of  the  executor  of  more  than  $5000,  which  was  ordered  to 
be  distributed  according  to  law,  and  has  not  been  accounted 
for. 

For  the  deficit  of  the  personal  estate  to  pay  the  debt  so 
due  to  the  United  States^  the  sureties  upon  the  Probate  bond 
of  the  executor  are  ultimately  liable,  since  it  arises  from 
misapplication  of  the  assets.  If  the  devisees  or  legatees 
were  compellable  to  pay  it,  they  would  have  a  right  of  reim- 
bursement from  the  sureties.  Such  a  circuity  is  not  here 
to  be  insisted  on.  A  Court  of  Equity  will  decree  them  to 
pay  the  sum  directly,  which  they  in  the  end  are  responsible 
to  pay.  I  shall  accordingly  direct  a  decree  declaring  the 
debt,  in  this  case,  to  be  a  charge  on  the  estate  of  the  testa- 
tor ;  that  the  executor  has  wasted  the  assets  in  his  hands, 
and  by  reason  of  his  insolvency  is  now  unable  to  pay  the 
debt ;  and,  therefore,  that  the  defendants,  who  are  sureties 
upon  the  Probate  bond,  be  decreed  to  pay  it  with  interest 
from  the  time  the  bond  became  due  with  costs. 

As  to  all  the  other  parties,  the  bill  is  to  be  dismissed  with- 
out costs  to  either  party .^ 

1  &ee  Biddk  va.  MandeviUCf  5  Cranch.  32S. 
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Frederick  A.  Tract  et  al.  t*.  JosMtJA  B.  Wood. 

A  bailee  without  reward  is  guilty  of  gross  negligence  if  he  omits  that  reasooahlb 
care  of  property  committed  to  his  charge,  which  persons  in  the  like  situation  ex- 
ercise, or  which  the  bailee  is  accustomed  to  exer<  ise  in  like  cases. 

Gross  negligence  is  m  be  conMdtered  with  re&tettce  to  the  oatuie  of  the  goods  delir- 
ered  to  a  bailee  without  reward.  If  money  is  delivered,  it  is  to  be  kept  with 
more  care  than  common  property. 

Assumpsit  for  negligence  in  losing  764^  doubloons,  entrust- 
ed to  the  defendant  to  be  carried  fi'oiii  JSTew  Y&rk  to  Btntbn^ 
as  a  gratuitous  bailee.  The  gold  was  put  tip  io  twodigtiael 
bags,  one  within  the  other,  and  at  the  trial,  upon  the  general 
issue,  it  appeared  that  the  defendant,  who  was  a  Bonej  bro- 
ker, brought  them  on  board  of  the  steamboat  bound  fttxn 
New  York  to  Prowdence;  that  in  the  mormng  white  the 
steamboat  laj  at  New  York^  and  a  short  time  before  sailing, 
one  of  the  bags  was  discovered  to  be.  lost,  and  th^t  the  other 
bag  was  left  by  the  defendant  on  a  table  in  his  valise  in  the 
cabin,  for  a  few  teoments  only,  while  be  went  on  deck  to 
send  informatioh  of  the  supposed  loss  to  the  plratifi,  there 
being  then  a  large  number  of  passengers  om  board,  and  the 
loss  being  publi^sly  known  among  them.  Om  the  defendntitft 
return  the  second  bag  was  also  missings  add  after  every 
search  no  trace  of  the  mmner  of  the  loss  eo«iM  he  asc^rtain^ 
ed.  The  valise  containing  both  bags  was  brought  on  board 
by  the  defendant  on  the  preceding  evenings  and  put  by  bin 
in  a  birth  in  the  forward  cabin.  He  left  it  there  all  night, 
having  gone  in  the  evening  to  the  theatre,  and  on  his  return 
having  slept  in  the  middle  cabin.  The  defendant  had  his 
own  money  to  a  considerable  amount  in  the  same  valise. 
There  was  evidence  to  show  that  he  made  inquiries  on  board, 
if  the  valise  would  be  safe,  and  that  he  was  informed,  ttfat  if 
it  contained  articles  of  value,  it  had  better  be  put  into  the 
custody  of  the  captain's  clerk  in  the  bar,  under  lock  and 
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key.  There  were  many  other  circumstances  in  the  case. 
The  argoment  at  the  trial  turned  wholly  on  the  question  of 
gross  negligence,  and  all  the  fects  were  fully  commented  on 
by  coonseK  But  as  the  case  is  intended  only  to  present  the 
discussion  on  the  question  of  law,  it  is  not  thought  neces- 
sary to  recapitulate  them. 

Whipple  and  Rabbins  for  the  defendant  argued,  that  the 
suit  could  not  be  maintained,  unless  there  was  gross  negli- 
gence, and  that  the  evidence  in  this  case,  and  the  known 
habits  of  biokers  repelled  any  notion  of  gross  negligence. 
Thqr  cited  Esodm,  ch.  22,  t^.  7^  8  ;  Palej/'s  Moral  PhiL  126 1 
Jane$  en  BaU.  8,  9,  10,  21,  22,  46,  62,  119,  120,  C^g$  vs. 
Barnard^  Id^  Appendix^  Swiff  e  Dig.  387  /  Finucime  vs.  Srnalit 
I  Sip.  A*.  Rqf.  815;  Robinsan  vs.  Dutm&re,  2  Ba.  if  PuU, 
419 ;  Bmi9an  vs.  Dmavan^  4  Bam.  fy  Aid.  21. 

Seark  and  fVebster  for  the  plaintifl'  argued  e  cmUra;  that 
here  th^re  was  a  gross  negligence,  and  that  what  constituted 
such  negligence,  depended  in  a  great  measure  upon  the  na- 
ture of  the  thing  bailed.  That  the  contract  of  a  bailee^ 
without  rewlird  was  for  that  degree  of  diligence,  which  met»i 
ordinarily  prudent,  w6uld  give  to  such  property.  That  no 
legal  divtittclion  eiisted  between  bailees  with,  or  without 
rewahl,  in  respect  to  the  care  of  money.  That  a  carrier 
beyond  the  n^rice  volice  was  a  carrier  without  reward,  and 
yet  liaUe  for  mere  deviation  from  the  usual  course  of  the 
business^  They  cited,  Roioih  vs.  fViUnn,  1  Bam.  tf  Aid.  M ) 
BatB&^  vs.  DsfMvem^  4  Bam.  tf  Aid.  21 ;  Smiik  Vs.  H»fm^  3 
Moert  R.  20. 

BToisv  J.  After  summing  up  the  facts,  said,  I  agree  to 
the  law  as  hid  down  at  the  bar,  that  in  eases  of  bailees 
withouA  reward,  they  are  liable  only  for  gross  a^ligence. 
Such  are  depositaries,  or  persons  receiving  deposits  without 
reward  for  their  care ;  aod  mandataries,  or  persons  receiving 
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goods  to  carry  from  one  place  to  another  without  reward. 
The  latter  is  the  predicament  of  the  defendant.  He  under- 
took to  carry  the  gold  in  question  for  the  plaintiff,  gratui- 
tously, from  JSTew  York  to  Providence^  and  he  is  not  responsi- 
ble unless  he  has  been  guilty  of  gross  negligence.  Nothing 
in  this  case  arises  out  of  the  personal  character  of  the  de- 
fendant, as  broker.  He  is  not  shown  to  be  either  more  or 
less  negligent  than  brokers  generally  are ;  nor  if  he  was,  is 
that  fact  brought  home  to  the  knowledge  of  the  plaintiffs. 
They  confided  the  money  to  him  as  a  broker  of  ordinary 
diligence  and  care,  having  no  other  knowledge  of  him ;  and, 
therefore,  no  question  arises  as  to  what  would  have  been 
the  case,  if  the  plaintiffs  had  known  him  to  be  a  very  care- 
less or  a  very  attentive  man.^  The  language  of  the  books, 
as  to  what  constitutes  gross  negligence,  or  not,  is  sometimes 
loose  and  inaccurate  from  the  general  manner  in  which  pro- 
positions are  stated.  When  it  is  said,  that  gross  negligence 
is  equivalent  to  fraud,  it  is  not  meant,  that  it  cannot  exist 
without  fraud.  There  may  be  very  gross  negligence  in  cases 
where  there  is  no  pretence  that  the  party  has  been  guilty 
of  fraud ;  though  certainly  such  negligence  is  often  pre- 
sumptive of  fraud.  In  determining  what  is  gross  negligence, 
we  must  take  into  consideration  what  is  the  nature  of  the 
thing  bailed.  If  it  be  of  little  value,  less  care  is  required, 
than  if  it  be  of  great  value.  If  a  bag  of  apples  were  left  in 
a  street  for  a  short  time,  without  a  person  to  guard  it,  it 
would  certainly  not  be  more  than  ordinary  neglect.  But  if 
the  bag  were  of  jewels  or  gold,  such  conduct  would  be  gross 
negligence.  In  short,  care  and  diligence  are  to  be  propor- 
tional to  the  value  of  the  goods,  the  temptation  and  fiicility 
of  stealing  them,  and  the  danger  of  losing  them.  So  Sir 
William  Jonei  lays  down  the  law.    *<  Diamonds,  gold,  and 

1  Jmei'  BaiL  46. 
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'precious  trinkets,'^  says  he,  '^  ought  from  their  nature  to  be 
kept  with  peculiar  care,  under  lock  and  key;  it  would, 
therefore,  be  gross  negligence  in  a  depositary  to  leave  such 
deposit  in  an  open  antichannber ;  and  ordinary  neglect,  at 
least,  to  let  them  remain  on  the  table,  where  they  might 
possibly  tempt  his  servants."^  So  in  Smith  vs.  HamCj  (2 
Moore^s  R.  18,)  it  was  held  to  be  gross  negligence  in  the 
case  of  a  carrier,  under  the  usual  notice  of  not  being  respon- 
sible for  goods  above  £5  in  value,  to  send  goods  in  a  cart 
with  one  man,  when  two  were  usually  sent  to  see  to  the  de- 
livery of  them.  So  in  Booth  vs.  fVilsoUj  (1  Bam.  ^Ald.M)f 
it  was  held  gross  negligence  in  a  gratuitous  bailee  to  put  a 
horse  into  a  dangerous  pasture.  In  Baison  vs.  Donovan^  (4 
Bam.  Sf  Aid.  21,)  the  general  doctrine  was  admitted  in  the 
fullest  terms.  It  appears  to  me,  that  the  true  way  of  con- 
sidering cases  of  this  nature,  is,  to  consider  whether  the 
paity  has  omitted  that  care  which  bailees,  without  hire,  or 
mandataries  of  ordinary  prudence  usually  take  of  property 
of  this  nature.  If  he  has,  then  it  constitutes  a  case  of  gross 
negligence.  The  question  is  not  whether  he  has  omitted 
that  care,  which  very  prudent  persons  usually  take  of  their 
own  property,  for  the  omission  of  that  would  be  but  slight 
negligence;  nor  whether  he  has  omitted  that  care  which 
prudent  persons  ordinarily  take  of  their  own  property,  for 
that  would  be  but  ordinary  negligence.  But  whether  there 
be  a  want  of  that  care,  which  men  of  common  sense,  how- 
ever inattentive,  usually  take,  or  ought  to  be  presumed  to 
take  of  their  property,  for  that  is  gross  negligence.  The 
contract  of  bailees  without  reward  is  not  merely  for  good 
faith,  but  for  such  care  as  persons  of  common  prudence  in 
their  situation  usually  bestow  upon  such  property.  If  they 
omit  such  care,  it  is  gross  negligence. 

1  Jonta'  Baa.  38,  46,  62. 
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The  present  ig  a  case  of  a  mandatory  of  money.  Such 
property  is  by  all  persons,  negligent  as  well  as  prudent, 
guarded  with  much  greater  care,  than  common  property. 
The  defendant  is  a  broker,  accustomed  to  the  use  and  trans- 
portation of  money,  and  it  must  be  presumed  he  is  a  person 
of  ordinary  diligence.  He  kept  his  own  money  in  the  same 
valise  ;  and  took  no  better  care  of  it  than  of  the  plaintiflb. 
Still  if  the  jury  are  of  opinioo,  that  he  omitted  to  take  that 
Reasonable  care  of  the  gold  which  bailees  without  reward 
in  his  situation  usually  take,  or  which  he  himself  usually 
took  of  such  property,  under  such  circumstances,  he  hw 
been  guiUy  of  gross  negligence. 

Verdict  for  the  plainiijjiifar  $5700,  the  amonni  cfome  iag  of 
the  gold  ;  for  ike  drfendant  a$  to  the  other  bag. 


Franklin  vs.  Ward  &  Goodale  et  al. 

AiQdfl|nMBt4ebtor  is  not  li  ible  to  be  attached  as  a  garniihee  uader  tJbe  loniga  at- 
taobiaent  act  o{  Rhode  Island, 

X  HIS  suit  was  removed  from  the  State  Court  under  the  act  of 
Congress.  The  Garnishees  made  a  disclosure  in  substance, 
as  follows  : — At  September  Term,  1621,  of  the  Supreme 
Court  of  Rhode  Mand^  Ward  if  Oooddk  recovered  judgment 
against  them  for  $1378  87  damages,  and  $^1  59  costs  of 
suit.  Previous  to  the  issuing  of  the  execution  on  that  judg- 
ment, the  original  writ  in  the  present  case  was  served  on 
them.  Afterwards  execution  issued  on  the  judgment  return* 
able  to  the  next  term,  and  on  that  execution  they  paid 
$195  34  in  part  of  the  judgment ;  and  the  Supreme  Court 
ordered  execution  to  stay  for  the  residue  of  the  judgment  to 
abide  the  decision  of  the  Circuit  Court  in  this  suit.  The 
sum  of  $195  34  was  the  amount  of  the  counsellor's  and 
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attorney's  fees  in  the  original  action  of  Ward  fy  Goodale 
against  them.  That  previous  to  the  judgment  the  garnishees 
had  entered  into  arbitration  bonds  with  Ward  fy  Goodale  to 
refer  the  cause,  and  to  pay  in  a  certain.manner  stated  in  the 
bonds  the  sum  for  which  judgment  should  be  entered  upon 
the  award  of  the  referees. 

The  question  for  the  Court  was,  whether  the  garnishees 
were  entitled  to  be  discharged  upon  a  disclosure  which  de- 
pended on  this  point ;  whether  a  judgment  debt  was  attach- 
able under  the  foreign  attachment  act  of  Rhode  Island.  The 
case  was  argued  by  Thomas  Burgess  for  the  garnishees,  and 
by  THUinghast  for  the  plaintiff.  The  former  cited  Rhode  Island 
Lam,  Dig.  1798,  p.  208  ;  2  Mass.  ii.  91 ;  3  Mass.  R.  121 ; 
4  Mass.  R.  238  ;  7  Mass.  R.  152 ;  4  Burn.  ^  East,  313,  note. 
The  latter  cited  Pollard  vs.  Dvnght,  4  Cranch,  421. 

Stort  J.  By  the  foreign  attachment  act  of  Rhode  Isl- 
and, {Digest,  1798,  p.  208,  ^  4,)  if  the  garnishees  are  dis- 
charged upon  their  disclosure,  the  suit  is  to  be  dismissed 
against  the  principal,  as  well  as  against  the  garnishees. 
The^question  is,  whether  a  judgment  debt,  on  which  execu- 
tion may  presently  Issue,  is  liable  to  be  attached  on  a  foreign 
attachment.  My  opinion  is,  that  it  is  not.  The  cases  cited 
from  the  Massachusetts  Reports  are  directly  in  point  upon  the 
construction  of  an  act  of  that  State,  substantially  like  that  of 
Rhode  Island.  My  judgment  proceeds  not  upon  these  cases 
alone ;  but  upon  the  principles  which  they  contain,  which 
seem  to  me  founded  in  law  and  general  justice.' 

Suit  dismissed. 
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CIRCUIT  COURT  OF  THE  UNITED  STATES- 


Anmmrt  €(rciift 


RHODE  ISLAND,  JUNE  TERM,  1822,  AT  NEWPORT. 


(  Hon.  JOSEPH  STORY,  AssociRte  Justice  of  the  Sapreme  Court. 
BBFORE  ^  jj^^  DAVID  HOWELL,  District  Jadge. 


Amasa  Jackson  vs.  Robert  Robinson  et  ^. 

A  and  B  were  tenants  in  common  with  C  and  D  of  a  ship  in  certain  proportions,  and 
purchased  a  cargo,  by  an  agreement,  on  their  account  in  the  like  proportions  fi>r 
a  voyage,  and  consigned  the  same  to  tlie  master  for  sale  and  returns ;  it  was  tield, 
that  they  were  tenanto  in  oonmon  of  the  cargo  and  not  partners. 

2.  In  sBch  case  each  owner  is  to  be  considered  as  making  a  separate  consignment  of 
his  share,  although  the  instructions  to  the  master  are  joint;  and  the  master  lias  no 
authority  by  sach  consignment  of  the  outward  cargo  to  oonsign  Um  retnni  cargo  to 
C  and  D  only. 

3.  If  in  such  case  the  master  without  authority  consigns  the  whole  cargo  to  C  and  D, 
the  latter  have  no  lien  on  it  for  any  separate  and  diatinot  demands  agaunt  A  and 
B,  nor  against  any  firvi  in  which  A  and  B  are  partners  with  a  third  person,  nor 
can  C  and  D  set  off  such  debts  in  a  suit  brought  against  them  by  A  and  B,  or  by 
their  assignee,  in  equity  to  account  for  A  and  B's  share  of  the  property. 

In  general,  the  doctrine  of  set-off  is  the  same  in  equity  as  at  law. 
#0fut  debts  cannot  be  set-off  in  equity  any  more  than  at  law  against  separate  debts, 
unless  there  be  some  other  equitable  circumstances. 

Bill  in  Equity. — ^In  May  1819,  Messrs  Burritt  fy  CaKoane 
were  owners  of  one  fourth  part  of  the  ship  ArUtomenesj  and 
tlie  defendants,  JR.  Robinsin  and  JR.  Potter,  were  the  owners 
of  the  other  three  fourths,  viz.  Robertson  of  one  fourth  and 
Potter  of  one  moiety.  About  this  period  BurrUl  fy  Cahoane 
formed  a  new  partnership,  taking  in  one  JR.  C  Croade,  un- 
der the  firm  of  BurrUl^  Cahoontj  ff  Company  ;  but  the  ship 
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and  its  concerns  formed  no  part  of  the  fund  of  the  new  part- 
nership. The  ship  owners  fitted  out  the  ship,  with  a  cargo 
owned  in  the  same  proportions  as  the  ship,  for  a  voyage  from 
New  York  to  Stockholm  and  back  to  JSTew  York.  The  cargo 
was  purchased,  and  other  business  for  the  ship  transacted 
by  BurriUj  Cahooncj  fy  Company,  as  agents  for  all  the  own- 
ers. The  ship  sailed  on  the  voyage  under  the  command  of 
a  Capt.  Barker.  The  bill  of  lading  purported  to  be  a  ship- 
ment by  BurrUl,  Cahoone,  ^  Company,  ^^  on  account  and  risk 
of  Messrs  A.  Potter  ^  JR.  Robinson,  merchants  of  Newport, 
and  E.  Burrill  ^  A*.  Cahoane,  merchants  of  New  Tork,^*  &c. 
to  be  delivered  at  Stockholm,  &c.  to  J,  Barker,  the  master  on 
board,  or  to  his  assignees,  paying  &c.  no  freight,  being  the 
property  of  the  owners  of  the  ship."  The  instructions  for 
the  voyage,  dated  on  the  6ih  of  June  1819,  were  signed  by 
all  the  ship  owners,  and  directed  the  master  to  sell  the  cargo, 
to  purchase  a  return  cargo  of  iron,  and  remit  the  balance,  if 
any,  to  London  in  the  proportions  owned  by  the  parties  on  their 
several  accounts,  and  to  return  to  New  York,  &c.  On  or  about 
the  day  of  the  ship's  sailing  a  private  letter,  dated  9th  of  June, 
signed  by  JR.  Potter  and  R.  Robinson,  was  handed  to  the 
master,  with  a  request  of  secresy,  directing  him  on  his  return 
to  stop  at  Newport,  alleging  as  a  reason  that  they  wished  to 
land  there  their  own  part  of  the  cargo,  and  if  they  could  do 
as  well  with  the  other  cargo  there,  end  the  voyage ;  but  at 
the  same  time  directing  him  to  clear  out  at  Stockholm  for 
New  York.  The  ship  duly  arrived  at  Stockholm  and  sold  her 
cargo ;  but  the  sales  falling  short  of  purchasing  the  full 
amount  of  the  return  cargo,  a  bill  of  exchange  was  drawn  by 
the  master  upon  Messrs.  Robinson  if  Potter  for  the  deficiency, 
viz,  i&383  109.  sterling;  and  the  whole  of  the  return  cargo 
was  shipped  and  consigned  to  Messrs.  JR.  Potter  fy  R.  Robinr 
son  by  the  master.  The  ship  arrived  at  Newport  early  in 
November  1819,  and  the  cargo  was  there  duly  entered  and 
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landed  by  Messrs.  Potter  ^  RobinsoUy  the  consignees,  and 
the  moiety  belonging  to  Potter  was  taken  to  his  own  use. 
The  residue  was  received  by  Robinson^  and  the  principal 
part  was  sold  by  him. 

Messrs.  BurrHl  fy  Cahoone^  having  failed  on  the  Sth  of  Octo- 
ber 1819,  assigned  their  interest  in  the  ship  and  cargo  to  the 
plaintiff  by  indenture,  in  trust,  to  sell  the  same,  and  out  of 
the  proceeds  to  pay  certain  scheduled  debts,  among  which 
were  some  customhouse  bonds  and  notes,  and  as  to  the  resi- 
due, to  distribute  it  among  their  creditors  generally.  The 
scheduled  debts  (as  finally  appeared  upon  the  proceedings) 
amounted  to  more  than  the  proceeds.  Due  notice  was  given 
of  this  assignment  to  Messrs.  Potter  fy  Robinsony  before  the 
arrival  of  the  ship,  and  to  the  master  after  her  arrival  at 
^'ewport.  The  plaintiff  demanded  the  possession  of  the  one 
fourth  part  of  the  cargo  from  the  defendants ;  but  they  re- 
fused to  deliver  any  thing  except  the  balance,  after  settling 
all  the  demands  which  they  claimed  upon  the  fund,  includ- 
ing  debts  due  from  Messrs.  Burrlll,  Cahoone^  ^  Company, 

The  bill  alleged  most  of  the  foregoing  facts,  and  charged 
the  consignment  by  the  master  to  Mesi^rs.  Potter  Sf  Robinsortj 
to  have  been  by  collusion  and  fraud,  and  prayed  an  account, 
and  an  injunction  against  a  farther  sale  of  the  cargo,  and 
general  relief. 

The  answers  all  denied  the  collusion.  They  admitted  most 
of  the  other  facts.  The  master  asserted  the  consignment  to 
have  been  in  consequence  of  a  verbal  communication  to  him 
by  BurrUl  on  the  morning  of  his  departure  on  the  voyage. 
The  other  defendants  insisted  upon  their  right  to  retain  for 
balances  due  to  them,  or  one  of  them,  first,  for  debts  due 
from  Burrill,  Cdhoone,  fy  Company y  asserting  the  change  of 
the  firm  to  be  merely  nominal  to  prevent  a  set-off;  secondly, 
'  for  the  debts  due  for  the  purchase  of  the  original  cargo, 
which  they  alleged  had  never  been  paid,  and  for  which  they 
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had  been  sued,  but  at  the  same  time  denying  their  liability 
therefor ;  thirdly,  for  money  paid  on  some  of  the  custom- 
house bonds  and  notes  scheduled  in  the  assignment  to  the 
plaintiff.  They  farther  insisted  that  the  plaintiff  had  no  in- 
terest in  the  return  cargo  beyond  what  the  share  of  BurriU 
fy  Cahoone  in  the  outward  cargo  had  purchased ;  and  that 
what  was  purchased  by  the  proceeds  of  the  bill  of  £383  lOs. 
was  exclusively  for  the  benefit  of  Potter  fy  Robinson. 

The  general  replication  was  filed,  and  the  cause  came  on 
for  a  hearing  at  this  term  on  the  merits,  and  was  argued  by 
Searle  for  the  plaintiff,  and  by  Hazard  for  the  defendants. 

Stort  J.  The  first  question  presented  for  consideration 
in  this  case  is,  whether  the  ship-owners  are  to  be  deemed 
partners  as  to  the  cargo,  or  tenants  in  common  only  in  the 
same  proportions  which  they  held  in  the  shipJ  It  does  not 
by  any  means  follow  because  the  purchase  was  made  for  the 
account  of  all,  or  the  shipment  was  made  in  the  names  of 
all,  that  this  constituted  them  partneris  in  the  sense  of  a  joint 
interest.  They  might  authorize  a  common  agent  to  pur- 
chase or  ship  goods  for  them  according  to  their  several  and 
separate  interests,  without  involving  themselves  in  a  joint 
partnership  responsibility.  In  my  judgment  there  was  no 
community  of  interest  in  the  cargo,  as  partners.  It  appears 
from  the  admission  of  the  parties,  as  well  as  the  proofii,  that 
they  never  were,  nor  designed  to  be  partners  ;  and  that  they 
held  their  titles  to  undivided  portions  of  the  cargo,  not  as  a 
common,  but  as  a  separate  interest.  They  were,  therefore, 
tenants  in  common  of  the  cargo,  having  no  general  commu- 
nity of  the  profit  and  loss,  but  only  a  proportion  according 
to  their  separate  interests.  If  either  had  died,  his  share 
would  not  have  survived  to  the  others.  To  say  that  a  case 
like  the  present  constitutes  in  law  a  partnership  in  the  ad- 
venture for  the  voyage,  would  be  to  say  that  every  tenancy  in 
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common  of  a  cargo  for  such  a  voyage,  consigned  to  the  mas* 
ter,  would  turn  the  case  into  a  partnership,  and  enable  any 
one  tenant  in  common  to  dispose  of  the  whole.  In  point  of 
law  such  a  position  cannot  be  maintained.^ 

If  no  consignment  had  been  made  of  the  cargo  in  this 
case,  each  owner  must  have  been  considered  as  authorized 
to  act  in  respect  to  his  own  share,  and  as  having  no  authori- 
ty over  that  of  the  others.  The  consignment  made  to  the 
master  of  the  whole  did  not  vary  their  rights  in  this  respect. 
He  knew  they  were  not  partners,  but  tenants  in  common  ; 
and  though  his  instructions  were  signed  by  all,  it  was  not 
an  act  which  was  intended  to  confound  their  rights ;  but 
merely  to  enable  him  to  act  upon  the  same  orders  for  the  ben- 
efit of  ail  the  owners.  The  instructions  show,  that  the  par* 
ties  always  contemplated  their  interests  in  their  own  shares 
as  distinct  and  separate  ;  and  the  master  is  expressly  direct- 
ed, in  case  the  sales  exceed  the  cost  of  the  contemplated 
cargo,  to  remit  the  respective  proportions  of  the  owners  in 
the  cargo,  on  their  separate  accounts,  to  London. 

The  master  had  clearly  no  authority  to  consign  the  whole 
of  the  cargo  to  Messrs.  Ry  Potter  fy  R.  Robinson^  in  virtue  of 
these  instructions.  He  does  not  pretend  that  he  had.  He 
asserts  a  distinct  verbal  authority  from  Burtill  on  the  day  of 
his  sailing,  authorizing  him  to  consign  the  share  otBurrill  ^ 
Cahoone  to  them.  But  this  statement  is  incumbered  with 
no  small  difficulty  from  the  nature  of  the  proAs.  It  is  di- 
rectly denied  by  BurriUj  who  says,  that  he  only  authorized 
the  ship  to  be  reported  to  Messrs.  Potter  ^  Robinson  at  J^Tew 
Yorky  and  that  he  never  contemplated  her  going  at  all  to 
J^Teuport^  Indeed  the  other  defendants  do  not  assert  any 
right  as  consignees  derived  under  any  general  authority 
from  BurriU  fy  Cahoone.    Their  own  private  letter  directing 

1  See  Hoare  v.  Datoegy  Doug.  R.  371. — Coope  v.  Eyre,  1  H.  El.  97. — 
[Riet  V.  AuUn,  17  Man.  JL  lS7.^Ex  parte  Hamper^  17  Vu.  40a.] 
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a  stop  at  Newport  was  kept  concealed  from  them ;  and  in 
that  Tery  letter  they  speak  only  of  their  right  to  hare  their 
own  shares  of  the  cargo  landed  at  Newport  I  cannot,  there- 
fore, say  that  the  master's  conduct  in  his  general  consign- 
ment of  the  whole  cargo  to  Messrs.  Potter  ^  Rohiruon^  and 
in  proceeding  to  Newport  with  it  and  delivering  it  to  them 
there,  was  justified  by  any  authority  to  be  found  in  the 
proofs.  He  was  himself  the  general  consignee  ;  and  upon 
the  homeward  voyage  he  ought  to  have  made  the  consign- 
ment general  to  himself  for  the  use  of  the  owners,  or  to 
them  directly  according  to  their  respective  shares. 

The  consignment  then  must  be  taken  to  be  an  unauthorised 
act  of  the  master ;  and  Messrs.  Potter  tf  Robinson  could  not, 
under  such  an  act,  legally  acquire  any  lien  to  retain  the 
same  for  any  balance  due  to  them  even  from  BurrtU  fy  Ca^ 
iioone,  much  less  from  'BurrSl,  Cahoone^  fy  Company,  In  res* 
pect  to  the  facts,  it  is  most  manifest^  that  there  was  a  real 
change,  and  not  a  mere  nominal  change  in  the  partnership. 
Croade  became  a  bond  Jide  partner,  and  brought  severaT 
thousand  dollars  of  funds  into  the  partnership ;  and  all  the 
accounts  between  Burrill  fy  Cahoone  and  Messrs.  Potter  S^ 
Robinson  were,  with  their  perfect  acquiescence  and  consent^ 
transferred  from  the  old  to  the  new  firm.  The  cargo  was 
purchased  by  the  new  firm  as  agents  for  all  the^hip-owners, 
and  their  own  notes  given  for  the  payment ;  and  they  re- 
ceived the  fimds  belonging  to  the  parties  and  arising  from 
the  cargo  of  a  former  voyage  for  the  purpose  of  reimbursing 
themselves.  The  debts  now  set  up  as  due  to  Messrs.  Pot-- 
ter  Sf  Robinson^  or  either  of  them,  are  ip  no  just  sense  the 
debts  of  Burrill  fy  Cahoone^  but  of  the  new  firm  of  Burrill^ 
Cahoone^  fy  Company.  But  assuming  the  posture  of  the  fact» 
to  be  somewhat  difierent,  and  the  consignment  of  the  master 
to  Messrs.  Potter  fy  Robinson  to  be  a  justifiable  act  within  the 
scope  of  bis  authority,  it  will  not  materially  vary  the  rights 
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of  the  parties.  The  consignment  would  then  be  counter- 
mandable  by  BurrUl  fy  Cdhoane,  subject  to  any  existing  lien 
of  the  consignees.  There  is  no  ground  to  assert,  that  these 
gentlemen  have,  by  any  express  or  implied  agreement,  ac- 
quired a  lien  on  the  cargo  for  any  debts  due  to  them,  or 
either  of  them,  by  the  firm  of  BurrUl,  Cahoane,  fy  Company, 
The  whole  evidence  negatives  such  a  supposition.  The  as- 
signment then  must  be  deemed  to  operate  as  a  legal  trans- 
fer of  the  interest  of  BurrUl  fy  Cahoone  to  the  plaintiff,  while 
it  was  yet  in  transitu ;  and  the  defendants,  could  not^  after 
notice  of  such  assignment,  acquire  any  title  to  a  subsequent 
lien  in  virtue  of  their  possession.  They  took  the  property 
clothed  with  all  its  legal  and  equitable  qualities  in  favour 
of  the  plaintiff. 

What  ground  then  is  there  to  permit  them  to  set  up 
against  the  plaintiff  any  lien,  or  any  set-off  for  debts  not 
originally,  and  before  the  assignment,  attached  to  the  pro- 
perty ?  Upon  the  principles  of  equity  none.  All  that  can 
be  reasonably  required  is,  that  they  should  be  paid  for  their 
disbursements  and  expenses  in  respect  to  the  property,  and 
any  other  charges,  that  fairly  belong  to  them  for  payments 
made  on  account  of  the  bonds  or  notes  secured  by  the  as- 
signment.  .Whether  the  latter  ought  to  be  aJtowedyl.do 
not  now  absolutely  decide ;  though  the  i^reseiit  inclination  of 
my  opinion  is  in  favour  of  the  allowance. 

But  it  is  supposed  that  the  defendant,  R.  Robinson,  is  en- 
titled to  set  off  against  the  plaintiff  the  debts  due  him  from 
the-firm  of  BurrUl,  Cahoone,  fy  Company,  because  it  is  sug- 
gested he  would  be  entitled  to  set  off  any  debts  due  him 
from  BurriU  fy  Cahoone.  I  am  by  no  means  prepared  to 
admit  that  he  would,  under  the  circumstances  of  the  present 
case,  have  a  right  to  set  off  against  the  plaintiff  any  such 
debt  of  BurrUl  ^  Cahoone.  But  it  is  not  necessary  to  decide  ^ 
that  point.  The  question  here  is  much  narrower,  whether 
in  a  suit  brought  by  A  and  J3  against  him,  he  would  have  a 
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right  in  equity  to  set  off  a  debt  due  him  from  .4,  jB,  and  C. ; 
and  if  he  could  enforce  that  against  A  and  B^  whether 
he  could,  under  circumstances  like  the  present,  enforce  it 
against  their  assignee  for  a  valuable  consideration.  I  take 
the  general  doctrine  as  to  set-off  to  be  the  same  in  equity 
as  at  law,  though  it  was  administered  in  equity  long  be- 
fore the  statutes  of  set-off.  Joint  debts  cannot  be  set  off 
in  equity,  any  more  than  at  law,  against  separate  debts, 
unless  there  be  some  other  circumstances  calling  for  the 
equitable  interference  of  the  Court.^  In  other  words,  there 
must  be  some  equitable  circumstances  to  entitle  a  party  to 
a  set-off,  which  cannot  be  reached  &t  law. 

1.  As  to  the  claim  set  up  by  the  defendants.  Potter  fy 
Robimony  for  that  portion  of  the  cargo  which  was  purchased 
with  the  money  for  which  the  billx>f  £383  lOs.  was  drawn, 
it  appears  to  me  to  be  unfounded..  The  evidence  doe9 
not  establish  it  to«have  been  purchased  ox  shipped  on  their 
sole  account;  but  it  was  shipped  on  account  of  all  the 
ship-owners  in  the  same  manner  as  the  rest  of  the  cargo. 
The  bill  being  drawn  on  Messrs.  Potter  ^  Robinson  does 
not  vary  the  case,  any  more  than  the  whole  shipment  of  the 
cargo  being  consigned  to  them,  gave  them  an  exclusive 
proprietory  interest.  The  master  admits  that  his  reason 
for  drawing  the  bill  on  Messrs.  Potter  fy  Robinson  only, 
was  because  he  had  made  the  general  consignment  of  the 
cargo  to  them. — 2.  I  think,  however,  that  they  have  a  lien 
upon  the  cargo  to  the  extent  of  that  bill,  if  it  has  been 
paid  by  them,  or  if  they  have  accepted  it  and  shall  hereafter 
pay  it. 

3  See  Lord  Lanesborouarh  v.  JoneSj  1  P,  W.  335.  Ex  parte  Twogood^ 
II  VeM.  517.  Ex  parte  CkristU,  10  Fes.  105.  Ex  parte  Stephens,  11 
Ves.  24.  Taylor  v.  Okey,  13  Fes.  180.  Addis  v.  Knight,  3  MerrivaU, 
117.  Ex  parte  Hanson,  18  Fes.  332,  Ex  parte  Ross,  1  Buck.  135. 
Ex  parte  magden,  19  Fes.  465. 

VOL.  IV.  19 
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As  the  parties  desire  it,  I  will  direct  inquiries  to  be  made 
as  to  the  scheduled  debts  provided  for,  and  the  funds  se- 
cured and  received  under  the  assignment. 

These  are  all  the  observations  which  I  think  it  necessary 

to  make  upon  this  case ;  and  I  shall  decree  the  defendants, 

Messrs,  Potter  fy  Robinstmf  to  account  before  a  mastert 

making  all  proper  allowances,  d&c.  dLO.    The  bill  is  to 

stand  dismissed  as  against  the  master,  but  without  costs  to 

him. 

Decree  accordingly. 

JVoie.  At  November  Term,  1822,  the  master  made  his 
report,  to  which  no  exception  was  taken  by  the  parties, 
and  it  was  confirmed,  and  a  final  decree  passed  in  favour  of 
the  plaintiff  for  the  balance  found  due  on  the  share  of  Bur- 
rill  fy  Cahoone  in  the  cargo. 
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The  Schooner  Fame,  B.  Adams  et  al.  Claimants. 

Tlw  tne  line  of  tenitonal  bonndtjcy  between  the  Umtti  SUOes  and  tlie  .Britith 
Fro9%nu$  on  the  bay  and  waters  of  Pauamaquoddy,  is  the  middle  of  the  stream 
or  channel  between  the  tecriiorfes  of  the  nation,  mnning  the  line  atj  low  water 


Where  there  is  no  exclusive  occupation  of  a  river  or  bay,  the  law  of  nations  gives 

to  the  nations  inhabiting  the  opposite  sides  a  territorial  jurisdiction  to  the  middle 

•f  the  sireftm. 
Bat  each  nation  may  also  have  a  common  right  of  passage  and  navigation  over  the 

whole  riyer  or  bay,  where  it  is  necessary  for  the  convenient  access  and  trade  of 

its  own  ports. 

Libel  on  infonnation  of  seizure  for  a  violation  of  the  Coast- 
ing Act  of  1793,  ch.  8,  and  the  Revenue  Act  of  1799, 
eh.  128. 

At  the  trial  at  October  Term,  1821,  the  acts  of  illicit 
trade  being  proved  to  be  in  Pcusatnaquoddy  Bay,  the  prin- 
cipal question  was,  whether  they  were  done  within  the 
territorial  limits  of  the  United  States^  or  within  the  British 
waters. 

The  deposition  of  the  person  who  made  the  seizure,  was 
offered  in  support  of  certain  facts,  on  behalf  of  the  United 
States,  and  objected  to  by  the  counsel  for  the  claimants  on 
the  ground,  that  he  was  interested  in  the  event  of  the  suit, 
being  liable  for  damages,  if  the  seizure  was  wrongful,  even 
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though  he  had  no  interest  in  the  forfeiture.  But  the  Court 
overruled  the  objection,  saying  that  the  admissibility  of 
such  a  witness  had  always  hitherto  i>een  allowed  in  prac- 
tice upon  the  ground  of  public  policy ;  that  the  liability 
of  the  party  was  remote  and  contingent,  and  probable 
cause  of  seizure  would  excuse  him ;  and  that  to  deprive 
the  government  of  his  testimony  would,  in  many  cases  of 
seizure,  be  equivalent  to  an  acquittal,  since  seizures  were 
often  made  under  circumstances  conclusive  of  guilt,  but 
of  which  no  proof  could  be  effectually  obtained,  except 
from  persons  concerned  in  the  seizure.  As,  where  goods 
were  found  concealed,  or  in  remote  places,  or  disguised; 
and  where  an  immediate  seizure  must  be  made,  or  the  goods, 
though  loaded  with  the  strongest  presumptions  of  guilt, 
would  be  carried  beyond  the  reach  of  the  law.  Officers  of 
the  customs  and  others  entitled  to  a  part  of  the  forfeiture 
were  made  competent  witnesses  by  the  revenue  acts.  Yet 
if  this  objection  could  now  prevail,  all  such  officers,  who 
made  or  adopted  the  seizure,  as  collectors,  &c.  would  be 
excluded ;  which  certainly  could  not  have  been  the  under- 
standing of  the  legislature. 

It  appeared  in  evidence,  that  there  had  been  a  sort  of 
conventional  understanding  between  the  Jlmerican  and  Brit- 
ish  collectors  at  Passamaguoddyj  as  to  what  line  they  would 
deem  the  true  boundary  line  of  their  respective  govern- 
ments ;  and  there  was  strong  proof  that  the  acts  of  illicit 
trade  were  committed  on  the  American  side  of  that  line, 
which  was  about  one  third  way  over  between  Moose  Lland 
and  Campo  Betto  Island.  If  the  middle  of  the  stream  con- 
stituted, by  the  law  of  nations,  the  true  line,  then  it  was 
admitted  by  the  parties,  that  the  illicit  acts  were  done  with- 
in the  American  waters. 

Shepley  for  Uniied  States  contended,  that  the  line  agreed 
upon  by  the  collectors  was  not  binding  upon  either  gov- 
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enunent.  Hie  line  coold  only  be  fixed  by  a  national  com- 
jMict.  If  not  so  fixed,  it  most  be  decided  by  the  general 
principles  of  the  law  of  nations,  which  gave  title  to  the 
middle  of  the  stream.  Neither  the  treaty  of  1783  nor  of 
1815  fixed  any  definite  line.  There  was  no  prior  occupan- 
cy or  ezclusiTe  possession,  and  therefore  the  law  of  nations 
most  govern.  He  cited  Vatid.  £.  1,  cA.  22,  «.  266,  274; 
Marten's  Law  of  Jiaiians^  B.  4,cA.  3,  «.  3,  4;  5  fVheaton's  R. 
379. 

hongftSLowy  for  the  claimants,  contended,  that  the  con- 
ventional line  of  the  collectors  might  be  considered  as  an 
agreed  line  of  occupancy  by  the  governments.  That  if  not 
so,  still  the  general  principle  of  the  middle  of  the  stream 
was  not  applicable ;  for,  before  the  revoluticm,  the  BrUiJk 
had  an  exclusive  occupancy  of  the  whole  waters  of  the 
bay,  and  if  they  had  ceded  nothing  by  the  treaty  of  1783, 
they  still  held  the  exclusive  right  to  the  whole.  Na 

The  cause  was  continued  for  advisement  to  the  next        % 
October  term,  and  at  that  term  the  following  opinion,  in  ^  f 

substance,  was  delivered  by  the  Court.  V^A^ 


A.. 


\i 


Stobt,  J.  The  general  principle  in  relation  to  the  rights 
of  a  nation  to  rivers  and  bays,  of  which  it  has  an  exclu- 
sive and  prior  occupancy,  as  laid  down  by  Vattel  and  Mar" 
tens  in  the  passages  cited  at  the  bar,  need  not  be  disputed*  v[^  , 

Whether  there  has  been,  in  point  of  fact,  such  an  exclusive  <:^,  • 

occupancy,  is  often  a  matter  of  great  difficulty  to  ascer-    K\    ^  >' 
tain.    The  nature,  breadth,  and  extent  of  a  river  or  bay,  Iv'^  ^.  ^ 
and  the  necessity  of  its  constant  use,  in  all  parts,  for  pur-  V\\r\\i 
poses  of  trade  and  navigation,  by  the  nations  inhabiting         ^   ^*^ 
the  opposite  banks  must,  in  many  cases,  repel  the  supposi- 
tion of  an  exclusive  right.     Where  no  such  exclusive  right 
exists,  the  general  principle  of  the  law  of  nations,  as  de- 
duced from  the  authorities,  is,  that  each  nation  has  a  right 
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$o  go  to  the  middle  of  the  streamy  calculated  from  low 
water  mark,  as  the  limit  of  its  territorial  boundary.  This 
doctrine  has  been  affirmed  by  the  Supreme  Court  in  the 
case  of  HanMy^B  Lessee  vs.  AwOumy^  5  Whegicn^  374.  Bat 
although  the  territorial  line  of  a  nation,  for  purposes  of 
absolute  jurisdiction,  may  not  extend  beyond  the  middle  of 
the  stream ;  yet,  consistently  with  this  doctrine,  the  right 
to  the  use  of  the  whole  river  or  bay  (<x  the  purpose  of 
navigation,  trade,  and  passage,  may  be  common  to  both 
nations.  Such  a  right  does  not  destroy  the  territorial  juris- 
diction to  the  middle  of  the  stream ;  but  it  is  in  the  nature  of 
an  easement,  as  it  is  called  at  the  common  law,  or  a  servi* 
tude,  as  it  is  called  in  the  civil  law.  It  is  like  the  right 
of  a  highway,  or  private  way,  over  the  land  of  another. 
This  right  of  passage  and  navigation  must  exist,  as  a  com- 
mon right,  in  all  those  cases,  where  such  passage  or  naviga- 
tion is  ordinarily  used  by  both  nations,  and  is  indispensable 
for  their  common  convenience,  and  access  to  their  own 
shores.  A  river  or  bay  may  be  so  narrow,  or  irregular,  or 
so  liable  to  difficulties  from  winds,  waves,  and  currents, 
that  it  cannot  be  navigated  by  either  nation  without  the 
necessity  of  the  right  of  passing  over  the  whole  waters  at 
all  times.  If,  in  such  a  case,  no  exclusive  right  is  recog- 
nised in  either  nation,  the  constant  use  by  both  is  con- 
elusive  proof  of  a  common  right  of  passage  and  navigation 
in  both.  These  are  all  the  principles  which  I  think  it 
necessary  to  bring  into  review  on  this  occasion,  so  far  as 
tiiA  case  stands  upon  the  general  law  of  nations. 

There  is  no  pretence  to  say,  that  Oreat  Britain  had,  as  to 
m,  acquired,  previously  to  the  revolution,  any  exclusive 
right  to  the  waters  of  Poisamaquoddy  Bay.  These  waters 
were  coouaon  to  all  the  subjects  of  the  realm  i  and  just 
as  much  a  part  of  our  right  and  inheritance,  as  of  any 
other  of  the  Britiik  dominions.     The  American  colonies 
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Qied  them  on  all  occasions ;  and  tbe  province  of  J(fa»a* 
ckiuetUy  which  was  contiguous  to  the  bay,  and  perpetually 
used  the  waters  for  the  purpose  of  navigation,  and  trade, 
and  passage,  might  just  as  well  be  deemed  the  proprietor, 
as  the  province  of  JVeti;  Brunsunckj  or  as  the  realm  of 
England.  In  truth,  the  law  of  nations  must,  under  such 
circumstances,  be  presumed  silently  to  prevail,  and  annex 
Uie  bay  to  the  middle  of  the  stream,  to  the  territories  of 
the  adjacent  provinces ; — and  as  there  was  at  all  times  a 
common  right  of  passage  and  navigation  exercised  over  the 
whole  bay,  and  it  was  necessary  for  the  Convenience  of  all 
parties,  the  whole  waters  must  be  deemed  common  for 
these  purposes.  When  the  separation  took  place  by  the 
American  Revolution  and  the  treaty  of  peace,  if  nothing  was 
stipulated  on  either  side,  the  Siaim  ante  beUum  prevailed, 
and  there  was  a  continuance  of  the  old  rights  and  privi- 
leges. 

The  treaty  of  peace  of  17SS  contains  nothing  definite  on 
this  subject.  It  fixes  generally  the  eastern  boundary  line 
of  the  United  States  on  the  Bay  of  Fundy^  of  which  Pas- 
samaquoddy  Bay  is  part ;  but  it  is  silent  as  to  the  exact  line, 
and  the  use  of  the  waters.  No  subsequent  treaty  has 
changed  or  in  any  shape  regulated  the  general  rights  grow- 
ing out  of  the  law  of  nations  on  this  subject ;  and  therefore, 
as  I  conceive,  they  remain  in  full  force. 

In  the  negotiations  which  have  taken  place  between  the 
governments  of  Great  Britain  and  the  United  States,  as  to 
this  boundary,  and  which  ended  in  conventions,  which, 
though  not  ratified,  are  not  understood  to  have  involved 
any  real  difierence  of  opinion  on  this  particular  point,  the 
view  taken  by  both  governments  seems  entirely  in  harmony 
with  that  of  this  Court.  The  conventions  of  1803  and  1807, 
take  the  middle  of  the  channel  between  the  islands  belong- 
ing to  the  respective  nations,  to  be  the  true  and  proper 
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line.^    This  is  the  same  rule  which  results  from  the  general 
law  of  nations. 

As  to  the  line  agreed  upon  by  the  collectors,  it  cannot 
for  a  moment  be  admitted  as  of  any  validity.  They  were 
not  public  agents  intrusted  with  such  negotiations;  and 
their  acts  are  not  to  be  construed  as  indicating  the  sense 
of  either  government. 

Upon  the  whol^,  my  opinion  is,  that  the  JPame,  being 
within  the  jurisdictional  waters  of  the  United  Siaie»j  and  on 
this  side  of  the  middle  of  the  channel,  when  she  committed 
the  illicit  acts,  for  %rhich  condenmation  is  sought,  is  brought 
within  the  forfeiture. 

Decree  of  condemnation  accordingly. 

Note.  3^  case  was  decided  at  the  October  Term  of  this 
Cowit  1822,  at  WUcasset. 


I  SuQ  WaWs  StaU  Papers,  d&nod&^i  10  Wait's  Ckn^fidssMal  State 
Paper*, /I.  470. 
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J  Hon.  JOSEPH  STORY.  ABsociate  Jnitice  of  tba  Sapreme  Conn. 
Hon.  ASHUR  WARE,  District  Judge. 


Samuel  Ateb  vs.  Stephen  Thacher. 

The  surveyor  appointed  for  the  port  of  EoMtfort  under  the  act  of  the  7th  of  May, 
1822,  ch.  107,  is  surveyor  of  the  District  of  PaMaamaqw>idy^  and  entitled  to 
act  for  the  wliole  district,  and  receive  fees  aooordiBgly. 

This  was  an  action  brought  by  the  surveyor  of  Easiport^ 
appointed  under  the  act  of  the  7th  of  May,  1822,  ch.  107, 
against  the  collector  of  the  Dictrict  of  Passamnquoddy,  for 
fees  accruing  by  virtue  of  his  office,  and  received  by  the 
collector. 

The  sole  point  was,  whether  the  surveyor  appointed  under 
the  act  of  1822,  was  by  that  act  constituted  surveyor  of  the 
port  of  Eastpcrt  only,  or  was  surveyor  of  the  District  of 
Passamaquoddj/f  and  not  limited  in  his  duties  to  the  port  of 
Eastport. 

Orr  and  L(mgfeUow  argued  for  the  defendant,  and  Davies 
for  the  plaintiff. 

Story  J.  The  parties  concede,  that  the  Court  have 
jurisdiction  of  this  case  under  the  act  of  3d  March,  1815, 
ch.  782,  ^4.    I  meddle  not,  therefore,  with  that  question  ^ 

VOL.  IV.  20 
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but  ihall  content  inyself  with  the  only  point  now  in  con- 
troversy. 

The  5th  section  of  the  act  of  1822,  ch.  107,  authorizes 
the  President,  among  other  things,  to  appoint  *'  a  surveyor 
for  the  port  of  Eastpart^  in  the  District  of  Poiscmaquoddy,** 
The  plaintiff  was  duly  commissioned  for  that  office,  and 
claims  in  virtue  thereof  to  be  surveyor  for  the  District  of 
Passamaquoddy ;  and  he  supports  his  claim  by  reference  to 
the  8th  section,  which  grants  '*  to  the  surveyor  at  Eaitport 
for  the  District  of  Passamaquoddy  five  hundred  dollars,"  as 
his  salary.  There  is  no  other  surveyor  authorized  by  law 
to  be  appointed  in  the  district ;  and  under  this  description 
the  plaintiff  is  certainly  entitled  to  receive  this  salary.  But 
the  defendant  nevertheless  asserts,  that  the  surveyor  ap- 
pointed by  this  act,  is  merely  surveyor  of  the  port  of  Ekut" 
port ;  is  entitled  to  perform  duties  only  at  that  port ;  and 
can  receive  no  fees  accruing  from  services  done  out  oi  that 
port.  It  appears  to  me,  that  this  construction  of  the  act  is 
incorrect.  It  is  true,  that  the  first  clause  provides  for  the 
iuppointment  of  a  surveyor  "  for  the  port  of  Eastport  in 
the  District  of  Passamaquoddy ; "  and  if  there  had  beeu 
several  surveyors  authorized  by  law  to  be  appointed  in 
several  other  ports  in  that  district,  there  might  have  been 
grounds  to  confine  him  to  the  duties  connected  with  the 
port  of  Eastport*  But  no  other  surveyors  are  so  authorized ; 
and  the  clause,  granting  the  salary,  explains  the  ambiguity 
in  the  first  clause,  and  shows  that  the  surveyor  so  appointed 
is  "  the  surveyor  cU  Eastport^^  (that  is,  to  reside  at  Eastport) 
*^for  the  District  of  Passamaquoddy.''^  Indeed,  it  does  not 
appear,  that  by  law  any  such  port  as  the  "  port  oiEas^port^ 
is,  in  terms,  recognised  as  a  port  of  entry  or  delivery. 
The  act  of  1799,  ch.  128,  ^  2,  provides  that  in  Massachiur 
setts  ^'  there  shall  be  twenty-two  districts  and  ports  of  entry ^^ 
and  enumerates  among  them  "  Machias  and  Passamaq^KMy /^ 
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and  afterwards  adds,  '^  apd  for  each  of  the  districts  of  Ma^ 
ehias  and  Patsamaquoddy  shall  be  appointed  a  collector  to 
reside  at  the  said  ports  of  MadUas  and  Passa$naquoddy  re- 
q)ect]vely.''  The  act  of  3d  of  March,  1803,  ch.  79,  a  part 
of  whose  title  is  '*  an  act  to  make  Beaufort  and  PassamO' 
quoddy  ports  of  en^ry  and  delivery;"  in  the  fourth  section 
provides,  that  *'  snch  place  within  the  District  of  Passamor 
quoddy  in  the  state  of  Massackusetts^  as  the  secretary  of  the 
treasury  may  direct,  shall  be  a  port  of  entry  and  delivery, 
al  which  the  collector  shall  reside,  as  well  ibr  foreign  ve&h 
sels  as  for  vessels  of  the  United  States^  Under  this  act 
the  secretary  of  the  treasury  is  understood  by  an  order  of 
the  3d  of  June,  1803,  to  have  designated  the  present  port 
pf  Eaatport.  The  port  thus  designated,  seems  as  well  from 
the  title  of  this  act,  as  from  the  language  of  the  act  of 
1799,  ch.  128,  to  be  in  a  revenue  sense  the  port  of  PassamC' 
quoddy  J  or  of  Pa$$amaqyu)ddy  DUirict ;  and  as  no  other  port 
of  delivery  or  entry  is  provided  for,  the  port  oi  Easiport  is 
now,  to  all  intents  and  purposes,  the  sole  port  of  entry  and 
delivery  of  and  for  the  whole  district,  and  the  surveyor  of 
that  port  is  the  surveyor  of  the  district.  Indeed,  in  our 
revenue  laws  '^  port "  and  "  district "  are  often  used,  as  of 
the  same  import,  in  cases  where  the  limits  of  the  port  and 
district  are  the  same.  The  act  of  1799,  ch.  128,  seems  to 
have  used  the  words  *^port"  and  ''district"  of  Pmscmor 
quoddy  in  this  sense.  I  am  not  aware,  that  there  is  any 
town  or  place  known  and  incorporated  by  the  name  of 
Pauamaquoddy.  Machias  was  incorporated  as  a  town  on  the 
23d  of  June,  1784 ;  and  Eastport  on  the  24th  of  February, 
1798.  The  latter,  at  the  time  of  its  incorporation,  was 
known  by  the  name  o{  Plantation^  No.  8 ;  and  whether  it  had 
also  acquired  in  common  parlance  the  name  of  PoisamO' 
quoddy^  is  a  point  on  which  I  have  no  means  of  forming  an 
•opinion. 


156  MAINE, 

United  States  va.  Klliot 


My  opinion  is,  that  the  plaintiff  is  sunreyor  of  the  District 
of  Passamaquoddyy  and  as  such  entitled  to  recover. 

Judgment  accordingly. 


United  States  vs.  Jedidiah  Elliot. 

If  a  statute  oflfonce  is  alleged   in  the   iDdictment   acoording  to  the  words  of 
the  act,  it  is  not  vitiated  by  a  conclusion,  which  calls  the  offence  by  a  wrong 


As  if  the  ofience  befaUe  $toearing  under  the  Pension  Act  of  1890,  ch.  51,  the  in- 
dictment  is  not  vitiated  by  the  jurors*  conchision,  **  And  so  the  jurors  say,  &c.  Ice 
that  the  party  did  commit  wilful  and  ooiropt  perjury.** 

Indictment  for  taking  a  false  oath  under  the  Pension  Act 
of  1st  of  May,  1820,  ch.  51.  Plea,  not  guilty.  At  the  trial 
a  verdict  was  found  against  the  defendant. 

Fessenden^  for  the  defendant,  made  two  points  of  law  on 
amotion  in  arrest  of  judgment.  1.  That  the  act  did  not 
make  the  offence  perjury  in  its  technical  sense,  though  it 
affixed  to  it  the  same  punishment.  2.  That  the  indictment 
having  concluded  in  the  usual  form  of  indictments  for  per- 
jury, ^^  And  so  the  jurors  &c.  do  say,  that  the  defendant 
did  falsely  &c.  commit  wilful  and  corrupt  perjury,"  the 
indictment  was  bad  in  substance  if  the  offence  was  not 
perjury,  and  it  was  not  helped  by  the  previous  particular 
description  of  the  facts  in  the  indictment.  He  cited  Plovh 
den,  125;  3  Bac.  Abr.  Indictment;  H.  3;  2  Hale^s  Cr.  L. 
1€8,  169,  192 ;  1  Esp.  Rep.  280. 

Shepleyj  District  Attorney,  contended  e  contra  on  both 
points,  and  cited  2  Chitty's  Crim.  L.  291,  [312];  1  Chitty's 
Crim.L.  166,  [232], 

Stort  J.  The  Pension  Act  of  1820,  ch.  51,  ^  2,  declares, 
that  "  any  person,  who  shall  swear  or  affirm  falsely  in  the 
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premifles,  and  be  thereof  convicted,  shall  safier  as  for  wilful 
and  corrupt  perjury."  We  incline  to  think,  that  the  act 
does  not  make  the  offence  a  technical  perjury,  but  only 
refers  to  it,  for  the  purpose  of  affixing  the  same  punishment* 
The  other  objection  is  more  important.  But  we  think  that 
the  conclusion  does  not  vitiate  the  indictment,  if  the  offence 
is  in  other  respects  fully  and  exactly  described ;  for  it  is  but 
an  inference  of  law  from  the  premises ;  and  if  the  jury 
mistook  the  nature  of  the  offence,  but  have  truly  stated  all 
the  facts  constituting  it,  it  is  sufficient,  and  the  conclusion, 
"  and  so  the  jurors  say  ^c."  may  be  rejected  as  surplusage. 
In  the  previous  part  of  this  indictment,  the  offence  is  fully 
and  exactly  stated  in  the  very  words  of  the  statute ;  and 
the  party  has  been  found  guilty.  If  guilty  of  the  offence, 
it  is  wholly  immaterial  whether  it  be  perjury  in  the  sense  of 
the  common  law  or  not. 
The  motion  in  arrest  of  juclgment  must  be  overruled. 
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Thomas  Flanders  vs.  JEtsa.  Insurance  Company. 


A,  a  dtisen  of  JNTew  HomptAire,  sued  t  corporation  eitablisbed  by  a  statote  in  dm- 
tueUeui,  in  the  Circoit  Ck>urt  of  JVW0  Hem^thire ;  tiie  corporation  baTing  entered 
a  general  appearance,  it  was  held,  that  the  objection  to  the  service  under  tlm 
lltb  section  of  the  Judiciary  Act  of  1789,  ch.  90,  was  waived. 

Xhis  was  a  sail  on  a  policy  of  insurance  underwritten  by 
the  defendants,  a  corporation  established  in  CannecHcutf  by 
a  legislative  act,  and  composed  of  citizens  of  that  state,  by 
which  the  plaintiff  (a  citizen  of  J^ew  Hamp$hire)  was  in- 
sured 3000  dollars  on  his  bouse,  barn,  furniture,  library,  &c. 

r 

against  losses  by  fire.  The  defendants  had  entered  a  gen- 
eral appearance. 

A  question  arose  at  the  bar  upon  a  motion  to  dismiss  the 
;iuit  for  want  of  jurisdiction,  the  defendants  not  being  a 
corporation  in  the  state  where  the  suit  was  brought,  and 
the  act  of  1789,  ch.  20,  ^11,  was  cited  in  support  of  the 
motion. 
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Cushman  and  BatikU  for  the  plaintiff.     E.  CutU  and 
Ma$an  for  defendants. 

Stort  J.  By  the  Judiciary  Act  of  1789,  ^  11,  the  Cir- 
cuit Court  has  jurisdiction  of  suits  *^  between  a  citizen  of 
the  state  where  the  suit  is  brought,  and  a  citizen  of  another 
state.''  If  the  case  stood  singly  upon  this  clause,  there 
would  be  an  end  of  this  objection,  for  this  suit  falls  pre- 
cisely within  the  description.  The  case  of  Deveaux  ts.  The 
Bank  of  the  United  Staiesj  (5  Cranchj  61.)  has  decided,  that 
the  jurisdiction  attaches  in  a  suit  where  the  corporation, 
which  is  a  party  to  the  suit,  is  composed  of  citizens  of  the 
state,  in  the  same  manner  as  if  it  were  against  the  same 
persons  in  their  private  capacities.  In  other  words,  the 
Court  will  look  behind  the  artificial  entity,  the  corporation, 
to  see  who  are  the  persons  really  parties  in  interest.  But 
the  same  section  (^  11.)  goes  on  to  provide,  that  no  dvil 
suit  shall  be  brought  before  the  Circuit  Court  "  against  any 
inhabitant  of  the  United  States  by  any  original  process  in 
any  other  district,  than  that  whereof  he  is  an  inhabitant,  or 
in  which  he  shall  be  found  at  the  time  of  the  serving  the 
writ."  Upon  this  principle,  there  may  perhaps  be  difficulty 
in  averring,  that  the  present  corporation  has  any  inhabit- 
ancy or  commorancy  at  all.  But  it  is  averred  in  the  writ, 
that  it  is  composed  of  citizens  of  dmnecticiii^  and  of  course 
of  persons  having  an  inhabitancy  there.  The  objection 
would  therefore  be  fatal,  if  it  had  been  interposed  in  the 
first  instance.  But  it  has  been  uniformly  held,  that  this 
clause  does  not  per  $e  oust  the  jurisdiction,  but  is  a  privi- 
lege given  to  the  defendant,  of  which  he  may  avail  him- 
self at  a  proper  time,  or  which  he  may  waive  at  his  pleasure. 
The  entering  of  an  appearance  generally  has  been  held  to 
be  a  waiver  of  it,  and  an  admission  of  a  due  and  eflfectual 
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service  to  compel  the  party  to  answer.^  In  the  present 
case,  a  general  appearance  has  been  entered,  and  steps 
taken  towards  the  trial  of  the  cause,  as  a  cause  rightfully  in 
court.    I  think,  therefore,  the  motion  must  be  overruled. 

Motion  overruled  accordingly. 

ft 
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Aaron  Wjllabd  et  ux.  Adm.  &c.  vs.  John  Dorr. 

Hm  nuuter  of  a  nentnl  ship  which  is  captured,  is  bound  to  remain  by  the  ship 
until  condeoination,  or  a  recovery  is  hopeless ;  and  his  wages  after  the  capture 
and  until  tlie  condemnation  dec  are  a  charge  to  be  paid  by  the  owners,  and  ulti- 
mately  to  be  borne,  as  a  general  average,  by  all  the  parties  in  interest 

S.  If  a  neutral  ship  after  capture  is  cowlemned  and  sold,  and  afterwards  on  appeal  the 
sentence  is  reversed,  and  freight  for  the  full  voyage  is  allowed  in  damages,  it 
seems  the  seamen  are  entitled  to  full  wages  for  the  voyage.  At  all  events,  they 
are  entitled  to  wages  up  to  the  time  of  the  condemnation,  if  they  remained  by  the 
ship  so  long. 

3.  If  the  master  is  guilty  of  smuggling  in  the  voyage,  if  it  is  gross,  it  is  a  forfeiture 
of  his  wages  for  the  voyage ;  and,  at  all  events,  any  loss  to  the  owner  occasioned 
thereby,  is  to  be  compensated  out  of  the  wages  ef  the  master. 

4.  Courts  of  admiralty  do  not  take  notice  of  set-oft,  except  so  &r  as  they  grow 
out  of  a  maritime  contract,  submitted  to  its  cognizance,  and  then  principally  by 
way  of  diminishing  compensation,  and  not  as  an  independent  right. 

5.  Courts  of  admiralty  will  not  enteruin  suite  upon  stale  demands.  Twelve  yean' 
delay,  unexplained,  will  aflect  a  demand  with  the  imputation  of  staleness. 

6.  Shipping  articles,  being  the  proper  and  usual  docomentt  of  the  ship  for  the  voy- 
age, are  in  the  admiralty  always  adiuttted  as  evidence  of  the  terms  of  hire,  even 
of  the  master,  or  his  apprentice ;  but  the  evidence  is  not  conclusive. 

7.  No  suit  for  services  performed  by  the  master  as  a  factor,  or  in  any  other 
character  except  tlmt  of  master,  is  cognizable  in  the  admiralty. 

XHis  cause  (see  anie^p.  91.)  came  on  again  to  be  heard 
at  this  Term,  the  respondent  having  put  in  a  special  answer ; 
and  upon  a  special  replication  thereto,  the  parties  were  at 
issue,  and  the  points  both  of  fact  and  law  were  argued  at 
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la(ge  by  Hvbbard  for  the  libellant,  and  by  Z#.  iSAau^  for  the 
respondent.  The  principal  arguments,  however,  are  so  much 
commented  on  by  the  Court  in  delivering  its  opinion,  that 
it  is  denned  unnecessary  to  recapitulate  them. 

Stort  J.  It  may  be  proper  to  state  the  leading  facts  of 
the  case  before  I  proceed  to  the  consideration  of  the  matters 
in  controversy  between  the  parties.  The  voyage  originally 
undertaken  by  the  ship  Jenntfy  of  which  fVUliam  Dorr  was 
master,  was  a  circuitous  voyage  from  Boston  to  Chinas  and 
back  to  the  United  States.  The  ship  sailed  from  Boston  on 
the  voyage  on  the  5th  of  June,  1807.  In  the  course  of  the 
voyage  she  stopped  at  Port  Jaekson^  in  the  colony  of  New 
South  fVaks^  and  arrived  at  the  Feagpee  islands  ui  the  Pacific 
Ocean  in  May,  1808,  and  there  disposed  of  the  principal 
part  of  heir  cargo,  and  took  on  board  a  cargo  of  sandal 
wood ;  and  sailed  for  China  in  September  of  the  same  year. 
Having  sustained  some  injuries  by  tempestuous  weather  at 
a  previous  period,  and  the  change  of  the  monsoon  approach- 
ing, it  was  judged  proper  before  entering  the  Chinese  sea8» 
to  stop  for  a  supply  of  spars  and  other  necessaries  at  the 
Island  of  Chmm^  one  of  the  Ladrone  islands.  Whilst  lying 
there  to  refit,  a  quantity  of  beech  de  mer,  beetle  nuts,  and 
deer  horns  were  taken  on  board  and  added  to  the  cargo. 
The  ship  sailed  from  Chum  for  Chi$ui  on  the  lOth  of  Decem- 
ber, 1808,  after  a  delay  of  about  forty-five  days,  and  was 
captured  by  a  British  cruiser  on  the  27th  of  the  same  month, 
and  sent  into  Calcutta  for  adjudication.  She  arrived  at 
Calcutta  on  the  4th  of  April,  1 809 ;  and  after  due  proceed- 
ings had  in  the  Vice  Admiralty  Court  there,  she  was  finally 
with  her  ca|go  condemned  on  the  9th  of  June  of  the  same 
year.  Captain  Dorr  was  sent  in  with  the  ship,  and  attended 
personally  to  her  concerns  in  Court  and  out,  until  the  con- 
demnation, whea  the  ship  and  cargo  were  sold ;  and  hit. 
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apprentice  was  letained  for  the  ship's  service  during  the 
ftame  period.  An  appeal  was  taken  to  the  High  Court  of 
Admiralty,  and  Captain  Dorr  remained  at  Calcutta  for  the 
purpose  of  obtaining  the  necessary  papers  &c.  until  the 
87th  of  December  of  the  same  year,  and  finally  arrived  at 
BoBton  on  the  22d  of  March,  1809.  Upon  the  hearing  of 
the  appeal,  restitution  of  ship  and  cargo  and  freight  were 
decreed  by  the  High  Court  of  Admiralty  on  the  16th  of 
May,  1811,  and  a  small  part  of  the  proceeds  were  then  re^ 
ceived.  But  in  consequence  of  the  delay  of  bringing  the 
residue  of  the  proceeds  into  Court,  and  the  intervention  of 
the  war  between  Grtat  Britain  aiid  the  United  Staiei^  all 
fiuther  proceedings  were  suspended  until  after  the  peace  of 
1815.  In  the  spring  of  that  year  the  proceeds  were  paid 
to  the  respondent's  agent  in  London^  and  were  finally  re- 
ceived in  America  for  the  benefit  of  all  concerned  in  Novem- 
ber, 1816.  Captain  Dorr  left  the  United  States  for  Macoa 
in  July,  1810,  and  never  afterwards  returned,  having  died 
at  that  place  in  May,  1813. 

These  facts  are  not  controverted  by  the  parties.  The 
hbel  asserts  a  claim  for  wages  for  the  master  up  to  the 
time  of  the  capture,  or  departure  for  Quam ;  and  for  com- 
pensation to  the  master  for  services  during  the  pendency  of 
the  proceedings,  and  until  his  arrival  in  the  United  SMn, 
^  well  as  the  expenses  of  hid  passage  home.  It  also  as- 
sents a  claim  for  wages  for  the  apprentice  up  to  the  depar- 
ture from  Chiom ;  and  for  his  services  afterwards  <«  board 
the  ship,  until  her  condemnation. 

The  answer  of  the  respondents  sets  up  a  variety  of  de- 
fences, some  of  which  go  to  the  merits  of  the  whole  claim, 
and  some  only  as  set-ofis  to  diminish  the  amount  of  com- 
penstUkm. 

The  first  and  most  general  in  its  nature  is,  that  the  de- 
asand  is  slale^  and  ought  not  (indepeftdettt  of  any  positne 
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bar  under  any  statute  of  limitations)  to  be  entertained  by 
the  Court,  the  lapse  of  time  creating  a  presumption  that  it 
has  been  deemed  settled  by  the  parties,  or  that  it  has  no 
foundation  in  justice  or  equity.  I  agree  to  the  position, 
that  courts  of  admiralty  ought  not  to  entertain  suits  for 
stale  demands  of  wages.  Although  there  is  no  prescribed 
limits  beyond  which,  in  the  exercise  of  admiralty  jurisdic- 
tion, the  courts  of  the  United  StaUf$  may  not  take  cognizance 
of  suits ;  yet  it  has  been  the  constant  habit  of  admiralty 
courts  to  refuse  their  aid  in  favour  of  old  and  dormant 
claims.  Like  courts  of  equity,  they  prescribe  a  rule  to 
themselves,  by  analogy  to  those  positively  prescribed  to 
courts  of  common  law,  beyond  which,  unless  under  special 
circumstances,  constituting  a  just  exception,  they  will  not 
interpose.  The  repose  of  the  commercial  world  requires 
this  forbearance ;  for  otherwise  demands  would  perpetually 
spring  up  after  the  evidence  to  repel  them  was  gone  by  the 
death,  or  dispersion  of  witnesses,  or  by  the  loss  of  important 
documents.  So  that  lapse  of  time  and  acquiescence  of 
parties  constitute  material  ingredients  in  every  claim,  which 
is  sought  to  be  enforced  through  the  instrumentality  of 
tribunals  of  justice.  Where  there  are  no  positive  bars,  pre- 
sumptions are  often  indulged,  which  are  equally  fatal  to  a 
recovery. 

More  than  twelve  years  elapsed  between  the  end  of  this 
voyage  and  the  commencement  of  the  present  suit ;  and  if 
the  case  stood  upon  ordinary  grounds,  such  a  delay  un- 
explained would  be  decisive  against  the  libellants.  It  would 
affect  the  demand  with  the  imputation  of  staleness,  and 
authorize  the  Court  to  dismiss  the  libel. 

But  the  circumstances  of  the  present  case  appear  to  me 
decisive  against  the  defence  of  staleness.  It  is  true,  that 
the  original  voyage  was  commenced  in  1807,  and  the  pro- 
gress and  fulfilment  of  it  were  entirely  interrupted  by  the 
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capture  in  December  1808.  The  claim  for  wages  may  in  a 
sense  be  said  to  have  been  complete  by  the  maritime  law 
for  a  period  up  to  the  last  port  of  trade  and  delivery, 
which  I  consider  to  have  been  the  island  of  Gfuafit,  and 
during  half  the  time  of  the  ship's  delay  there.^  If  the 
conduct  of  the  ship  had  been  confined  simply  to  the  repairs 
and  refreshments  necessary  for  the  prosecution  of  the  voy- 
age, there  might  have  been  some  ground  to  have  considered 
the  Feegee  Islands  the  last  port  of  departure  for  the  purposes 
of  trade.  But  the  purchase  and  taking  on  board  of  ad- 
ditional cargo  at  Guam^  afford  strong  presumptions  to  my 
mind,  that  the  stop  there  was  not  singly  from  necessity, 
but  mixed  with  motives  of  interest  subservient  to  the  great 
objects  of  the  voyage.  But  though  the  right  to  wages  up 
to  the  last  port  of  trade  may  be  considered  as  earned  under 
the  maritime  law;  yet  the  right  to  those  wages  is  acquired 
under  a  continuing  contract  for  the  whole  voyage,  and  is 
not  absolute  until  its  regular  termination.  They  may  be 
fi»feited  for  subsequent  offences;  and  by  the  stipulations 
of  our  common  shipping  articles,  are  not  payable  until  the 
voyage  is  ended.  The  contract  then  being  for  the  whole 
voyage  out  and  home,  no  presumption  of  satisfaction  or 
extinguishment  can  ordinarily  arise  until  after  the  termina- 
tion of  it  by  a  return  home.  In  the  case  before  the  Court, 
a  capture  intervened,  and  produced,  not  an  extinguishment, 
but  a  suspension  of  the  contract.  The  seamen  were,  as 
has  been  repeatedly  held  by  this  Court,  bound  to  remain 
by  the  ship  until  condemnation  took  place,  or  a  recovery 
became  hopeless.^  If  upon  the  proceedings  at  CalcfUta  the 
ship  had  been  acquitted,  the  seamen  would  have  been 
bound  to  have  gone  on  and  completed  the  voyage  upon 
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the  peril  of  the  forfeitures  attached  by  the  maritime  law  to 
their  original  contract.  She  wai  condemned  and  sold ;  and 
certainly  after  that  time  they  were  at  full  liberty  to  depart 
and  seek  a  new  employment.  Still,  however,  the  condemna^ 
tion  was  not  final  upon  their  rights  to  wages  earned  subse^ 
quent  to  the  departure  from  the  Feegee  hland$  or  from  the 
Island  of  Ouam*  By  the  restitution  decreed  upon  the  ap- 
peal the  seamen  were,  at  all  events,  entitled  to  their  wages 
up  to  the  time  of  the  condemnation  at  Calcutta^  if  they 
so  long  remained  by  the  ship.  And  if  the  restitution  was 
decreed  with  freight  for  the  vjhole  voyage  by  way  of  compen«- 
sation  and  damages,  it  seems  to  me  they  were  entitled  to 
wages  for  the  whole  voyage ;  for  in  such  case,  as  freight  is 
in  effect  earned  for  the  whole  voyage,  there  seems  no 
reason  why  the  seamen  should  not  receive  their  wages 
for  the  same  period,  as  such  freight  includes  the  eipenses 
of  navigation.  That  point,  however,  is  not  now  pressed 
upon  the  Court,  and  may  well  be  reserved  for  foture  con- 
sideration. The  view  which  I  wish  to  present  on  the  present 
occasion  is,  that  the  contract  for  wages  being  for  the  whole 
voyage,  it  is  to  be  considered  as  a  continuing  c^Mitract,  until 
the  termination  of  the  voyage,  and  the  wages,  though  due 
at  each  port  of  delivery,  as  in  some  sort  connected  till  swk 
termination,  and  therefore  not  liable  to  be  split  into  frag- 
ments by  the  interposition  of  any  positive  bar  or  lindtation, 
or  by  any  presumption  of  payment.  Indeed^  as  has  been 
already  suggested,  the  clause  in  our  common  shipping  arti- 
cles suspends  the  payment  until  the  close  of  the  voyage. 

The  case  of  the  master  of  a  neutral  ship  upon  capture  is 
far  more  strong  in  point  of  right  and  duty  than  that  of  a 
common  seaman.  He  has  not  only  a  right,  but  it  is  his 
imperative  duty  to  remain  by  the  ship  until  a  condemnation, 
or  all  hope  of  recovery  is  gone.  He  is  intrusted  with  the 
authority  and  obligation  to  interpose  a  claim  for  the  proper* 
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ty  before  the  proper  tribunal,  and  to  endeavour  by  all  the 
means  in  hi3  power  to  make  a  just  and  succesaful  defence. 
To  abandon  the  ship  to  her  fate,  without  asserting  any 
claim,  would  be  a  criminal  neglect  of  duty,  and  would  sub- 
ject him  to  heavy  damages  for  a  wanton  sacrifice  of  tiie 
property.  As  therefore  the  law  compels  him  to  remain  by 
the  ship,  and  attaches  him  in  some  sort  to  her  fate,  he  is 
entitled  to  receive  compensation  fi>r  his  services,  and  this 
compensation  is  a  charge  to  be  borne  in  the  first  instance 
by  the  owner  of  the  ship,  and  ultimately  as  a  general  aver- 
age by  all  the  parties  in  interest.  Hib  duties  do  not  indeed 
cease  even  with  ccmdemnation;  but  be  is  to  act  for  the 
benefit  of  all  cmicemed ;  and  if  he  sboukl  deem  an  appeal 
to  be  expedient,  he  is  bound  to  enter  it,  and  may,  in  his 
discretion,  remain  until  copies  of  the  papers  are  obtained, 
and  other  means  of  rendering  the  appeal  effectual  are  con- 
cluded. The  compensation  for  such  services,  and  the  inci- 
dental expenses,  fall  under  the  same  predicament  as  those 
already  adverted  to.  Upon  these  principles,  I  cannot  but 
consider  Captain  Dorr  entitled  to  wages  from  his  original 
retainer  to  go  the  voyage  until  the  condemnatipn  at  Caleutta, 
He  was  bound  to  remain  by  the  ship  during  that  whole 
petiod,  and  his  wages  must  be  coextensive  in  point  of  time 
with  that  obligation.  He  is  also  entitled  to  compensation 
for  his  services,  as  master,  in  effecting  the  appeal  and  pro- 
earing  the  necessary  papers,  and  for  the  necessary  promul- 
gation of  his  stay  at  Calcutta  for  these  purposes.  For  any 
other  services  performed  by  him,  as  agent  or  factor,  inde- 
pendent of  his  character  as  master,  he  can  have  no  claim 
here,  for  such  claims  are  not  within  the  cognisuice  of  a 
court  of  admiralty. 

As  to  some  of  these  claims,  he  might  certainly  have 
demanded  payment  immediately  upon  his  return-  home ;  as 
to  others^  the  right,  until  the  final  restitution,  might  have 
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been,  and  probably  was,  deemed  doubtful.  For  instance, 
his  tide  to  wages,  at  least  for  a  part  of  the  voyage  after 
leaving  the  Feegee  Islands^  might  have  been  liable  to  great 
controversy,  unless  the  decree  of  condemnation  was  re- 
versed. That  reverse,  at  all  events,  reinstated  him  in  his 
rights. 

Looking  to  the  whole  circumstances  of  the  case,  I  cannot 
say  that  there  has  b§en  any  unjustifiable  delay.  The  restitu- 
tion was  not  made  until  May  1811,  and  the  proceeds  were  not 
finally  obtained  until  four  years  afterwards.  Captain  Dorr 
was  abroad  at  the  time  of  the  restitution,  and  probably 
never  had  notice  of  it ;  and  he  died  abroad  two  years  before 
the  decree  became  efiectual.  The  fair  inference  deducible 
from  all  the  facts  is,  that  the  parties  Were  willing  to  leave 
the  claims  of  Captain  Dorr  to  be  adjusted  upon  the  final 
event  of  the  appeal ;  and  I  cannot  but  think  great  indul- 
gence is  due  to  parties  acting  under  circumstances  of  so 
much  embarrassment  and  intricacy. 

The  claim  of  the  apprentice  to  wages,  supposing  it  to  be 
in  other  respects  unobjectionable,  stands  on  like  principles. 
He  was  retained  on  board  for  the  service  of  the  ship,  and 
as  a  guard  against  embezzlement,  until  the  time  of  her  con- 
demnation ;  and  is  now  entitled  to  wages  at  least  up  to  that 
period,  since  the  decree  of  restitution  has  reinstated  the 
owner  in  his  full  title  to  freight. 

Another  objection  to  the  recovery  of  wages  both  of  the 
master  and  apprentice  is,  that  there  is  no  sufficient  proof  of 
the  actual  shipment  of  the  latter  for  the  voyage,  nor  of  the 
terms  and  rate  of  wages  on  which  either  was  engaged.  It 
is  admitted  that  the  shipping  articles  contain  their  signatures 
and  engagements  for  the  voyage,  with  the  monthly  hire  in 
the  usual  miMiner.  But  these  articles,  it  is  said,  are  not 
evidence  in  any  controversy  between  the  master  and  owner» 
bat  only  in  cases  of  the  other  officers  and  seamen.    This 
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distinction  is  perfectly  novel  in  its  character,  and  cannot,  in 
my  opinion,  be  sustained  upon  legal  principles.  The  ship- 
ping articles  constitute  a  part  of  the  documents  of  the  ship 
for  her  voyage,  and  are  prima  facie  evidence  in  respect  to 
all  persons  named  therein.  Thej  are  in  no  jost  sense  the 
private  papers  of  the  master,  but  properiy  the  docoments  of 
the  owner>  to  which  he  must  be  presumed  to  have  free  access, 
and  of  the  contents  of  which  he  cannot  ordinarily  be  supposed 
ignorant.  These  articles  invariably  contain  the  contract  of 
the  master  in  respect  to  wages  and  the  voyage,  as  much  as 
of  the  seamen ;  and  the  terms  of  hire  of  the  master  and  his 
apprentice,  when  found  there,  must  be  presumed  to  be 
perfectly  sanctioned  by  the  owner.  If  the  latter  wishes  for 
any  fiirther  security  than  the  ordinary  integrity  and  interest 
of  the  master  for  his  fidelity,  he  may  and  ought  to  take  the 
precaution  to  possess  a  copy  of  the  articles,  or  a  distinct 
contract  with  the  master.  And  in  the  customary  orders  for 
the  voyage,  it  is  not  unusual  to  state,  what  the  terms  of  the 
engagement  of  the  master  are  in  respect  to  wages  and  com- 
missions. But  prima  facie  the  shipping  articles  are  presumed 
to  import  verity,  and  to  be  as  well  kpown  to  the  owner  as 
master ;  and  it  is  incumbent  on  the  owner,  if  he  means  to 
contest  the  fact,  to  oflfer  some  evidence  of  fraud,  mistake, 
or  interpolation.  I  wish  to  state  this  as  a  general  rule 
applicable  to  cases  of  this  nature.  But  so  for  as  the  case 
before  the  Court  requires  any  application  of  evidence,  there 
really  dois  not  seem  any  reasonable  ground  for  the  objec- 
tion. It  is  not  doubted,  that  the  master  and  apprentice 
went  on  the  voyage  :  the  compensation  claimed  as  monthly 
wages  is  not  attempted  to  be  shown  to  be  extravagant  or 
unusual :  and  unless  the  Court  is  to  presume,  that  they 
volunteered  their  services  without  reward,  which  would  be 
a  most  extraordinary  and  rash  presumption,  there  is  nothing 
in  the  claim,  which  upon  a  quantum  meruit  ought  not  to  be* 
decreed. 
Toio  IV.  22 
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Another  objection  to  the  recovery  is  the  allegation,  that 
at  Sydney  Cove  or  Part  Jackson  in  Aeti;  South  fValesy  Captain 
Dorr  was  engaged  in  smuggling  spirits,  for  which  illegal 
proceeding  the  ship  was  seized  and  detained,  and  though 
finally  released,  expenses  were  incurred  to  the  amount  of 
^1169  70.    This  is  an  independent  allegation,  and  is  of 
course  to  be  established  by  competent  evidence  on  the  part 
of  the  defendant.    Smuggling  on  the  part  of  a  master  is  a 
criminal  departure  from  duty  and  a  rank  offence,  calling 
upon  the  Court  for  its  most  decided  reprobaticm.    Where  it 
*!&  gross  in  its  circumstances,  and  attended  with  serious 
damage  or  loss  to  the  owner,  it  is  such  a  violation  of  the 
master's  contract,  as  may  be  justly  visited  with  the  penalty 
of  forfeiture  of  wages.    And  under  _  the  roost  venial  and 
favourable  circumstances,  the  damages  actually  sustained 
by  the  owner  may  be  charged  upon  the  wages  of  the  master, 
and  deducted  by  way  of  diminished  compensation  there- 
from.   But  such  misconduct  is  not  to  be  presumed  on  the 
part  of  the  master,  and  must  be  made  out  by  reasonable 
proofs.    It  is  certainly  in  proof  in  the  case,  that  the  ship 
was  actually  seized  at  Port  Jackson^  and  that  expenses  were 
incurred  on  that  occasion.    But  the  ship  was  ultimately 
released,  and  this  circumstance  goes  strongly  to  establish 
that  the  fact  of  smuggling,  even  admitting  that  this  was  the 
cause  of  seizure,  was  not  maintained.    If  indeed  there  waa 
any  smuggling,  as  there  was  a  supercargo,  Mr.  Francoeur^ 
on  board,  who  had  the  sole  control  of  the  cargo,  and  the  di- 
rection of  the  voyage,  it  would  still  remain  to  be  shown,  that 
the  master  participated  or  connived  at  the  act,  and  that  it 
was  his  fault,  and  not  merely  his  misfortune.    Now  there  is 
no  direct  proof  even  of  the  act  of  smuggling.     It  is  at- 
tempted to  be  made  out  by  probable  inferences  from  circum- 
stances  not  very  cogent ;  and  it  is  denied  both  by  Mr.  Fran- 
coeur  and  the  master  in  their  depositions  in  preparatorio.  The 
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seixnre  is  by  them  attribated  to  another  cause,  there  being 
a  convict  foand  secreted  on  board,  who  came  there  without 
their  knowledge  or  connivance. 

There  is  this  additional  circumstance,  that  this  verj  claim 
was  in  1816  brought  by  the  defendant  before  the  commis* 
sioners  appointed  upon  Captain  DorrU  estate  under  a  com- 
mission of  insolvency,  and  upon  full  consideration  was  by 
them  rejected.  Whether  this  rejection  of  the  claim  would 
in  all  cases  be  conclusive,  need  not  be  here  determined.  It 
n  sufficient  to  say,  that  the  decision  of  the  commissioners  is 
entirely  in  coincidence  with  the  opinion*  of  this  Court ;  and 
fortifies  every  conclusion,  which  the  evidence  before  it  would 
BOW  justify  it  in  entertaining. 

The  remaining  questions  respect  the  set-offs  asserted  by 
the  defendant,  as  matters  of  counter  claims.  Some  of  these 
are  properly  before  the  Court,  as  partial  payments  of  wages 
and  advances  in  the  voyage;  but  others  are  debts  and 
claims  of  a  wholly  independent  nature.  Now  in  respect  to 
the  latter,  I  am  utterly  at  a  loss  to  know,  how  they  can  be 
properly  brought  within  the  cognizance  of  this  Court.  Most 
of  them  are  not  of  a  maritime  nature ;  and  even  if  they 
were,  as  they  do  not  grow  out  of  the  maritime  contract,  on 
which  the  libel  is  framed,  it  is  difficult  to  perceive,  how  they 
are  founded  in  point  of  jurisdiction.  Courts  of  admiralty  are 
not  invested  by  statute  with  any  authority  to  hold  plea  of 
set-offii  generally.  Wherever  they  do  entertain  such  claims, 
it  is  upon  general  principles  of  equity,  where  the  claims 
attach  to  the  particular  maritime  demand,  submitted  to  their 
CDgntxance  by  the  libel,  and  not  upon  any  notion  of  a  right 
to  enforce  such  set-ofi,  as  are  now  recognised  and  enforced 
in  courts  of  common  law  under  statuteable  provisions.  The 
set-oft  allowed  in  the  Admiralty  are  principally  those,  in 
which  advances  have  been  made  upon  the  credit  of  the 
ptffticidar  debt  or  demand,  for  which  the  plaintiff  sues ;  or 
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which  operate  by  way  of  diminished  compensaticHi  for  mari* 
time  services  on  account  of  imperfect  performance,  mis- 
conducty  or  negligence ;  or  as  a  restitution  in  valcie  for 
damages  sustained  in  consequence  of  gross  violations  of  the 
contract  for  such  services. 

The  duty  of  the  Court  is  clear,  therefore,  and  it  ought 
not  to  entertain  any  jurisdiction  over  such  set-otTs.  As, 
however,  the  questions  have  been  fully  argued  by  counsel, 
and  these  same  claims  were  presented  to  and  rejected  by 
the  conunissioners  of  insolvency,  I  shall  take  the  liberty  of 
expressing  in  a  few  words  my  own  opinion  respecting  them, 
which,  indeed,  coincides  with  that  of  the  commissioners. 

As  to  the  notes  of  Captain  Dorr  for  $270  and  $75,  it 
now  appears,  that  the  former  was  given  for  the  advances 
made  by  him  at  Calcutta^  and  for  which  he  drew  exchange 
on  the  respondent  in  favour  of  Rammohun  Roy.  These  ad- 
vances were  for  the  master's  expenses  at  Calcuita^  and  are 
certainly  a  proper  charge  oh  the  ship  owner.  They  have 
been  allowed  by  the  underwriters  as  such,  and  paid  to  the 
respondent.  This  note,  therefore,  as  well  as  the  dependent 
claim  for  the  money  advanced  by  Rammokun  Roy,  vanishes 
as  a  subsisting  charge  against  Captain  Dorr.  The  same 
may  be  said  of  the  other  note  for  $75,  which  was  given  by 
Captain  Dorr  for  advances  made  for  his  passage  money  and 
expenses  home  by  the  way  of  JVew  York*  These  expenses 
were  also  payable  by  the  owner.  Indeed,  these  notes  con- 
firm the  view  already  taken  by  the  Court,  that  there  never 
was  any  settlement  really  had  between  Captain  Dorr  and 
his  owner  for  the  proceedings,  of  the  voyage,  but  that  it 
was  postponed  until  the  event  of  the  appeal  should  be 
ascertained.  In  any  other  view  of  the  facts,  the  Court 
would  be  obliged  to  come  to  the  conclusion,  which  it  would 
be  very  reluctant  to  do,  that  an  improper  advantage  had 
been  taken  of  Captain  Dorr*8  necessities,  or  that  he  acted 
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under  the  grossest  mistake  of  his  legal  rights.  I  do  not 
choose,  without  a  full  warrant,  to  indulge  in  such  a  conjec- 
ture. The  facts  admit  of  a  more  liberal  and  just  explana- 
tion. 

The  other  note  for  $35  is  admitted  to  be  due,  and  no 
objection  is  urged  against  the  deduction  of  the  amount  from 
the  present  demand. 

Then  comes  the  claim  for  fifty-eight  kegs  of  lard,  part  of 
the  cargo,  which  it  is  alleged  were  lost,  and  not  accounted 
for  by  Captain  Dorr.  In  the  first  place,  the  whole  cargo 
was  consigned  to  Mr.  FraneoeuTy  the  supercargo,  and  he 
alone  is  responsible  to  account  for  it.  The  master,  as  such» 
had  no  control  over  it ;  and  it  is  not  shown,  that  any  part  of 
it  was  lost  or  injured  by  his  misconduct.  In  the  next  place, 
the  answer  of  Mr.  Francoeur  to  the  standing  interrgatories 
establishes,  that  in  point  of  fact  it  was  embezzled  by  the 
captors.  If  so,  there  is  no  pretence  to  charge  the  master 
with  the  loss,  unless  the  embezzlement  was  by  his  conniv- 
ance,  which  has  not  been  in  the  slightest  degree  hinted  at* 

The  next  item  is  for  palanquin  hire,  and  for  wine  used  at 
Calcutta.  The  former,  I  believe,  is  no  unusual  or  unreason- 
able expense  in  Eout  India  voyages ;  and  the  latter,  if  not 
indispensable,  was  not  deemed  improper  under  the  circum* 
stances,  by  Mr.  Francoeur j  the  agent  of  the  owner,  who  was 
on  the  spot,  and  made  the  advances  for  this  purpose.  In 
the  absence  of  all  proof,  that  these  expenditures  were  un- 
justifiable or  extravagant,  the  Court  must  presume  them  to 
be  correct. 

The  item  of  $19  for  mon^y  advanced  by  Mr.  Carringtan 
appears  to  have  been  in  payment  of  the  expenses  of  the 
protests  at  Calcutta,  and  if  so,  was  a  charge  on  the  owner. 

The  only  remaining  item,  which  requires  any  particular 
notice,  is  that  of  $160  for  clothing,  tools,  and  other  articles 
asserted  to  have  been  supplied  to  Captain  Dorr  and  to  Us 
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apprentice,  during  the  voyage,  out  of  the  property  on  board 
belonging  to  the  ship  owner,  or  for  which  he  was  responsible. 
The  apprentice,  in  his  deposition,  utterly  denies  having  re« 
ceived  any  such  supplies ;  and  there  is  no  proof  to  con* 
tradict  his  testimony.  This  claim,  therefore,  fidls  to  the 
ground,  as  unfounded  in  fiict. 

Upon  the  whole,  I  shall  decree  that  the  libellants  shall 
recover  wages  and  compensation  for  services  according  to 
the  principles  already  stated.  Of  course  the  advance  wages 
and  equitable  claims  are  to  be  deducted. 

Decree  aecoriingly.^ 

1  The  minute  for  the  decree  was  as  follows. 

Captain  Dorr's  wages  from  22d  of  May  1807  to  7th  of)     iqac  /wv 
June  1809,  at  $50  per  month,  3  years  and  a  half  month  > 

Compensation  in  the  nature  of  Wages  for  serviees  as  master, } 
from  7th  of  June  (time  of  condemnation)  till  departure  >      350  00*^ 
for  home,  say  7th  November  1809,  5  months,  at  950       3 

James  Powell's  (the  apprentice)  wages  from  5th  of  June  /       000  nn 
1807to7thofJunel809,2yeaiB,at$13pernKmth       $       "^  ^ 


Deduct  Cr. 

Cash  paid  master  as  advance  wa^  $100 

.  Da       do.        do.      Apprentice  34 

Note  for  cash  lent  35 


$1763  00 


159  00 


Note  of  4th  of  May  1810>  for  general  average  }   ^nj,  ,m 
(ifpioduced  and  proved)  ^^    J  164  73 

32378 


Balance       $  1439  38 

Interest  from  13th  of  April  1833  (the  commencement  of  ) 
the  suit)  to  13th  of  June  1838,  3  years  and  3  months,   >       187  09 
on  $1439  38  cts.  S 


.    Whole  amount       $  1636  37 

*  The  sum  of  $350  was  paid  by  the  underwriters  to  the  defendant 
for  Hip  master's  services  at  Calcmtta. 
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The  Brio  Alexander,  Willtam  Booth  Claimant. 

Tbe  first  section  of  the  Sltve  Tfade  Act  of  ItfOO,  ch.  51,  prohibits  not  merely  the 
tnnsportation  of  stares,  bat  the  being  employed  in  the  business  of  the  sltvv  tnde ; 
end  therefore  a  vessel  caught  in  soch  trade,  tfaoogh  beibra  she  has  taken  slaTes  on 
board,  is  liable  to  foifeitore. 

Libel  of  seizure  founded  on  the  Slaye  Trade  Act  of  20th 
of  April  1818,  ch.  86 ;  the  act  of  22d  March  1794,  ch.  11 ; 
and  the  act  of  10th  May  1800,  ch.  ftl. 

At  the  trial  the  only  count,  which  was  sustained  by  the 
evidence,  was  founded  on  the  first  section  of  the  act  of 
1800,  ch.  51.  Upon  the  evidence  Blair,  for  the  claimant, 
contended,  that  there  was  no  olBence  within  the  act  of  1800, 
even  supposing  the  vessel  was  engaged  in  the  slave  trade, 
because  no  slaves  had  been  taken  on  board  or  were  on 
board  during  the  voyage,  for  transportation,  which  was  ne- 
cessary to  bring  the  case  within  the  act. 

Blakcj  District  Attorney,  contended,  that  the  employment 
in  the  slave  trade  was  the  thing  prohibited  by  the  act,  and 
slaves  were  not  necessary  to  be  taken  on  board  to  complete 
the  offence.  He  cited  the  Plattsburg  before  Judge  Van 
Nt$$  at  New  York,  and  the  Fortuna  (1  Dodsonj  81). 

Stort  J.  The  first  section  of  the  act  of  1800,  ch.  51,  on 
which  alone  this  prosecution  can  be  maintained,  declares, 
'^  that  it  shall  be  unlawfol  for  any  citizen  d^c.  directly  or 
indirectly  to  hold  or  have  any  right  or  property  in  any  ves* 
sel  employed  or  made  use  of  in  the  transportation  or  carrying 
of  slaves  from  one  foreign  country  to  another,  under  the 
penalty  of  forfeiture.*^  The  question  is,  whether  the  pen- 
alty is  aflked  to  the  mere  employment  of  the  vessel  for  the 
buraness  and  for  the  purpose  of  transporting  slaves,  or 
whether  actual  transportation  is  necessary.    My  opinion  is. 
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that  the  former  is  the  true  construction  of  the  act.  We 
often  speak  of  vessels  ^'  employed  in  the  coasting  trade  and 
fisheries,"  and  the  acts  of  Congress  use  the  same  language, 
when  actual  transportation  and  actual  fishing  are  not  in- 
tended ;  but  the  purpose  and  business  of  the  voyage  are  the 
coasting  trade  and  fisheries.  And  it  has  never  been  doubt- 
ed, that  a  vessel  licenced  for  the  coasting  trade  and  fish- 
eries, and  on  a  voyage  for  that  purpose,  was  truly  employed 
in  such  trade  or  fisheries,  although  no  goods  were  in  the 
course  of  actual  transportation,  and  no  fisheries  had  been 
yet  attempted. 

Let  us  look  then  to  the  other  clauses  of  the  statute,  and 
see  whether  they  do  not  afibrd  means  to  ascertain  the  true 
sense  of  the  legislature.  The  second  section  declares  it 
unlawful  for  any  citizen  &c.  **  to  serve  on  board  any  vessel 
of  the  United  States  employed^  or  made  use  of^  in  the  transport 
tatian  or  carrying  of§laves  from  one  foreign  port  to  another," 
on  the  penalty  of  fine,  not  exceeding  2000  dollars,  and  im- 
prisonment, not  exceeding  two  years.  The  language  of 
this  section  is  substantially  like  that  of  the  first.  The  third 
section,  however,  is  difierent.  It  declares,  ''that  if  any 
citizen  d^c.  shall  voluntarily  serve  on  board  of  any  foreign 
ship  or  vessel,  which  shall  hereafter  be  employed  in  the  slave 
trade^  he  shall,  on  conviction,  be  liable  to  and  sufier  the 
like  forfeitures,  fines,  d^c."  Here  the  phrase  used  is,  ''  em- 
ployed in  the  slave  trade,"  which  shows,  that  it  was  the 
employment  in  the  traffic  or  business,  and  not  merely  the 
actual  transportation,  which  is  the  object  of  the  prohibition ; 
and  yet  it  must  be  almost  an  irresistible  inference,  that  the 
legislature  had  the  same  general  intent  in  all  these  three 
sections.  The  fourth  section  still  more  strongly  demon- 
strates the  construction.  It  declares,  '^  that  it  shall  be  law- 
ful for  any  commissioned  vessels  of  the  United  States  to 
seize  and  take  any  vessel  employed  in  carrying  on  trade^ 


MAY  TERM,  ins.  177 


The  Brig  Alextnder. 


husinesi  or  traffiCf  contrary  to  the  true  intent  and  meaning  of 
this  act,  or  of  the  said  act,  to  which  this  is  an  addition." 
The  words  here  clearly  indicate  a  legislative  intent  to  reach 
the  case  of  vessels,  whose  business,  employment,  or  traffic 
was  slave  voyages.  ' 

Now  it  appears  to  me,  that  every  vessel  fitted  out  for  the 
purpose  of  the  slave  trade  may  be  truly  and  accurately  said 
to  be  employed  in  that  business,  and  carrying  it  on,  as  soon 
as  she  has  sailed  on  the  voyage.  It  matters  not  at  what 
point  of  the  voyage  she  is  captured,  her  enterprise  is  the 
slave  trade,  and  every  act  done  on  such  a  voyage  is  an  act 
of  carrying  it  on.  In  the  case  of  the  Fortuna  (1  Dodton  81, 
86),  Sir  William  Scott  adopted  a  similar  doctrine.  *'  It  mat- 
ters not,*'  says  he,  ^'  in  my  opinion,  in  what  stage  of  the 
employment  [i.  e.  the  slave  trade],  whether  in  the  inception, 
or  the  prosecution,  or  the  consummation  of  it,"  the  vessel  is 
seized. 

I  interpret  the  language  of  the  first  section  of  the  act  of 
1800  by  that  of  the  third  and  fourth,  and  I  think,  that  the 
legislature  intended  the  same  thing  in  all ;  and  that  is,  that 
the  employment  in  the  business  and  for  the  purposes  of  the 
slave  trade,  and  not  merely  the  actual  transportation  of 
slaves,  should  be  prohibited  and  punished. 

Decree  of  condemnation  affirmed. 
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RHODE  ISLAND,  JU17E  TEBM,  1823,  AT  NEWPORT. 


SHon.  JOSEPH  STORY,  Associate  Jostice  of  the  Sapfeme  Court. 
HoD.DAVm  HOWELL.  DUtrict  Judge. 


Hannah  Gardner  and  others  vs.   Ezekiel  W.  Gardner 

AND  Elisha  R.  Potter. 

Where  a  testator  devised  to  one  of  Ms  tons  in  fee  two  third  parts  of  a  certain  farm, 
**  he  polling  all  myjutt  debU  oui  af$aid  utaU,**  it  was  held  that  the  debts  were  not 
a  mere  charge  on  the  devisee,  bat  a  charge  on  the  land  devised  also ;  but  the 
chaige  being  for  the  payment  of  debts  generally,  a  bonaJidB  purchaser  from  the 
devisee,  who  has  paid  the  purchase  Bsoney,  is  not  bound  to  loeA  to  the  appttoatkni 
it. 

Theh  is  no  diference  in  this  respect  between  a  chaige  on  the  land,  and  a  trust  cre- 
ated to  pay  the  debts.  Notice  of  the  chaige  does  not  vary  the  rights  of  the  pur- 
chaser. 

If  the  purchase  money  is  unpaid,  it  may  be  followed  into  the  hands  of  the  purchaser. 

Real  estate  being  assets  for  the  payment  of  debts  generally',  ia  Hhode  Jsland,  by 
statute,  the  executrix  may  sue  the  devisee  and  the  purchaser  before  payment  of 
the  debts,  to  compel  them  to  appropriate  the  purchase  money  to  the  payment  of 
the  debts  and  to  exonerate  the  assets  of  another  devisee  entitled  to  be  ex* 
onerated.  If  a  purchaser,  instead  of  paying  over  the  purchase  money,  appUes  it, 
with  notice  of  ihe  charge,  to  the  payment  of  the  devisee's  own  debts,  to  the  injury  ** 
of  the  creditors  of  the  devisor,  it  is  misapplication  of  the  purchase  money,  for 
which  he  may  be  made  responsible  in  equity  at  the  suit  of  the  executrix. 

jThis  was  a  bill  in  equity.  The  facts  were  as  follows : 
Peleg  Gardner,  of  South  Kingston,  by  bis  will,  dated  the  7th 
of  July,  1817,  having  given  his  wife  (one  of  the  plaintiflEs)  a 
part  of  his  mansion  house  and  the  use  of  one  third  of  his 
stock  dLC.  for  her  life,  in  lieu  of  dower,  made  the  following 
devise :    "  I  give  and  devise  to  my  beloved  son,  Ezekiel  W> 
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CrardneTf  two  third  parts  of  all  that  my  Ferry  farm,  ao  called, 
formerly  owned  by  John  Franklin^  and  now  in  the  possession 
of  the  said  Ezekid  W.  Gardner;  with  two  thiid  parts  of  the 
sloop,  boats,  scow,  wharf,  rights  and  priTileges,  to  my  said 
Ferry  estate  belonging,  of  every  kind  whatever,  to  him  the 
said  Ezekid  W*  Gardner^  and  to  his  heirt  and  assigni  Jorever^ 
he  my  son  Ezddel  W,  Gardner  paying  aU  my  just  debts  otU  of 
said  estate.^    The  testator  then  proceeds  to  devise  the  other 
third  of  the  Ferry  estate  and  some  other  real  estate  to  his 
daughter  Isahd  in  fee.    He  then  devises  other  real  and  per- 
sonal estate  to  his  other  daughters,  Martha  C.    Gardner^ 
Hannah  Gardner,  and  Mary  Ann  Gardner  in  fee  ;  and  gives 
an  annuity  to  his  daughter  Dorcas  Gardner,  of  300  dollars, 
payable  out  of  the  estates  given  to  her  four  sisters*    Then 
comes  the  following  clause  :     *'  And  I  do  hereby  order,  and 
it  is  my  toUl,  that  my  son,  Ezekiel  fV.  Gardner,  shall  pay  all 
my  just  debts  oitt  of  the  estate,  herein  given  him  as  before  men^ 
iionedJ^    He  then  gives  the  residue  of  all  his  estate,  real 
and  personal  to  his  wife,  Hannah  Gardner,  in  fee,  and  makes 
her  the  executrix  of  his  will. 

The  testator  died,  and  his  will  was  duly  proved  in  the 
Court  of  Probate,  in  April,  1818.  A  commission  issued 
from  the  Probate  Court  to  ascertain  the  debts  of  the  testa- 
tor in  July,  1818,  and  the  commissioners  made  a  report  of 
their  doings  in  July,  1820,  which  was  duly  accepted.  The 
report  stated  the  debts  of  the  testator  at  $7373  14 ;  and  re- 
jected two  accounts  presented  to  the  commissioners,  one  of 
which  was  an  account  of  Ezekiel  W.  Gardner ^  the  other  of 
John  P.  Mann*  In  April,  1819,  Ezekiel  W.  Gardner,  having 
purchased  the  third  of  his  sister  Isabel,  sold  the  whole  to  the 
defendant,  Elisha  R.  Potter,  for  the  asserted  sum  of  1 5,000 
dollars. 

None  of  the  testator's  debts  having  been  ptid,  and  suits 
at  law  having  been  commenced  against  the  executrix,  to 
establish  and  enforce  the  rejected  claims,  the  present  bill 
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was  brought  by  the  executrix  and  her  daughters,  Hannah 
Gardner  and  Mary  Ann  Chrdner  (two  of  the  devisees  in  the 
will),  to  enforce  the  trust  in  the  will  for  the  payment  of  the 
debts  of  the  testator  out  of  the  Ferry  e$tate^  devised  to  the 
defendant,  Ezekid  W.  Oardner,  and  afterwards,  fraudulently, 
as  it  was  charged,  conveyed  to  the  defendant,  EU$ha  R.  Pot" 
ter.    There  was  also  a  prayer  for  general  relief. 

The  defendants  put  in  their  answers ;  and  the  cause  caine 
on  for  a  hearing,  after  the  general  replication  filed,  upon 
the  answers  and  other  proofr  in  the  cause. 

fVebsiery  Hazard^  and  Bridgham  for  the  plaintiffs. 

It  is  a  well  known  principle,  long  established  both  in 
courts  of  law  and  equity  that  in  the  construction  of  a  will 
the  intention  of  the  testator  is  to  be  sought  for  and  collected 
from  the  whole  instrument,  ^^  ex  viiceribus  te$tamentij^^  and  when 
found  is  always  to  govern.  It  is  a  maxim  of  the  English 
law,  '*  quod  tdtima  voluntas  testatoris  perimplendn  est,^  Every 
will  ought  to  be  so  expounded  as  to  give  effect  to  every 
part  of  it ;  so  that  each  word  may  have  its  particular  opera- 
tion and  not  be  rejected.  "  Every  string  ought  to  have  its 
sound."  ^  Applying  this  principle  to  the  will  in  question 
we  would  ask  what  the  intention  of  the  testator  was  in  regard 
to  the  devise  to  Ezekid9  Did  he  not  m^an  that  his  debts 
should  be^r«^  paid  out  of  the  estate  devised  to  EzeJdel?  or  in 
other  words,  that  the  estate  itself  should  be  the  fund  out  of 
which  his  debts  should  be  paid  f  that  the  same  estate  should 
at  all  events  be  liable  therefor,  and  thereby  exonerate  the 
whole  of  the  personal  and  all  the  reat  of  the  real  estate  from 
that  burthen  ?    To  secure  the  payment  of  the  debts  out  of 

1  6  Cndse  (Eng.  edA  157.--7  Bac.  .341,  342.-3  Bur.  1533,  Badddy 
V8»  LeppingtielL — 5  Ttrm  Rao.  29!2,  Andrew  vs.  SoutkotLSt. — ^  Bur. 
770,  Strong  vs.  Ouinmtn.— 4  Vez,jun,  311,  TkeUu&wn  vs.  WootfordL — 
11  Mass.  Rep,  528,  Cook  vs.  Holmes  ifc. 

9  2  Peer  mUiamSy  282,  Barker  vs.  OOes.-^  Cruise  (Eng.  edX  157.— 
1  iVfi6.  448,  in  fio<e^-d  Ji^rwaU's  Rtp.  25,  Chambers  vs.  BraUs/ord. 
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this  fund  and  not  to  put  the  payment  of  them  off  merely 
upon  EzeUel  personally,  who  might  fail  to  do  it,  he  guard* 
edly  uses  the  words  ^*he  paying,"  &c.  This  expression 
amounts,  we  conceive,  to  a  condition,  and  we  contend  that 
Ezetdd  took  under  this  will  a  fee  simple  conditional  in  the 
real  estate  devised  to  him.  **  He  paying,''  or  *^  upon  paying,'' 
or  *^  on  condition  that  he  pay,"  die.  are  all  terms  importing 
c^e  and  the  same  thing,  to  wit,  a  condition  precedent.^ 

This  testator  meant  that  his  debts  should  be  paid  out  of 
the  estate  devised  to  Ezekiel;  that  he,  Ezekiel^  should  not  have 
it  in  his  power  to  defeat  that  intention ;  that  the  other  de- 
visees should  not  be  remediless  in  case  Ezekiel  should  not 
pay,  and  therefore  he  annexed  the  condition  to  the  devise. 
Not  only  the  words  of  this  particular  devise  show  this  to  be 
the  intention  of  the  testator,  but  the  whole  tenor  of  the  will 
confirms  it,  ^'  ei  interest  reipublica  suprema  hominum  testamenta 
rata  haberi^  Bladcsione^  in  his  Commeftitaries,  vol.  2.  page 
382,  says,  *^  that  every  will  is  construed  with  equal  favor  and 
benignity  in  courts  both  of  law  and  equity,  and  is  expound- 
ed rather  on  its  own  particular  circumstances,  than  by  any 
general  rules  of  positive  law.  But  should  this  devise  not  be 
considered  as  giving  a  mere  conditional  estate  to  Ezekiel^ 
still  the  will  creates  a  lien  upon  the  land  devised  to  him,  to 
the  extent  of  the  testator's  debts,  and  the  land  will  stand 
charged  therewith  in  whosesoever  hands  it  may  be.  By 
the  laws  of  England  real  estate  is  not  liable  or  chargeable 
with  the  payment  of  simple  contract  debts  unless  made  so 
by  will. 

9  Videy  Co.  UL  23&  h^Orphans'  Leg,  a64— 366;— 1  Cro.  EUz.  146. 
Cridcmtrt  vs.  Patersan.  Ibid.'205,  379.-6  Cruise  (Ew.  ed.),  438.— 
3  Cniise  47.-2  Femon^ 366,  Bamadiston  vs.  Fom€.^WiatSy  153,  Achtr- 
J^  VB.  FerMon.— 3  Venwn^  333,  Carey  vs.  Bertie.— 13  Mod.  1^  Bariy 
VB.  Lard  Fauikiand.—!  Salk.  156,  Orimston  vs.  Ld.  Bruce.-^10  Mod. 
15%  Turner  vs.  Goorfimn.— 1  Vent  177,  Pekrs  vs.  Opie.—Bnd.  147, 
Jdxtg^  vs.  ChetHwrt. 
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But  in  this  country,  the  laws  are  founded  on  more  just 
and  equitable  principles.  The  relics  of  feudal  law  are  dis- 
carded ;  a  more  liberal  policy  prevails,  and  just  debts  of 
every  nature  stand  on  the  same  footing ;  and  all  the  property 
of  a  deceased,  both  real  and  personal,  is  liable  for  the  pay- 
ment of  them ;  the  latter  first,  and  in  case  of  a  deficiency  in 
ihaty  then  the  former,  or  so  much  thereof,  as  may  be  neces- 
sary to  complete  the  object.  This  is  a  principle  well  known 
by  every  citizen  of  this  state  old  enough  to  transact  any 
business,  and  undoubtedly  was  well  understood  by  the  tes- 
tator when  he  made  his  will. 

Both  in  England  and  here  the  personal  estate  is  in  the 
first  place  to  be  applied  to  the  payment  of  debts,  but  a  tes- 
tator may  discharge  his  personal  and  charge  his  real  estate 
with  the  payment  of  them.^ 

The  debts  being  made  payable  out  of  the  estate^  is  the  same 
as  if  they  had  been  made  payable  out  of  the  profits  or  rents 
or  income  of  the  estate.  So  says  Justice  WUmot  in  deliver- 
ing the  opinion  of  the  court  in  the  case  of  Badddy  vs.  Lep- 
pingweUj  3  Bur.  1541. — Ezekiel  is  not  therefore  personally 
answerable  or  liable  for  the  payment  of  the  debts.  The  estate 
alone  is  chargeable  and  it  is  quite  immaterial  so  far  as  re- 
lates to  the  present  case,  whether  Ezekiel  accepted  the  de- 
vise or  not.  If  he  had  not  accepted  it,  the  estate  would 
have  gone  to  the  heirs  generally  of  the  testator,  subject 
however  to  the  charge.  But  as  he  has  accepted  the  devise, 
he  takes  the  estate  subject  to  the  same  charge. 

As  words  of  limitation  are  used  in  this  will,  the  estate 
being  devised  to  Ezekiel  and  his  heirs,  no  question  can 

4  1  Ptere  ffiUiams,  490,  FreemouU  vs.  Ikdire.^Ibid.  431,  MasUrs 
vs.  MasUrs.S  Peer  WiiUatMy  95,  96,  Harris  vs.  InglaUw.^Ibid.  358, 
King  vs.  Gng^ — ^  Peere  ffiUiams^  190,  Davis  vs.  Gardiner, — 1  Fez.  499^ 
iMpet  vs.  Carter,-— 2  Fez.  371,  Earl  of  Godolphin  vs.  Penneek. — Ibid. 
SIS,  Thomas  vs.  BKnMefl.— 4  Bacon,  283,  2^4,  285.-3  Vez.  jun.  738, 
ShaUeross  vs.  Finden. — 1  Maddoek,  474,  and  onwards  — 2  Fez.  jun.  328, 
IRghUy  vs.  KighUy. — 1  WUion,  24,  Walker  vs.  Jackson.  {In  chancery.) 
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arise  as  to  the  quantity  of  estate  or  extent  of  interest,  which 
he  took.  It  was,  we  think,  undoubtedly,  either  a  fee  simple 
conditional,  as  herein  first  attempted  to  be  shown,  or  a  fee 
simple  subject  to  the  lien  or  charge  thereon  for  the  testa- 
tor's debts,  as  lastly  above  urged.^ 

If  Ezekid  had  the  power  to  sell  as  is  contended  for  by 
the  respondents,  his  power  so  to  do  must  have  been  derived 
from  the  will,  and  must  have  been  implied  from  the  circum- 
stance, that  the  testator's  debts  were 'to  be  paid  by  him  out  of 
the  ettate^  and  a  sale  was  needful  in  order  to  raise  the  money 
o%U  of  the  estate  to  enable  him  to  comply  with  this  provision. 
If  this  position  is  correct ;  if  Ezekiel  had  the  power  to  sell 
and  did  sell,  for  the  purpose  above  mentioned,  he  could  have 
acted  in  no  other  character  than  that  of  a  trustee  under  the 
will,  and  in  that  case  he  was  bound  to  respect  the  rights  of 
the  complainants  as  beneficially  interested  under  a  sort  of 
resulting  or  constructive  trust  in  their  favour.  Had  not  the 
estate  been  conveyed  by  Ezekid^  the  complainants  could 
have  proceeded  against  it  under  a  bill  in  equity,  and  com- 
pelled a  sale,  and  thereby  reused  the  needful  sum  of  money 
o^  of  k  to  enable  them  or  the  executrix  to  pay  the  debts. 
Tbis  being  the  purpose  of  the  testator  the  estate  is  liable 
even  in  the  hands  of  a  purchaser.^ 

Again,  viewing  Ezekid^  for  the  reason  already  mentioned, 
ii»  the  character  of  trustee  under  the  will,  and  the  complain- 
ants as.  the  cestuu  que  trusty  the  latter  had  such  a  vested  inter- 
est  in  the  estate  as  could  not  be  impaired  or  destroyed  by 
the  voluntary  act  of  the  trustee,  and  therefore  the  trust  fol- 

^  3  Mum*  Rep.  169,  Lhmgstofi  vs.  Executors  tf  lAvingsUm, — 
5  JVrm  Rep.  558,  xlenn  vs.  MdLor*-^  TervA  Rep.  175,  iSiame  cast  decid- 
ed in  same  um.— 2  Bos.  fy  Ptd.  247,  Same  case  decided  in  same  toay  in 
House  efljoTos. — 3  Bur.  1541.  Badddy  vb.  LeppingtoeU. — 8  Johns.  Jxep. 
141,  Jackson  vs.  Harris.^1  Merivalws  Rep,  240,  JVetrmon  et  ux.  vs. 

« 1  CViMM,  547.-5  rez.iun.  130,  Wynn  vs.  nmiams. 
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lowed  the  estate  into  the  hands  oiFotter^  he,  as  will  be  shown 
hereafter,  having  knowledge  of  the  trust.^ 
.  Lord  Hardwicke  is  reported  to  have  expressed  himself  thus 
emphatically  on  this  subject,  *^If  a  person  will  purchase 
with  notice  of  another's  right,  his  giving  a  consideration 
will  not  avail  him,  for  be  throws  away  his  money  voluntarily, 
and  of  his  own  free  will."  Potter  purchased  of  Ezekid  under 
a  full  knowledge  of  this  trust,  if  it  may  be  called  or  considered 
such.  The  peculiar  provisions  of  this  will,  taking  the  whole 
of  it  together,  are  such  as  to  make  it  the  bounden  duty  of  a 
voluntary  purchaser  to  look  to  the  application  of  the  pur- 
chase money,  and  Potter's  failing  to  do  this,  in  this  instance, 
is  such  a  craaaa  negligeniia  as  renders  him  answerable  to  the 
complainants  in  the  present  suit.^ 

We  contend  then,  first,  that  equity  will  give  relief  against 
the  person  entrusted,  and  his  heirs,  and  such  alienees  as  have 
purchased  either  without  a  valuable  consideration  or  with 
express  notice.^ 

Lord  Bacon,  in  his  readings  on  the  Statute  of  Uses,  page 
312,  says,  that  ''  the  chancery  looketh  farther  than  the  com- 
mon law,  viz.  to  the  corrupt  conscience  of  him  that  will  deal 
in  the  land  knowing  it  in  equity  to  be  another's,  and  there- 
fore if  there  were  radix  amaritudinis  the  consideration  purg- 
eth  it  not,  but  that  it  is  at  the  peril  of  him  that  giveth  it, 
so  that  consideration  or  no  consideration  is  an  issue  at  com*- 
mon  law,  but  notice  or  no  notice  is  an  issue  in  chancery.^  " 

7  4  Johns.  Chan.  Rep.  13G,  Shepherd  vs.  McEvers.^1  Cruise^  486, 
540,  548,  549,  405,  400.— fVanie  Cont.  Rem.  479.-3  Vem.  5,-4  Fez. 
jun.  97 J  Crew  V8.  Dicken. 

SFonb.  Book  2.  Chap.  6.  §  a— 13  Fez.  jun.  IH,  JKem  vs.  .¥31.— 

17  Fez.  jun.  4d5,  Lord  Momtfort  vs.  Lord  C€utogan, 

9  2  JFbnfr.  148,  and  note  (/).— /6ti,  151,  and  noU  (A).— 3  MadL  Com. 
339.— 1  Term  Rep.  763,  W^Uimghby  vs.  mUoughlty. 

10  3  fVmft.  155,  FermorU  case^  3  Rep.  76b.^Jjord  BaconU  ReadingBt 
313. 
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Secondly,  that  whatever  is  sufficient  to  put  the  party  upon 
inquiry  is  good  notice  in  equity.^ 

Thirdly,  that  notice  is  not  confined  to  the  time  of  the  con- 
tract, for  if  a  person,  who  has  a  lien  in  equity  on  the  prem- 
ises give  notice  of  such  equitable  lien  b^ort  actual  payment 
of  the  purchase  money  it  is  sufficient ;  ^ — or  before  the  exe- 
cution of  the  conveyance  though  the  purchase-money  be 
actually  paid.     1  Alk.  384,  W^  vs.  W^g. 

Fourthly,  that  a  person  claiming  as  bona  fide  purchaser  for 
a  valuable  consideration  must  deny  the  fact  of  notice  of  the 
trust  and  of  every  circumstance  from  which  notice  might  be 
inferred.^    He  must  deny  it  though  it  be  not  charged.^^ 

Fifthly,  that  by  taking  a  conveyance  with  notice  of  the 
trust,  the  purchaser  himself  becomes  the  trustee,  notwith- 
standing any  consideration  paid.^ 

Sixthly,  that  it  is  true,  that  generally  a  purchaser  is  not 
liable  in  equity  for  misapplication  of  purchase-money  where 
an  estate  is  chargeable  generally  with  payment  of  debts  and 
vested  in  a  trustee  to  sell,  but  that  it  is  otherwise  if  an  estate 
is  made  chargeable  with  particular  debts.  And  that  if  there 
is  any  coUusion  between  the  trustee  and  purchaser^  the  purchase 
would  be  infected  with  the  fraud  or  collusion.^ 

n  2  Fonb.  155  and  note  (m^-^lbid.  156.— 1  Ver.  149,  Bovey  vs.  Srniih. 
—2  Ver.  384,  Ihras  vs.  Cheny.^1  Ver.  319,  Dunek  vs.  Kent.-^^  Ver. 
66%  Draper's  Co.  vs.  Farctfey.— 1  Cruise,  546.— 1  JJtL  490,  Smiih  vs. 
Low.^U  Vez.jun.  426,  HaUys.  Smith. 

12  2  Ihnb.  152  in  noU  (t).— 3  Peere  fFiUiamSy  307,  TburnOe  vs.  J^aish. 
—2  Mc.  630,  Story  yB.Ld.  mnsar.-Q  Mu  304,  Hardingham  vs.  NichoUs. 

'^  1  Johns.  Ch.  Rep.  566,  Murray  vs.  BaUou. 

M  3  Johns.  Ch.  Rep.  345,  Denning  vs.  SmUh.-^l  Johns.  Ch.  Rep.  302, 
Fhtsi  VB.  Beekfnan^--2  Peere  HlUiams,  491,  Brace  vs.  Dutchess  of  Mad- 
borough. 

15  2  Ihnh.  152.— 1  Cruise,  485,  486,  492,  540,  541— 1  Schoales  *  Le^ 
froy,  262.-2  Fenu  271,  Saunders  vs.  Dehew.^l  Johns.  Ch.  Rep.  566, 
Murray  vs  BaUou.—FMme  Con.  Rem.  479.-1  Peere  WiUiams,  128, 
Pye  vs.  Gorge.— 2  Vez.jun.  437,  Tai^  vs.  StibberL 

^  7  Bacon.  155,  in  margin,  and  the  eases  there  ci^e<2.— 2  Fonb.  153, 
and  note  (k) — 1  Fern.  260,  Dunch  vs.  E:ent.^Bnd.  303,  J^alding  vs. 
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Seventhly^  that  a  bona  fide  porchafler  has,  in  equity,  been 
postponed,  in  respect  of  his  conniving  at  the  Mvbtequent  frand 
of  him  under  whom  he  derived  his  title,  and  those  instances 
are  evidently  exceptions  to  the  general  rule.^'^ 

Throughout  the  whole  of  these  transactions  Potter 
knew  that  the  complainants  intended  to  resort  to  this  fund 
for  the  means  of  paying  the  debts,  and  he  and  Ezekiel  both 
confess,  in  their  answers,  that  the  purchase-inoney,  as  6st  as 
paid,  was  q^plied  by  Exekid^  with  the  knowledge  and  aid 
of  Potter,  to  the  discharge  of  EzekiePe  own  debts,  and 
that  even  in  June,  1830,  when  all  the  first  payment,  being 
between  six  and  seven  thousand  dollars,  had  been  thus  ap- 
plied, Ezekiel  was  still  so  haid  pushed  by  his  creditors  as  to 
induce  him  to  urge  Potter  so  to  alter  the  contract  as  to  ob- 
tain more  money  to  relieve  himself  therefrom,  which  was 
accordingly  done. 

Eighthly,  that  it  is  the  duty  of  a  trustee  not  to  bring  the 
property  to  sale,  until  all  information  has  been  acquired  by 
him  for  the  benefit  of  the  cestui  que  trust,  under  circumstan- 
ces likely  to  make  it  yield  its  utmost  value.^ 

Agreeably  to  the  above  principle  Ezekiel  ought  not  in 
fairness  to  have  sold  (admitting  he  had  power  to  sell)  till 
the  commissioners  had  made  their  report,  and  the  amount  of 
debts  bad  been  thereby  precisely  ascertained.  And  Potter, 
having  full  knowledge  of  the  trust  aforesaid  (if  trust  it  may 

Shalmar.—A  Fez,  Jun,  100.  Crew  vs.  DidUn, — 7  Fez.  j«n.  15S,  J9itt  vs. 
Bimpson. — 2  Vem,  5,  CoUereU  vs.  Hampton — 1  Fez.  173,  IMnfd  vi. 
Baldwin.-^!  Maddock,  496.-2  Ch.  Ca.  115, 121,  Culpeper  vs.  Aston.-^ 
1  Johns.  Ch,  Rep,  573,  MurrauvB.  BaUou» — Sugden^s  Vendors^  349,  and 
^  other  casts  iktrt  cited.'-A  Term  Rep.  €25,  (tn  noU)  WhaU  vs.  IfeotiL 
13  Fez.jun  114,  Hiem  vs.  JtfiZI.— 2  Fern.  616,  Crane  va.Drake.-^  Fez. 
Jun.  209,  Taiflor  vs.  Bawkins — 2  Peere  frUltaffiSy  148,  JBver  vs.  CMett. 
— i6ui.  150,  Burting  vs.  Slonard.-^U  Fez.  jun.  485,  Lord  Mim^M  vs. 
Lord  Cadogan. 

n  2  IMb.  151,  tn  fiofe  (/k).-*7  Fez.  jun.  152  ffiff  vs.  ^uiifMwi. 

IB  2  Johns.  Ch.  Rtp.  110,  Hart  vs.  7\sn  JE|ycifc«-*10  Vex.  jun.  383^  £d- 
parie  Bennett. 
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be  called),  together  with  all  the  circumstances  attending  it, 
ought  not,  for  the  same  reasons,  to  have  purchased  at  that 
time. 

Ninthly,  we  admit  that  no  schedule  of  the  debts  has  ever 
been  delivered  to  the  respondents,  or  either  of  them ;  and 
that  the  commissioners  had  not  made  report  of  the  debts  at 
the  time  of  the  sale ;  but  in  answer  thereto  we  say,  firstly, 
that  PoiteTj  as  well  as  Ezekiel,  well  knew  the  debts ;  and, 
secondly  that  a  commission  of  insolvency  was  then  pending 
in  order  to  ascertain  the  debts  judicially,  and  that  both  the 
respondents  were  bound  by  every  principle  of  justice  and 
equity  to  take  notice  of  said  commission,  and  to  govern 
themselves,  by  it  It  was  a  public  proceeding,  a  sort  of  ju« 
dicial  proceeding,  a  proceeding  in  a  court  of  record,  of 
which  all  persons  are  presumed  to  be  cognizant,  and  of  which, 
in  this  instance,  both  the  respondents  had  actual  notice.  It 
was  a  lis  pendeni^  and  a  Us  pendens  is  constructive  notice, 
agreeably  to  the  following  authorities.^ 

Tenthly,  that  the  law  so  guards  the  interests  of  all  man* 
kind  that  any  collusion,  by  any  person,  in  any  transaction^ 
prejudicing  the  rights  of  others,  cannot  and  ought  not  to  be 
supported  either  in  courts  of  law  or  equity.  Even  the 
alienation  of  assets  by  an  executor,  who  has  by  law  com- 
plete and  perfect  controul  over  them,  is  not  good,  if  there  is 
collusion  between  him  and  the  purchaser.^ 

Eleventhly,  the  purchasing  of  assets  of  an  executor  for  a 
pre-existing  debt  is  a  badge  of  fraud.^ 

In  applying  this  principle  to  the  present  case  we  will  but 
just  observe  that  Potter  purchased,  as  is  expressly  confessed 

U 1  Johns.  Ch.  Rtp.  566,  Murraif  vs.  BaOau^^l  Cndsey  544,  Culp^ 
er  vs.  Aston, — 2  Ch,  Co.  115,  same  case, 

^  Vide  2  Fonb.  154,  in  note  (1),  and  many  of  the  authorities  atreoiihf 
eHed  under  the  ninth  head' 

^  Vide  14  Vez.  jun*  361,  AtLeod  vs.  Drummondj  and  some  qf  fte 
auXhoriats  already  cited  under  other  heads. 
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by  him  in  his  answer,  for  the  purpose  of  securing  his  own 
private,  pre-existing  debt,  due  from  EzekieL 

Hunter  and  Searle  for  the  defendants. 

It  is  contended  on  the  part  of  the  defendants,  that  the 
complainant  is  not  in  a  situation  to  maintain  the  present 
suit.  She  has  not  paid  a  single  cent  of  any  debt,  for  which 
the  defendant,  Oardner,  is  liable.  A  mere  liability  to  pay 
gives  no  cause  of  action.  There  is  no  privity  in  fact,  be- 
tween these  parties,  and  there  can '  be  none  in  law  until 
actual  payment  has  been  made.  The  only  relation  in  which 
these  parties  stand  to  each  other,  and  which  law  or  equity 
can  notice,  is,  that  both  may  be  liable  to  the  creditors  of 
the  devisor,  and  that  relation  may  place  them  in  the  situation 
of  quasi  sureties,  separately,  for  the  same  debts.  But  it  will 
not,  we  apprehend,  be  seriously  contended  that  a  surety  can 
either  at  law  or  in  equity  call  upon  his  co-surety  for  indem- 
nity, in  any  case  whatever,  nor  for  contribution,  until  actual 
payment.  Indeed  upon  principle,  and  so  far  as  it  relates  to 
creditors,  the  complainant,  Hannah^  is  first  liable,  as  having 
the  personal  estate,  which  is  the  fund  first  liable  in  point  of 
law  and  equity. 

It  has  never  yet  been  established,  that  an  executor,  as  i^- 
siduary  legatee,  or  otherwise,  could  ever  sustain  a  bill 
against  an  heir  or  devisee,  to  restrain  him  from  selling  the 
real  estate  of  the  original  debtor,  on  the  ground  merely  of 
its  liability  for  debts  in  relief  of  the  personal  estate.  It  is 
not  admitted  that  a  bill  under  any  circumstances  would  lie, 
but  it  is  confidently  contended,  that  none  could  be  sustained 
until  the  executor  had  paid  debts  chargeable  on  the  defend- 
ant to  the  bill  by  reason  of  the  fund  in  his  possession,  and 
also  upon  full  and  plenary  proof  that  the  defendant  was  in- 
solvent and  wasting  the  fund.  Nor  is  it,  ,we  contend,  com- 
petent even  for  a  creditor  to  sustain  such  a  bill  generally. 
A  creditor  could  not  support  a  suit  in  equity,  to  restrain  an 
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heir  or  devisee  from  selling,  merely  because  the  land  might 
ultimately  bo  required  for  the  payment  of  debts  in  case  of 
a  deficiency  of  personal  estate.  And  for  the  same  reason, 
if  the  sale  had  already  been  made,  no  bill,  either  by  execu* 
tor  or  creditor,  would  lie  to  restrain  the  payment  of  the  pur- 
chase money  to  the  heir  or  devisee.  In  the  case  at  bar,  the 
creditors  are  not  parties,  nor  have  they  ever  demanded  pay- 
ment of  the  defendant,  Oardner ;  and  the  counsel  for  the 
defendants  are  utterly  at  a  loss  to  discover  any  principle 
upon  which  the  complainant  can  sustain  her  present  suit, 
either  with  a  view  to  set  aside  the  sale  of  the  estate,  re- 
strain the  payment  of  the  purchase  money  by  the  grantee  to 
his  grantor,  or  to  appropriate  it  to  any  object  or  purpose 
whatever.  Suppose  the  court  should  think  the  sale  to  be 
fraudulent  in  point  of  fact,  or  void  in  point  of  law,  can  they 
set  it  aside  ?  For  what  purpose  is  it  to  be  nullified  ?  As 
between  the  parties,  the  sale  is  decidedly  legal.  If  then  it 
is  to  be  set  aside,  it  must  be  done  at  the  suit  of  some  party, 
who  has  a  title  paramount  to  that  of  the  defendants ;  is 
this  complainant  of  that  description?  Has  she  any  claim 
to  this  estate  or  its  proceeds  ?  Can  the  Court  order  it  sold  i 
Can  they  apply  its  avails  to  the  payment  of  the  testator's 
debts  ?  No  creditor  is  a  party,  no  creditor  has  ever  demand- 
ed his  debts  of  the  devisee  of  the  land,  and  no  creditor  can, 
under  the  present  bill,  have  any  decree  passed,  pouching 
himself  or  his  debts.  With  the  creditors,  their  rights  and 
their  remedies  the  Court  has  nothing  to  do,  nor  can  it  ex- 
ercise a  single  judicial  act  in  relation  to  either.  It  is  there- 
fore insisted  that  the  Court  cannot  legally  exercise  any  ju- 
risdiction over  the  subject  matter  of  this  bill.  There  are  no 
competent  parties  before  it,  and  no  decree  can  be  passed 
touching  the  defendants,  the  land,  its  sale,  or  its  proceeds. 
It  is  also  in  proof,  that  the  note  given  for  part  of  the  con- 
sideration, and  also  a  part  of  the  obligation  for  mortgages, 
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had  been  negotiated  for  a  valuable  consideration  long  before 
the  exhibition  of  the  bill,  and  ever  since  has  been  t\ie  bona 
Jide  property  of  the  endorsee,  who  is  no  party  to  this  suit ; 
and  the  lease  has  expired.  There  is,  therefore,  no  part  of 
the  consideration  money  specifically  remaining  in  the  pos* 
session  of  the  defendant,  Gardner^  as  his  property,  except  a 
part  of  the  obligation  to  be  discharged  in  mortgages. 

That  the  intention  of  the  testator,  to  be  collected  from 
the  whole  will  together,  is  to  govern  in  the  construction  of 
his  will,  is  a  rule  not  susceptible  of  doubt,  provided  that  in- 
tention is  conformable  to  the  rules  of  law.  We  are  not 
permitted,  however,  to  traverse  the  boundless  fields  of  con- 
jecture in  ascertaining  it.  This  legal  intention,  or  that 
which  courts  are  bound  by  the  established  rules  of  construc- 
tion, to  annex  to  his  language,  must  undoubtedly  furnish  the 
rule  of  decision. 

The  counsel  for  the  complainant  have  laboured  exceed- 
ingly to  show  that  an  estate  may  be  given  upon  condition, 
and  that  the  devise  in  question  is  of  that  kind.  But  there 
is  hardly  a  colour  for  such  a  pretence.  It  is,  we  contend, 
settled,  both  by  principle,  and  by  the  uniform  current  of 
adjudged  cases,  that  the  devise  to  Gardner^  the  defendant,  is 
not  an  estate  upon  condition,  but  belongs  to  a  class  of  cases 
totally  diflferent,  and  governed  by  totally  diflferent  principles. 

If,  however,  it  should  be  judged  to  be  an  estate  upon  con- 
dition, that  consideration  alone  is,  we  hold,  fatal  to  the  com- 
plainants' bill.  If  Gardner  takes  an  estate  upon  condition 
only  of  paying  the  debts,  he  not  having  paid  them,  his  estate 
is  lost,  and  he,  as  devisee,  has  no  interest  in  it.  In  such  a 
case  the  fee  is  clearly  in  the  heirs  at  law,  who  are  not  parties 
to  this  bill,  and  who  must  be,  before  any  decree  concerning 
it  can  be  passed.  The  Court  cannot  deal  with  this  estate, 
as  to  payment  of  debts  or  other  purposes,  upon  a  bill  by  the 
present  parties.  If  this  be  an  estate  upon  condition,  as  the 
complainants'  counsel  insist,  Gardner  has  forfeited  it  by  non- 
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performance  of  the  Qondition ;  and  there  being  no  devise 
over  of  the  estate,  it  descends  to  all  the  heirs  at  law ;  and 
all  the  heirs  at  law  must  be  parties,  before  any  decree  for 
the  disposition  of  the  land  or  its  proceeds  can  be  passed  by 
this  Court.  That  a  testator  may,  by  his  will,  exonerate  his 
personal  estate,  and  subject  the  devisee  of  his  real  estate,  to 
the  pajmaent  of  his  debts,  is  a  principle  so  fully  settled  as  to 
require,  at  this  day,  neither  authorities  nor  arguments  to  sup- 
port it.  His  discharging  one  fund  and  charging  another, 
however,  is  a  matter  to  be  arranged  between  the  legatee  and 
devisee.  The  creditors  cannot  be  affected  by  it  iriihout  their 
ecnserU.  The  testator  may  devise  his  land  and  impose  on 
the  devisee  the  terms  of  paying  his  debts  in  relief  of  the 
legatee  of  the  personal  estate ;  and  if  the  devisee  accepts 
the  devise  he  is  do  doubt  liable.  But  this  by  no  means 
concludes  the  creditors.  They  have  the  same  right  to  re- 
sort to  the  personal  estate  as  though  no  such  devise  had 
been  made.  As  to  creditors,  a  testator  cannot,  in  England. 
exempt  his  personal,  nor  in  this  state,  his  real  or  personal, 
estate,  firom  the  payment  of  his  debts.  He  may  direct,  as 
amongst  his  legatees  and  devisees,  how  his  debts  shall  be 
piud,  and  that  direction  will  clearly  bind  all  who  accept  the 
provisions  and  gifts  in  the  will.  It  is  also  admitted  that 
a  testator  may,  by  apt  and  proper  language,  charge  specific 
cally  upon  his  real  estate  his  debts,  so  as  to  create  a  lien 
thereon  for  the  same.  But  none  of  these  provisions  can 
effect  his  creditors  until  they  assent.  They  have  a  right  to 
resort  to  .their  legal  remedies  and  to  seek  the*  payment  of 
their  debts  from  the  whole  mass  of  their  debtor's  property 
according  to  the  provisions  of  law,  unembarrassed  by  any 
restrictions  which  that  debtor  may  attempt  to  impose.  By 
his  last  will,  PeUg  Oardner^imongsi  other  devises  and  be- 
quests, devises  to  his  son,  Ezekid  fV.  Gardner^  and  to  his 
heirs  and  assigns  forever,  two  thirds  of  the  Ferry  estate^  he, 
Mizekid^  paying  his,  PeUg%  just  debts  out  of  said  estate. 
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Pdeg  Gardner^  it  is  said,  left  debts  to  a  large  amount,  and 
it  is  contended  by  the  counsel  for  the  complainant,  that  the 
language  of  the  devise  creates  a  specific  charge  and  lien,  on 
the  land  devised,  for  those  debts.  That  it  is  a  trust  estate, 
and  that,  a  purchaser  for  a  valuable  consideration,  takes  it 
charged  specifically  with  the  payment  of  those  debts.  It  is 
contended  by  th^  defendant's  counsel,  that  Gardner,  the  de- 
visee, took  a  clear,  absolute,  and  unconditional  fee  simple, 
unincumbered  as  to  his  title,  and  unrestricted  in  bis  right  to 
convey  a  fee  simple  estate,  free  of  the  debts.  They  insist, 
that  the  charge  is  personal  upon  the  devisee,  and  not  specific 
on  the  estate ;  that  it  may  make  the  estate  less  valuable 
■  ultimately  to  him,  to  the  full  amount  of  the  debts,  but  that 
it  does  not  charge,  impair,  diminish,  or  restrict  his  title,  or 
the  nature  of  the  tenure,  and  that  he  has  precisely  the  same 
.  full  aiid  perfect  right  to  sell  the  estate,  exempt  from  all  lia- 
bility for  debts,  as  though  no  provision  had  been  made  in 
the  devise  for  the  payment  thereof. 

It  has  already  been  observed,  that  the  estate  in  question 
was  devised  expressly  to  Gardner,  the  defendant,  his  heirs 
and  assigns,  he  paying  the  testator's  debts  out  of  the  same. 
By  this  devise  the  fee  simple  is  clearly  vested  in  the  devisee  ; 
and  the  only  question  is,  whether  the  debts  create  an  in- 
cumbrance, and  a  specific  lien  on  the  estate,  in  the  hands  of 
a  bond  fide  purchaser  for  a  valuable  consideration. 

The  counsel  for  the  defendants  hold  the  negative  of  this 
question,  and  they  confidently  submit  to  the  Ck>urt,  that  they 
are  fully  supported  both  upon  principle  and  authority. 

Numerous  cases  have  been  cited  on  the  other  side  upon 
thp  subject  of  devises  to  pay  debts,  and  charges  upon  land, 
and  the  like,  but  not  a  single  case  reaches  the  point  in  con- 
troversy in  the  case  at  bar.  The  principal  point  in  all  or 
nearly  all  those  cases  was,  what  estate  a  particular  devisee 
took,  not  whether  the  lands  are  chargeable  specifically  after 
a  fair  sale.    In  the  present  case  no  such  question  can  arisei 
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for,  by  the  very  language  of  the  will,  the  devisee  takes  most 
yftssuredly  a  fee  .simple  estate.  The  cases  cited  do  not,  it  is 
believed,  present  a  single -instance  of  a  devise  similar  to  the 
one  in  the  will  of  Pdeg  Chrdner.  There  were  no  words  of 
limitation  in  them,  and  the  question  before  the.  Court  was, 
whether,  by  a  sound  construction  of  the  will  in  the  particu- 
lar case,  the  devisee  took  an  estate  for  life,  or  in  fee  simple, 
ascertaining  the  devisor's  intention  according  to  the  rules  of 
law.  Amongst  the  rules  established  by  law  on  this  subject, 
is  one  giving  to  the  devisee  a  fee  simple  without  words  of 
limitation,  when  he  is  personally  liable  for  the  payment  of 
debts  or  legacies,  and  the  question  generally  raised  in  the 
cases  cited  was,  whether  or  not  the  will  created  a  charge  on 
the  devisee.  If  it  did  he  took  a  fee  simple.  If  however 
there  was  no  charge  on  the  devisee,  but  on  the  land  devised 
to  him,  the  authorities  are,  we  admit,  not  uniform,  some  few 
deciding  that  he  takes  a  life  estate  only,  and  the  others  that 
he  takes  a  fee  simple.  But  all  these  cases  are  different  in 
fact  and  principle  from  the  one  at  bar.  Here  are  words  of 
limitation,  and  a  fee  simple  undoubtedly  passes.  The  two 
principal  cases  on  which  the  complainants  seen^  to  rely  are 
Doe  vs.  Clarke^  b  B.  fy  P.  342,  and  Jackson  vs.  Btdl,  10 
Johns,  Rep.  148.  But  these  cases  in  fact  or  principle,  hold 
no  relation  to  the  one  at  bar,  and  afford  no  countenance  to 
the  argument  of  the  counsel. 

In  the  case  at  bar  the  devisee  undoubtedly  takes  a  fee, 
and  according  to  the  principle  of  the  complainants'  own  au- 
thorities, his  estate  is  exempt  from  the  charge.  By  reference 
to  some  additional  authorities  it  will,  we  hold,  be  perfectly 
apparent,  that  Gardner^  the  defendant,  took  an  estate  in  fee 
simple  exempt  from  all  charges  for  debts,  and  that  the 
charge  is  on  him  personally.  In  Baddely  vs.  Lq^pingweUy  3 
Burr.  Rqp.  1533,  Thomas  Ives  devised  to  Sarah  Boreham  cer- 
tain estates,  she  paying  thereout  to  Elizabeth  Boreham  40s.  a 
year.    In  this  case  Sarah  took  the  inheritance,  though  the 
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40f •  tvere  payable  out  of  ike  estate  devised.    And  the  Court 
treat  the  charge  as  personal  on  Sarahj  for  they  say  the  pro- 
vision must  be  considered  as  a  lasting  one,  to  continue 
through  Elizabeths  life  and  "  not  that  she  should  be  left  to 
8ts\^e  in  case  her  sister  Sarah  should  happen  to  die  before 
her."    The  charge  then  is  clearly  on  the  devisee  and  not 
on  her  estate,  for  if  it  were,  Sarah  could  not  be  left  to  starve 
on  the  death  of  the  devisee,  but  the  land  would  remain  lia- 
ble.    Sarah  then,  under  a  devise  of  land  to  pay  thereout  40s. 
yearly  to  her  sister,  took  a  fee  simple,  exempt  from  any  spe- 
cific lien  or  charge  on  it,  but  was  personally  chargeable 
therefor.    So  in  the  case  at  bar,  the  estate  is  given  to  the 
devisee,  he  paying  thereout  the  testator's  debts.     Frogmorton 
.vs.  Holyday  3  Burr.  Rep.  1618.    Margaret  Hassdwood  devis- 
es to  her  son  John  certain  real  estates  charged  and  charge- 
able with  the  payment  of  £50  out  of  {he  yearly  rents^  issues,  and 
profits  of  the  estate  devised.    John  took  a  fee  simple  estate. 
The  Court  do  not  even  intimate  any  specific  charge  or  lien 
on  the  estate,  but  expressly  say  that  at  the  age  of  21  he  might 
dispose  of  it  himself.    Doe  fyc.  vs.  Holmes,  8  D.  fy  E.  1 . 
Devise  to  Elizabeth  Gibson,  ^'  she  paying  all  my  just  debts." 
The  devisee,  says  Lord  Kenyon,  ^'  is  bound  to  pay  the  debts 
at  all  events  i^  respect  of  the  real  estate,"  and  he  was  ad- 
judged to  take  a  fee  simple.     Goodtitle  et  al.  vs.  Maddem,  4 
East,  498.    Devise  by  husband  to  wife  of  personal  and 
real  estate,  she  to  pay  all  his  debts  in  good  time.    And  if 
the  personal  estate  was  insufiicient  to  pay  the  debts,  she 
was  to  sell. the  bouse  at  Penzance  first.    The  court  adjudged 
her  to  take  a  fee  simple,  '*for  she  is  charged  with  the 
payment  of  all  the  debts."    "  The  distinction  has  turned  in 
all  the  cases  on  this ;  whether  the  debts  &c.  were  merely  a 
charge  on  the  estate  devised  or  a  charge  on  the  devisee 
himself  in  respect  of  such  estate  in  his  hands."    To  the  same 
point  the  cases  of  Doe  vs.  Richards,  3  D.  if  E.  356. — Jack- 
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$an  V8.  MerrUlf  6  Johns.  Rep.  185. — Denn  et  ai.  vs.  MeOar, 
5  D.  fyE.  561-2,  may  be  cited. 

Andrews  vs.  SauthausBj  b  D.  fy  E.  292.  Devise  to  £. 
S&uthause  of  certain  estates,  charged  and  chargeable  with 
the  paymeDt  of  £20  to  T.  Tooih  during  life.  Southouse 
took  a  fee  simple,  and  the  charge  was  personal  on  him ;  for, 
say  the  Court,  if  Southouse  did  not  take  a  fee,  and  Tooth 
survived  him,  the  annuity  might  be  lost.  Here  the  charge 
could  not  be  on  the  estate ;  if  it  were,  it  would  not  be 
lost  by  the  death  of  the  devisee.  Doe  vs.  SneUing,  5  East^  87. 
Devise  to  George  Snelling  and  Sarahy  his  wife,  of  certain  re- 
al and  personal  estates,  ^^  after  having  thereout  first  paid  and 
discharged  all  just  debts  Slc.^  The  Court  say  that  these 
words  "  impose  a  charge  on  the  devisees  personally ;"  and 
wherever  the  charge  is  on  the  devisee,  to  be  paid  at  all 
events  out  of  the  estate  in  his  hands,  the  devisee  must  take 
a  fee.  The  payment  thereout^  say  the  Court,  means  a  pay- 
ment by  the  devisee  out  of  the  estate  in  his  hands,  and  im- 
poses personal  charges  on  him. 

Frcmi  the  current  of  authorities  then,  as  well  as  from  the 
express  language  of  the  will,  it  is  submitted  that  Gardner^ 
the  defendant,  took  an  estate  in  fee ;  that  the  charge  of  the 
debts  is  personal  on  him  and  not  on  the  estate ;  that  he  held 
the  estate  free  and  exonerated  from  all  charge  or  lien  for 
the  testator's  debts,  and  had  a  perfect  right  to  sell  it,  and 
that  the  purchaser  bon&fide^  and  for  a  valuable  considera- 
tion, has  a  right  to  hold  it,  fully  discharged  from  all  claims 
of  creditors  in  law  and  equity.  In  point  of  principle  no  ma- 
terial difierence  can  be  discovered  between  the  case  at  bar 
and  the  ordinary  case  of  a  devise  of  land.  No  new  charge 
is  imposed  on  the  estate  devised  by  reason  of  the  will. 
By  the  law  of  this  state  {the  Digest  of  1198,  p.  305),  the  real 
estate  of  the  deceased  is  liable  for  debts,  if  the  personal  is 
deficient,  and  while  it  remains  in  the  possession  of  the  devi- 
see or  heir.    The  will  only  limits  the  liability  to  the  devisee 
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of  part  of  the  estate  instead  of  the  whole,  and  requires  the 
devisee  to  pay  the  debts  out  of  it,  in  the  first  instance,  with 
out  resort  to  the  personal  estate.  But  this,  we  contend, 
does  not  change  or  affect  the  devisee's  title,  or  the  nature  of 
it,  nor  make  a  shade  of  difference  in  the  principle  of  the 
cause.  Here  the  devisee  is  liable  by  the  declaration  of  the 
testator,  and  in  the  ordinary  case  he  is  liable  by  the  provis- 
ions of  the  statute.  In  both  cases  the  devisee  is  liable,  and 
so  the  land  would  be,  while  in  the  devisee's  possession,  by 
express  provision  of  the  statute.  MUnefys.  SlcUer^  8  Fez. 
306.  But  was  it  ever  contended  that  a  devisee  could  not  sell 
before  the  devisor's  debts  were  paid  ?  or  that  the  land  passed 
to  the  purchaser,  charged  with  these  debts  ?  or  that  he  was 
liable  to  creditors  for  the  purchase  money,  and  that  he  could 
not  pay  the  devisee  ?  The  statute  of  the  State,  page  306, 
settles  all  these  questions  beyond  all  doubt,  and  our  whole 
system  of  laws,  and  the  uniform  practice  under  them,  perfect- 
ly accord  with  the  provisions  of  that  statute. 

While  the  devised  estate  remained  the  property  of  the 
defendant,  Gardner^  it  might,  no  doubt,  have  been  attached 
for  the  testator's  debts,  not  by  reason  of  the  will,  but  be- 
cause it  was  a  part  of  the  debtor's  property,  and  as  such 
liable  under  the  law  of  the  state.  But  the  will,  we  contend, 
imposed  no  incumbrance  on  the  estate,  nor  restraint  on  the 
devisee  as  to  his  right  to  sell,  and  when  he  had  sold  in  good 
faith,  the  purchaser  will  most  unquestionably  hold  a  clear 
indefeasible  estate,  exempt  from  all  charges  for  the  testators 
debts,  and  the  purchaser  himself  is  accountable  to  no  one 
for  the  purchase  money,  except  to  the  devisee  of  whom  he 
purchased. 

The  case  seems  analagous  in  principle  to  the  case  of  the 
heir  with  assets  descended  at  common  law,  and  who  is 
bound  in  the  bond.  In  that  case  the  heir  is  liable  at  law, 
and  the  land  descended  is  liable  in  equity,  while  in  posses- 
sion of  the  heir,  but  afler  a  band  fide  sale  even  equity  con- 
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not  reach  it  for  the  benefit  of  the  bond  creditor.  1  Cruue^s 
Digest^  20j2\.  It  may  be  safely  admitted,  that  courts  of 
equity  in  England  may  exercise  jurisdictioti  in  case  of  es- 
tates devised,  charged  with  the  payment  of  debts,  while  the 
estate  remains  as  the  property  of  the  devisee.  But  after  a 
fair  sale,  equity  has  never  attempted  to  charge  the  lands 
specifically  with  the  debts  in  the  hands  of  the  purchaser. 
Nor  has  a  court  of  equity,  in  such  a  case,  ever  compelled  a 
purchaser,  who  has  paid  his  grantor,  to  repay  the  purchase 
money  to  creditors,  or  for  their  use ;  although  we  need  not 
deny  that  under  particular  circumstances  and  with  proper 
parties  before  it,  equity  may  decree  the  money,  still  unpaid 
by  the  purchaser,  to  be  applied  to  the  discharge  of  debts. 

And  the  principle  reasoil  for  the  interposition  of  equity  in 
England  is,  that  land  there  is  not  generally  liable  for  debts. 
Without  the  aid  of  equity  therefore,  creditors  might  often 
be  remediless  in  such  cases.  But  in  this  state,  where  the 
will  in  question  was  made,  and  the  land  devised  is  situate, 
the  creditors  have  abundant  remedy  at  law,  against  the  land, 
while  owned  by  the  heir  or  devisee,  and  against  them  per- 
sonally after  a  sale.  It  may  perhaps  be  doubted  whether 
equity  has  jurisdiction;  we  are  not  anxious  however  to  raise 
that  question,  until  a  case,  proper  for  its  discussion,  shall 
arise.  And  in  England^  where  equity  has  exercised  the 
jurisdiction  in  question,  it  was  not  on  the  ground  that  the 
debts  created  any  specific  lien  or  incumbrance  on  the  estate, 
or  that  the  creditors  have  any  legal  vested  interest  in  it,  but 
it  is  owing  to  the  peculiar  powers  of  that  jurisdiction.  '^  A 
mere  charge  is  no  legal  interest,"  says  the  lord  chancellor, 
"  it  is  not  a  devise  to  any  one,  but  that  declaration  of  inten- 
tion upon  which  a  court  of  equity  will  fasten,  and  by  virtue 
of  which  they  will  draw  out  of  the  mass,  going  to  the  heirs  or 
to  others,  that  quantum  of  interest  which  will  be  sufficient  for 
the  debts."  Bailey  vs.  Ekinsj  7  Fear.  323.  If  we  recur  to 
the  powers  of  executors,  in  relation  to  the  assets  in  their 
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hands,  to  illustrate  the  principles  by  which  the  case  at  bar 
is  to  be  decided,  the  result  is  conclusively  in  favour  of  the 
defendants.  At  common  law  the  executors  may  sell  the 
personal  estate  of  their  testator,  and  vest  a  perfect  and  clear 
title  in  the  vendee.  P&vodl  on  Mortgages^  135,  136,  299. — 
1  Aik.  462,  J^ugeni  vs.  G%fford.—Q  Atk.  235,  Mead  vs.  I^rd 
Orrery.— 4  D.  fy  E.  621,  Fair  vs  JVetomon. 

And  the  vendee  is  not  liable  either  to  legatees  or  credit- 
ors. 3  Johnt.  Ch.  Rep.  578,  Rayner  vs.  Peanall. — 1  Vez. 
105j  Zealand  vs.  CAompiofi.— 4  Bro.  Ch.  Ca.  125,  Andrew 
vs.  frr{gley.—2  Vez.  429.-8  Vez.jun.  208.— 17  Vez.jun. 
165.  Even  if  a  chattel,  so  sold,  is  specifically  devised.  1 
Cruise  Dig.  545.-2  Peere  William,  148,  Ewer  vs.  Cariet. 
And  creditors  have  no  specific  lien  upon  the  assets.  17  Vez. 
jun.  162.  McLeod  vs.  Dmmmand.  1  Atk.  463,  Nugent  vs. 
CHffard. — 2  Vez.jun.  S.  C.  And  nnder  the  statute  of  Rhode 
JUlandf  Digest  1198^  page  295,  power  is  clearly  given  to  ex- 
ecutors to  sell  all  the  assets  at  public  auction,  or  by  per- 
mission of  the  drnti  of  Probate,  at  private  sale.  In  the  case 
of  executors,  they  are  decidedly  trustees,  first  for  the  credi- 
tors and  then  for  the  legatees  and  heirs ;  they  have  no  inter- 
est beyond  the  purposes  of  the  trust,  and  yet  they  may  sell 
absolutely  and  vest  a  iiill  and  perfect  title  in  their  vendee. 
In  the  case  at  bar  the  devisee  has  an  interest  beyond  the 
payment  of  debts ;  he  has  the  fee  simple  subject  to  a  per- 
sonal charge  on  himself.  This  charge  becomes  perfect  by 
accepting  the  devise,  and  he  must  bear  it  whether  the  estate 
is  sufficient  to  reimburse  him  or  not.  If  then  the  executor 
has  power  to  sell  and  vest  a  good  title  in  his  vendee,  for 
much  better  reason  would  the  devisee  have  power  to  sell, 
and  to  convey  a  perfect  title  to,  the  devised  estete.  In  ex- 
amining the  stetute,  in  respect  to  the  powers  of  executors, 
devisees,  and  heirs,  over  the  estete  of  the  testetor,  it  is  appa- 
rent that  the  legislature  meant  to  invest  them  all  with  full 
authority  to  dispose  of  the  estete,  free,  and  discharged  from 
all  lien  for  debts,  in  the  possession  of  fiiir  purchasers. 
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Shoald  we  resort  to  the  particular  intention  of  the  testa- 
tor, as  far  as  it  can  be  legally  collected  from  the  language 
of  the  will  in  relation  to  this  devise,  the  result  is  equally  in 
fiivour  of  the  defendants.  On  reading  the  bill  no  one  can 
possibly  believe,  that  the  debts  were  intended  to  be  a  charge 
on  the  estate  devised,  in  the  sense  contended  for  by  the  com- 
plainants ;  the  language  is  not  such  as  would  have  been 
used  to  express  such  a  purpose.  Although  the  scribe,  or 
the  testator,  might  not  have  been  iamiliar  with  any  technical 
phraseology,  pertinent  to  such  a  purpose,  yet  some  mode  of 
expression  would  have  been  selected,  more  fully  indicating 
the  intention;  some  circumlocutory  provision  would  have 
been  introduced,  showing,  plainly  enough,  the  intention  thai 
the  land  should  pay  the  debts,  or  be  holden  to  pay  the  debts, 
or  the  like.  But  the  plain  unequivocal  meaning  and  inten* 
tion  of  the  testator  was,  that  the  devisee,  in  consideration  of 
the  devise,  should  pay  the  debts ;  and  he  refers  to  the  estate, 
in  the  words,  paying  out  of  said  estate^  not  with  intent  to 
charge  the  estate,  but  merely  showing  the  devisee,  he  had 
given  him  a  fund,  from  which  he  was,  or  might,  be  enabled 
to  pay  them. 

Looking  at  the  facts  and  circumstances  of  the  case,  it  is 
apparent  that  the  testator  knew  the  devisee  must  sell.  It  is 
not  pretended  by  either  party  that  the  devisee  could  have 
paid  all  his  father's  debts  from  his  own  property,  exclusive 
of  that  devised  to  him.  The  testator  therefore  knew  that 
his  son  must  sell  to  be  in  funds  to  discharge  the  very  debts, 
with  the  payment  of  which  he  had  charged  him.  The  tes- 
tator therefore  could  have  had  no  other  idea  in  his  mind 
but  that  the  devisee  had  the  power  of  absolute  disposition. 
The  words  used  in  this  will  ^^  he  paying  the  debts  out  of 
sud  estate,"  have  not,  as  has  already  been  observed,  ever 
been  hoUen  to  create  a  specific  incumbrance  on  the  estate. 
They  amount  to  no  charge  of  any  kind  on  the  land.    They 
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have  not  the  same  legal  import  or  effect,  as  the  words 
charge  or  chargeable^  and  yet  these  words  by  no  means  give  a 
specific  lien  on  the  estate  to  which  they  refer.  Barnard 
Rep.  78,  EUioi  vs.  Merryman* — PoweU  on  Mortg,  293,  and 
the  authorities  there  cited.  The  words,  ^'he  paying  the 
debts  out  of  said  estate,'^  have  no  legal  effect  upon  the  devise; 
they  neither  enlarge,  restrain,  qualify,  or  in  any  manner 
whatever  affect  the  title  or  interest  which  the  devisee  takes. 
His  title  and  his  interest  are  precisely  the  same,  as  to  all  legal 
purposes,  as  though  these  words  had  been  omitted  and  he  had 
been  charged  generally  with  the  payment  of  the  debts.  And 
in  the  latter  case,  that  he  takes  a  fee  with  full  power  of  abso- 
lute disposition  is  settled  beyond  a  doubt. 

Upon  the  particular  intention  of  the  testator  therefore, 
upon  the  whole  current  of  adjudged  cases,  and  upon  the 
soundest  principles  of  law,  it  is  contended,  that  the  defend- 
ant, Gardner^  took  an  estate  in  fee  simple,  with  the  power 
of  selling  it,  free  of  all  incumbrances  for  debts  or  otherwise, 
and  that  the  defendant.  Potter,  a  bond  fide  purchaser  for 
valuable  consideration,  has  a  right  to  hold  it  free  from  all 
claims  of  the  creditors  thereon,  or  on  him,  for  the  purchase 
money.  The  counsel  for  the  complainant  have  also  argued 
that  the  devise  to  the  defendant,  Gardner,  is  a  trust 
estate,  or  in  the  nature  of  a  trust  estate,  for  the  bene- 
fit of  creditors,  and  that  it  must  be  sold,  subject  to  the 
trust.  There  is  no  foundation  for  this  position.  It  is  not 
of  the  class  of  cases  denominated  trust  estates,  nor  is  it 
governed  by  the  same  or  similar  principles.  An  estafe  in 
trust  is  one  given  by  deed  or  will  for  a  particular  purpose, 
and  the  grantee  or  devisee  has  no  interest  beyond  that  par- 
ticular purpose.  He  has  no  beneficial  interest,  but  is  ac- 
countable to  the  heir  for  any  surplus  beyond  that  particular 
purp  jse.  The  present  is  a  devise  in  fee,  subject  to  a  partic- 
ular charge  on  the  devisee,  and  he  has  all  the  beneficial 
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interest  not  ezhansted  by  the  particular  charge.  The  form- 
er has  no  individual  or  personal  right  or  interest  The  lat- 
ter has  the  whole  individual  and  personal,  right  and  interest, 
subject  to  the  particular  charge.  Rng  vs.  Dennisonj  1  Vex. 
if  Beane,  271,  272. 

But  admitting  it  to  be  a  trust  estate,  for  the  payment  of 
debts,  the  trustee  has  an  undoubted  right  to  sell,  and  the 
purchaser  will  hold,  without  accountability  to  the  creditors, 
either  for  the  estate  or  the  purchase  money.  Sugdenj  331, 
132.— 2  Fonb.  148.— 1  Maddock^ch.  352.-2  Mad.  ch.  103.— 
1  Crttue.  Dig.  543, 544.— Powdl  on  Mor^.  285, 193, 289.— 
1  Salk.  168.-1  Vex.  173.-2  Vez.  2lb.—AMer,  188,  676. 
—1  Bro.  eiu  Rep.  \66.— Barnard  Rep.  7S.—Co.  LU.  290.— 
StU.  504>  note^  JM  vs.  Abbots  and  the  cases  there  died. — 
1  Johns.  Ch.  Rep.  51  b.— 2  Johns.  Ch.  Rep.  327, 628.-6  Vex. 
jun.  654,  note. — 16  Vex.jun.  150,  155. — 2  Cos.  in  Ch.  115. 
221.—  1  Eq.  Cos.  Abr.  358.— 1  Vem.  260,  301.— 4  Vex. 
jun.  99. 

And  amongst  the  other  reasons  of  this  rule,  one  assigned 
in  the  books  is,  '*  that  otherwise  the  lands  could  never  be 
discharged  of  the  trusts,  without  a  suit  in  chancery,  which 
would  be  extremely  inconvenient.  Pow.  on  Mori.  298,  299, 
300.— Bamard  Rep.  78,  Wiot  vs.  Jlforyiwan.— 2  Ch.  Cas. 
221,  Culpeper  vs.  Aston. 

Upon  the  principles  then  which  govern  devises  and  con- 
veyances, strictly  in  trust,  the  case  is  with  the  defendants. 
Indeed  there  never  was  a  doubt  in  such  cases,  but  that  the 
trustee  has  a  complete  right ,  to  convey,  and  that  the  purr 
chaser  would  hold.  The  question  has  been  in  relation  to 
the  purchase  money,  and  to  whom  the  purchaser  was  ac- 
countable, the  trustee,  or  the  cestuis  que  trust.  It  is  however 
now  settled  beyond  all  doubt,  we  apprehend,  that  payment 
to  the  trustee  is  legal,  and  is  a  perfect  discharge  to  the  pur- 
chaser, who  is  not  accountable  for  its  application  by  the 
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trustee.  And  apon  the  same  principle  it  has  been  hoMen, 
that  if  the  trustee  mortgage  the  trust  estate  for  his  own  debt 
the  mortgage  is  valid.  FaufeU  an  Mortg.  291,  dOO. — 1  Vez. 
216,  lihd  ¥8.  Bean. — 1  Vem.  301,  SpdUing  ys.  Skabner. 
And  the  mortgage  is  holden  to  be  good,  for  this  reason,  we 
contend,  that  the  trustee  has  a  right  to  sell  and  of  course  to 
mortgage.  He  is  therefore  in  the  execution  of  his  legal 
right  and  power ;  but  how,  or  in  what,  he  receives  payment, 
is  a  question  about  which  the  cesiuis  que  truH  have  no  right 
to  inquire  as  to  the  purchaser.  The  trustee  is  accountable 
to  him  for  the  value  or  amount  of  the  sale,  but  the  mode  of 
payment  is  a  matter  exclusively  betweien  the  vendor  and 
purchaser.  It  has  already  been  shown  that  the  purchaser 
is  accountable  to  the  trustee  for  the  purchase  money,  and  is 
not  accountable  for  his  misapplication  of  it.  To  this  gene* 
ral  rule  an  exception,  it  is  said,  in  some  of  the  authorities 
exists }  and  that  is  in  the  case  of  scheduled  debts,  the  pur- 
chaser must  see  to  the  application  of  the  purchase  money  in 
the  discharge  of  those  debts.  By  scheduled  debts  is  meant 
debts  enumerated  and  specified  in  the  instrument  creating 
the  trust,  or  in  some  other  document  referred  to  and  making 
a  part  of  that  instrument. 

The  existence  of  such  an  exception  has  however  been  de- 
nied ;  and  PoweU,  in  his  treatise  on  mortgages,  says  the 
exception  is  not  warranted  by  the  cases,  and  is  unfounded 
in  principle.  Powell^  31 1,  and  the  cases  there  cited.  And  the 
master  of  the  rolls,  in  Belfour  vs.  WtUardj  16  Vez.  155,  says, 
the  doctrine  of  accountability  in  the  purchaser  ^^  has  been 
carried  further  than  any  sound  equitable  principle  will  war- 
rant." It  has  already  been  shown,  we  presume,  that  the 
policy  of  the  laws  of  Rhode  bland  is  decidedly  opposed  to 
this  exception.  That  policy,  and  those  laws,  clearly  intend 
to  protect  purchases  firom  trustees,  and  to  hold  the  purchas- 
er accountable  for  the  consideration  money  or  the  applica- 
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tion  of  it  to  no  one,  except  his  immediate  vendor.  By  thoae 
laws  a  guardian  may  sell  the  real  estate  of  his  ward  to  pay 
his  debts,  under  the  authority  from  the  Supreme  Judicial 
Court.  That  authority  is  obtained  upon  his  petition,  accom* 
panied  by  the  statement  of  his  ward's  debts.  But  no  judge  cur 
lawyer  ever  entertained  a  suspicion,  that  the  purchaser  of  the 
guardian  was  ever  accountable  to  the  creditors  of  the  ward. 
So  an  executor,  in  particular  cases,  may  sell  the  real  es- 
tate of  his  testator.  His  power  to  sell  is  derived  from  a  de- 
cree of  the  Supreme  Judicial  Court,  founded  on  his  petition. 
The  debts,  for  which  he  sells,  are  all  scheduled  debts,  report- 
ed and  allowed  by  the  Court  of  Probate,  and  on  record  in 
that  Court ;  a  certificate  of  all  which  accompanies  and  is 
filed  with  his  petition.  The  executor  sells  pursuant  to  thii 
authority.  Is  the  purchaser's  title  defective  or  liable  to  be 
affected  by  creditors  f  or  is  he  accountable  to  creditors  for 
the  consideration  money  paid  to  the  executor  f  It  is  alleged 
on  the  other  side,  that  the  debts  of  the  testator  have  been 
scheduled,  of  which  Potter^  the  purchaser,  was  bound  to 
take  notice,  and  that  there  was  something  like  a  legal  fitiud 
in  purchasing  under  such  circumstances.  By  recurring  to 
dates,  we  find  however  there  was  no  schedule  of  debta  ex- 
isting any  where  at  the  time  of  the  sale.  The  estate  had,  it 
is  admitted,  been  represented  insolvent,  but  no  report  made, 
and  not  a  single  debt  allowed  by  the  commissioners*  They 
cannot  definitively  allow,  until  the  time  appointed  for  receiv- 
ing debts  has  expired,  for  during  all  that  time  the  executor 
has  a  right  to  be  heard  in  opposition  to  them.  And  their 
allowance  is  nothing  until  the  Court  of  Probate  have  accept- 
ed their  report  and  allowed  the  debts.  Long  previous  to 
this  period  the  sale  was  made.  The  incipient  proceedings, 
therefore,  before  commissioners  amount  to  nothing,  and  have 
no  legal  effect  upon  the  cause.  Besides,  both  these  defendants 
were  strangers  to  all  these  proceedings.    They  were  not,  and 
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could  not  be  parties  to  them,  and  they  have  never  been  no- 
tified of  their  progress  or  result,  and  ought  not,  therefore,  to 
be  bound  by  them.  But  if  the  report  of  commissioners  had 
actually  been  made  and  allowed,  still  it  would  not  affect  the 
purchaser.  The  report  of  commissioners  ga?e  the  creditors 
no  new  lien  on  or  interest  in  the  devised  estate.  The 
amount  and  genuineness  of  the  debts  may  be  ascertained  by 
the  report,  but  no  new  or  additional  right  or  remedy,  in  re- 
lation to  these  debts,  results  to  the  creditors.  They  are,  as 
to  all  parties,  in  precisely  the  same  situation  as  when  the 
testator  died.  The  report  of  commissioners  does  not  come 
within  the  rule  relative  to  the  scheduled  debts.  It  is  not 
that  kind  of  scheduled  debts,  which  binds  the  purchaser ; 
those  are  debts  scheduled  by  the  testator,  when  he  makes 
his  will.  They  are  his  act,  and  a  part  of  the  devise.  The 
report  of  commissioners  gave  the  purchaser  or  devisee  no 
new  information.  The.  will  informed  them  both,  that  there 
were  debts,  and  the  amount  makes  no  difference.  The  rule 
is  one  of  construction,  and  is,  I  presume,  founded,  if  it  exists 
at  all,  on  the  idea,  that  where  the  debts  are  scheduled,  it  is 
evidence  of  an  intention  in  the  devisor,  that  the  purchaser 
should  see  to  the  appropriation  for  their  payment  at  the  time 
of  sale.  So  that  sale  and  the  payment  are  to  be  consid* 
ered  as  one  indivis».  ^'^  object  of  the  testator.  Powell  <m 
Mortgages,  311,  312,  and  the  cases  there  cited.  When  this 
object  exists,  therefore,  it  must  be  from  the  sole  and  exclu- 
sive act  of  the  devisor.  In  this  case  he  has  not  done  it,  and 
did  not  intend  to  do  it.  And  there  is  no  intimation  in  any 
of  the  cases,  that  debts,  afterwards  ascertained  and  scheduled 
in  the  course  of  settling  the  estate  or  otherwise,  ever  brought 
a  general  trust  within  the  particular  rule  of  scheduled  debts. 
The  case  then  is  not  one  of  a  trust,  in  which  the  creditors 
have  any  interest  in,  or  lien  on,  the  estate,  according  to  any 
principle  of  law.  or  equity.    And  because  they  have  no  in- 
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terest  in,  and  lien  on,  the  estate,  any  notice,  which  may  im* 
mediately  come  to  the  defendant,  Pottery  cannot  affect  his 
title  to  the  estate,  or  his  accountability  for  the  purchase 
money.  The  doctrine  of  notice  relates  to  cases  of  equitable 
rights,  which  may  be  lost  from  want  .of  it  or  preserved  by 
fixing  it  on  the  party  to  be  charged ;  but  where  no  such 
right  exists,  there  is  none  to  lose,  and  notice  is  out  of  the 
question. 

The  authority  from  4  Johns.  CK,  /Zep.  136,  and  the  other 
authorities  referred  to  in  connexion  with  that,  are,  as  will  be 
seen,  upon  the  most  cursory  reading,  equally  inapplicable. 
They  belong  to  a  class  of  cases  depending  upon  distinct  and 
different  principles. 

Another  attempt  has  been  made  to  attach  fraud  to  the 
sale,  because  it  is   said  part  of  the  consideration  money 
(about  $6000)  was  paid  in  demands  against  the  grantor  per- 
sonally, which  is  charged  as  a  misapplication  of  the  fund, 
and  is  a  fraud  as  to  Pe^  GardnerU  creditors.    It  has,  we 
hold,  been  established  beyond  controversy,  that  the  estate 
conveyed  was  a  clear,  absolute,  fee  simple,  which  the  devi- 
see had  a  right  to  sell,  and  Potter  had  a  right  to  purchase 
and  bold  free  from  all  liens  and  claims.    If  this  position  be 
true,  the  sale  is  undoubtedly  valid.    A  man  may  give  away 
his  own  estate,  and  the  gift  is  good  against  all  the  world 
except  his  own  creditors.    And  as  against  them,  he  has  as- 
suredly a  right  to  9e\\  ]l)ond  fide  and  for  a  valuable  conside- 
ration, and  receive  payment  in  what  he  pleases ;  either  in 
his  own  debts,  negotiable  paper,  or  other  property.    The  sale 
is  no  fraud  on  the  creditors  in  such  a  case.    And  if  we  admit 
for  the  purpose  of  the  argument,  that  it  was  a  trust  estate, 
still  the  purchaser  is  equally  protected  in  his  estate,  and  in 
the  payment  he  has  made.    The  right  of  the  trustee  to  sell 
and  of  the  purchaser  to  pay  him  the  consideration  money 
has  already  been  shown.    The  law  no  where  requires  the 
payment  to  be  made  in  money.    If  the  sale  is  absolute,  for 
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a  reafonable  price,  and  the  payment  made  to  the  amount, 
the  kind  and  mode  of  pajrment  are  entirely  out  of  the  qaes- 
tion*  This  is,  we  hold/settled  by  the  case  in  Powell^  291, 
and  the  authorities  there  cited,  where  the  trustee  mortgaged 
the  trust  estate  for  his  own  debt  by  bond,  and  the  mortgage 
was  adjudged  good. 

A  iiirther  attempt  is  made  by  the  complainant  to  prove  a 
secret  collusion  between  the  defendants  to  enable  Gardner 
to  sell  the  estate  and  conceal  and  convert  to  his  own  use  the 
proceeds  with  interest,  to  defraud  the  creditors  of  the  testa- 
tor. This  charge  is  uncerimoniously  and  coarsely  made  in 
the  bill  and  reiterated  in  the  argument  with  but  little  qual- 
ification. If  we  are  right  in  our  construction  of  the  will,  no 
fraud  could  be  perpetrated  ;  Chrdner  had  a  clear  fee  simple, 
which  he  had  a  right  to  sell,  and  Potter  to  purchase,  upon 
such  terms  of  payment  as,  the  parties  agreed.  Admitting, 
however,  that  it  was  an  estate  in  trust,  and  the  sale  subject 
to  be  set  aside  for  actual  fraud,  it  is  still  contended,  that  the 
charge  of  fraud  is  unsupported  by  a  tittle  of  evidence,  posi- 
tive or  circumstantial.  The  answers  of  the  defendants  are 
evidence  and  fully  sufficient,  until  disproved.  They  detail 
plainly,  fiiUy,  and  explicitly  the  whole  transaction,  and  pos- 
itively and  unequivocally  deny  all  the  imputations  of  fraud. 
The  complainant  has  appealed  to  the  oaths  and  the  con- 
sciences of  these  defendants,  and  by  that  appeal  he  must  be 
bound,  unless  their  answers  upon  their  oaths  and  their  con- 
sciences can  be  refuted  by  clear,  conclusive,  and  indisputa- 
ble testimony. 

The  sate  is  fair  or  fraudulent  according  to  the  facts  and 
circumstances  attending  the  transaction  and  the  attentions  of 
the  parties  at  the  time  it  took  place,  and  the  deed  is  valid  or 
void  according  to  the  character  of  that  transaction  at  that 
time.  No  subsequent  fact  or  circumstance  can  vitiate  the 
sale  or  the  deed,  if  fair  and  legal  at  the  time  of  the  sale  and 
delivery  of  the  deed.    And  we  maintain,  that  there  is  not  a 
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nogie  fact  or  circumstance  connected  directly  or  remotely 
with  the  sale,  which  indicates,  in  the  least  degree,  any  coIla« 
sion,  trick,  or  artifice  in  either  of  th^  defendants  to  defraud  the 
creditors  of  Pekg  Gardner ^  the  complainant,  or  any  other  per- 
son. The  sale  was  made  long  (nearly  a  year)  after  the  death 
of  the  testator ;  it  was  attended  with  no  secrecy,  and  was  not 
made  until  the  grantor  had  publicly  and  repeatedly  sought 
other  purchasers  and  could  find  none,  who  would  give  the 
price,  paid  by  Potter.  It  was  not  solicited  by  Potter^  nor 
agreed  to  by  him,  until  the  application  had  been  repeated 
by  Gardner.  The  consideration  was  fully  adequate  and  ac-^ 
tually  paid,  or  secured  to  be  paid  by  legal  and  negotiable 
notes  of  hand.  The  sale  was  absolute,  without  secret  trust 
or  confidence.  The  promise,  made  by  Potter  to  Crardner  in 
relation  to  any  surplus  upon  a  subsequent  sale  by  Potter^ 
was  altogether  gratuitous,  without  consideration,  and  was 
no  part  of  the  contract,  or  a  condition  of  the  contract,  when 
the  sale  was  made.  It  was  subsequently  relinguiriied  and 
given  up,  a«  stated  in  the  answers  before  the  bill  was  filed. 
It  never  was  of  any  value  to  Gardner ,  and  clearly  it  was  not 
at  the  time  of  iti  relinquishment,  and  he  had  at  all  times  a 
perfect  right  to  relinquish  it  upon  such  terms  as  he  deemed 
proper. 

Stobt  J.  This  cause  has  undergone  so  able  a  discussion, 
and  the  authorities  bearing  upon  the  points  in  controversy 
have  been  so  diligently  collected,  that  the  labor  of  the  Court 
has  been  materially  diminished.  My  own  researches  have  not 
added  much  to  the  mass  of  learning  brought  forth  from  the 
books :  and  if,  in  deciding  this  case,  I  do  not  enter  into  a  mi- 
nute commentary  upon  all  the  authorities,  it  is  because  fiill 
explanations  have  been  already  given  of  most  of  them  at 
the  bar ;  and  because,  after  all,  the  principles,  upon  which 
the  case  must  stand  or  fall,  lie  in  a  narrow  compass. 

The  first  question,  and  upon  which  the  cause  mainly 
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hinges,  is,  whether,  by  the  devise  to  Ezekid  W.  Gardner^ 
the  debts  of  the  testator  are  a  charge  upon  the  Ferry  estate, 
or  a  mere  personal  charge  upon  the  devisee  himself.  If  the 
latter,  then  the  present  suit,  supposing  it  free  from  all  other 
difficulties,  can  be  maintained  only  against  the  devisee,  and 
must  be  dismissed  as  against  Potter^  the  other  defendant, 
who  claims  it  by  a  purchase.  If,  on  the  other  hand,  the 
debts  are  a  charge  upon  the  estate^  the  lands,  or  the  pur- 
chase money  in  the  possession  of  Potter ^  may  be  reached, 
unless  he  can  protect  himself  by  some  of  the  doctrines,  that 
have  been  uifged  in  his  defence. 

My  opinion  is,  that  the  debts  are  clearly  a  charge  upon 
the  estate.  I  do  not  mean  by  this  to  say,  that  the  devisee  him- 
self is  not  personally  bouhd  by  his  acceptance  of  the  estate 
to  pay  the  debts ;  for  I  have  no  doubt  he  is.  But  the  estate 
is  also  charged  with  the  payment,  and  may  be  reached  in 
the  hands  of  the  devisee,  or  any  person  claiming  under  him,  . 
who  does  not  stand  in  the  situation  of  a  bond  fide  purchaser 
tot  a  valuable  consideration,  who  has  paid  the  purchase 
money. 

The  terms  of  the  devise  are,  in  my  judgment,  as  strong  as 
if  there  had  been  an  express  charge  upon  the  estate.  The 
testator  devises  the  estate  to  his  son  Ezekiel,  "  he  paying-  all 
my  just  debts  otU  of  the  estate ;"  and  in  another  part  he 
expressly  orders  his  son  Ezekid  to  ^^  pay  all  his  just  debts 
out  of  the  estate  therein  given  him."  The  estate  is  not  given 
to  the  devisee  upon  the  condition  generally,  that  he  shall 
pay  the  debts ;  but  it  is  pointed  out  expressly  as  the  fund, 
out  of  which  payment  is  to  be  made.  And  the  testator  hav- 
ing disposed  of  all  his  other  estate,  real  and  personal,  to 
other  persons,  his  intention  to  relieve  them  from  the  burden 
w^uld  be  manifestly  defeated,  if  the  Court  were  to  reject 
the  plain  meaning  of  the  words,  and  to  declare,  that  though 
the  testator  has  appropriated  a  particular  fund  to  the  pay- 
ment of  his  debts,  that  fuQd  shall  be  held  discharged  from 
them. 
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The  argument  of  the  defendant's  counsel  seems  founded 
apon  this  position,  that  if  the  devisee  himself  is  personally 
chargeable,  that  establishes,  that  the  estate  also  is  not  charg- 
ed. But  this  conclusion  is  utterly  inadmissible.  It  is  un- 
founded in  principle,  and  the  current  of  authorities  is  irresis- 
tibly against  it. 

There  is  a  very  numerous  class  of  cases,  most  of  which 
have  been  cited  at  the  bar,  where  an  estate  devised  in  terms, 
which  would  otherwise  have  been  construed  to  give  a  life 
estate  only,  has  been  held  a  fee,  upon  the  ground,  that  there 
was  a  charge  for  the  payment  of  debts,  legacies,  &c.  for 
which  the  devisee  was  personally  liable. 

The  general  doctrine,  established  ii^  these  cases,  is  this, 
that  if  the  charge  is  upon  the  estate  only,  and  there  are  no 
words  of  limitation,  the  devisee  takes  an  estate  for  life ;  but 
if  the  devisee  is  personally  chargeable  in  respect  to  the 
estate  in  his  hands,  he  takes  a  fee.^  Whatever  difficulty 
there  may  be  in  reconciUng  all  the  cases,  there  is  no  diver- 
sity as  to  the  principle.  The  only  conflict  is  in  the  applica- 
tion of  it  to  particular  cases.  In  some  of  the  cases  the 
charge  is  merely  upon  the  person  of  the  devisee ;  as  in 
CoUier^s  ccue,  (6  Co.  16,)  where  the  devise  was  to  A,  he  pay- 
ing to  one  20f.  and  to  others  small  sums,  amounting  in  all 
to  45#.  and  it  wis  adjudged  a  fee  simple.  So  in  Doe  vs. 
Holmes^-  where  the  devise  was  of  a  freehold  house  and  fur- 
niture to  A^  ^^  whom  I  make  my  executrix,  i&c.  she  paying  dU 
my  just  debts,  funeral  expenses,  and  legacies,"  it  was  held» 
that  A  took  a  fee.  But  in  by  far  the  largest  number  of  the 
cases  the  estate  was  clearly  charged  with  the  debts,  &,c:;  and 
the  only  question  was,  whether  the  devisee  was  also  personal- 
ly charged.    The  observations  of  Lord  JTenyon,  in  Doe  vs. 

»  See  eases  eoOeeUd  in  Cruise's  Dig.  tiOe  Devise,  eh.  11,  §  40,50,  et 
seq.^Id.  dk.  13,  §  25,  §  29. 

»  8  Term  R^.  h^See  also  Saimon  V9.Denmany  1  Com.  JBep.  3S&. 
VOL.  IV.  27 
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Ridutrdi,^  and  D&m  va.  Mettor,^  evince,  in  the  moet  satis- 
fiictoiy  Buuiner,  his  opiaioa  on  the  subject.  Hie  hogoage 
ifl  both  cases  ihowa,  that  he  onderstood,  that  in  the  fenner 
there  was  a  clear  charge  upon  the  land ;  and  adverting  to 
the  teims  of  the  devise  in  the  saoae  case,  **  anjr  legaciea  and 
luheral  expenses  being  thereout  paid,"  he  says,  in  Jhnm  va» 
MbUotj  that  these  words  imported,  that  thoae  sums  were  to 
be  paid  bjr  the  devisee  out  cf  the  tnierest  given  to  her ;  and 
if  she  had  died  immediately  after  the  devisor,  and  had  only 
taken  a  life  estate,  the  fond,  out  of  which  die  waa  to  bear 
those  charges,  ought  have  fiuled.  In  Dse  vs.  Sneffing,"* 
where  the  devise  was  to  A^  Ac.  all  the  testator^  lands,  Acm 
^*  after  having  thtreomi  fitat  paid  ami  discharged  all  my  debts 
ami  fiinetml  expenses,  also  subject  to  the  payment  theremtt 
ail  the  afoiesaid  legaeieB,"  and  it  was  held  a  ^  in  «^,  Loed 
Etteniorough  said,  that  the  constraetion  of  the  devise  was, 
that  ^  the  peyamnt  thereout  waa  to  be  made  by  the  devipaasi 
ami  the  word,  thereout^  means  out  of  the  properly  befom 
givesi  to  the  deviaees ;"  and  he  added,  that  where  debts  or 
annuities  am  to  be  paid  *'  by  the  deoitee  at  all  events  oui  of 
Ae  eiiate  in  his  hands,  the  devisee  mast  take  a  fee,  otherwise 
the  charge  might  be  greater  than  the  estate  deviaed,  and  he 
would  be  a  loaer."  Mr.  Justice  Laisrenee  is  still  more  eK* 
plicit  After  stating,  that  where  an  iMefinite  estate  is 
given  to  a  person  in  lands,  and  that  person  is  charged  with 
the  debts  and  legacies,  he  must  talm  a  fee  (thus  putting  a 
ease  of  a  mere  permmal  charge  only),  he  puts  the  very  case 
now  in  controversy,  and  says,  ^  it  is  the  same  thing,  if  sodi 
indefinite  estate  be  given  to  one,  and  the  debts  are  to  be 
paid  tnU  of  At  tiMe  given  to  the  devisee ;  he  mast  there  also 

M  3  Term  Rtp.  dS3. 
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take  the  fee  i  tov  othejrwise  tlie  estate  may  not  be  sofficient 
lo  pay  the  debt."  Mr*  Juatice  Le  Blane  mnbs  up  the  whole 
doctrine  in  a  more  precise  manner.  His  language  is,  ^^  ae- 
cording  to  all  the  determinations,  the  qnestioiiy  whether  the 
deyjsee  takes  the  fee  or  not,  in  respect  of  charges,  most 
depend  on  this,  whether  he  penonMy^  or  the  akUe  gwen  to 
Jkim,  be  charged  with  the  payment  of  debts ;  or  whether  the 
estate  be  given  af^r  payment  of  debts.  If  the  devisee  be 
fenanalig  charged  with  the  payment  of  debts,  or  if  the  dddi 
be  charged  on  ike  jiuititam  of  estate  given  to  the  dewMe,  he  must 
take  the  fee;  otherwise,  if  he  only  take  for  life,  he  may  be  a 
loser,  or  the  estate  may  be  insufficient.''  In  the  case  of 
J)ettn  ysr  MeUor^  in  error  before  the  house  of  lordSy'^.Lord 
Chief  Baron  Mae  Donald j  in  delivering  the  judgment  o{  aU 
the  ju<iges,  alluding  to  the  terms  of  the  devise  in  that  case, 
(which  had  been  held  in  the  King's  bench  to  pass  a  life 
estate  only,)  said,  ^^  If  these  words  are  considered  at  charge 
ing  the  ianda  in  the  hands  of  the  widow,  in  that  case  accord* 
ing  to  established  principles  she  would  take  a  fee,  as  she 
might  otherwise  be  a  loser  by  the  devise ;"  which  is  a  posi- 
tive and  authoritative  declaration  of  the  doctrine.  He  goes 
on  U>  state,  ^'  that  he  formerly  held  aA  opinion,  that  the 
words  of  charge  in  this  wilt  were  a  charge  on  the  lands  in  the 
bands  of  the  demsee,^  and  that  he  was  ^^  unable  to  distinguish 
the  diflforence  between  devising  lands  to  any  one  cfier  pay-* 
ing  his  legacies,  and  his  legacies  being  paid  thereout.  In 
both  cases  they  are  to  be  paid  out  of  the  land^  which  is  the 
subject  of  the  devise.  A  devise  to  an  individual  afier  paying 
debts  seemed  to  him  to  mark  the  same  intent  of  cAorj^itt^  ike 
lands  in  the  hands  of  the  demteCf  as  a  devise  to  an  individual, 
the  testator's  debts  being  paid  out  of  the  land  devised.  He 
concluded,  however,  by  admitting  the  distinction,  upon  the 
weight  of  authority.^ 

^2Ba$.tfPuL%ir.  »See  OoodHOe  vs.  MaMmn,  4  £sr(,  496. 
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The  case  of  Doe  vs.  Clarh?^  afibrds  a  still  stronger  illus- 
tration of  the  doctrine.  The  devise  there  was  of  several 
portions  of  the  testator's  real  estate  to  different  devisees, 
and  the  testator  concluded  thus ;  ^*  and  I  charge  all  my  es- 
tates, both  real  and  personal,  with  the  payment  of  the  above 
as  aforementioned  legacies ;"  and  it  was  held,  that  the  devi- 
sees took  estates  for  life  only,  because  the  charge  was  upon 
the  estates  only,  and  not  upon  the  devisees.  Sir  Jamet 
Mansfieldj  in  delivering  the  opinion  of  the  court,  adverted  to 
and  disputed  the  doctrine  of  Lord  EUenborough^  in  Doe  vs. 
SneUing^^  who,  he  said,  seemed  "  to  think,  that  if  debts  and 
legacies  are  to  be  paid  out  of  the  estate  at  all  events,  there 
the  devisee  must  take  a  fee.  But  what  difference  does  it 
make,  whether  the  testator  directs  the  legacies  to  be  paid 
out  of  the  estate,  or  to  be  paid  by  the  devisee  oat  of  the 
estate  f  In  either  case  can  the  devisee  be  a  loser ^  which  is 
the  only  principle  upon  which  a  fee  is  given  him."  As  to 
the  value  of  this  criticism  upon  Lord  Ettenborough^s  opinion, 
I  am  not  called  upon  to  decide.  But  I  quote  the  following 
words,  standing  in  immediate  connexion  with  the  former,  to 
show  the  learned  Chief  Justice's  own  opinion  (and  he  was 
an  eminent  chancery  lawyer)  on  the  point  we  are  now  con- 
sidering. ^*  To  consider,"  said  he,  '^  such  a  charge  as  a 
personal  charge  is  most  extraordinary,  since  there  can  be  no 
doubt,  that  if  such  devisee  were  to  die  before  the  testator, 
it  wovid  stiU  be  a  charge  upon  the  estate.  That  has  been  de- 
cided repeatedly  in  the  Court  of  Chancery  ;  and  it  is  quite 
established,  that  the  charge  exists'  as  a  charge  upon  the  estate^ 
notwithstanding  the  death  of  the  devisee  in  the  life  time  of 
the  testator."  If  we  advert  to  the  fact,  that  these  comments 
were  made  in  a  case,  where  the  charge  was  created  by  the 
direction,  that  the  debts,  &c.  be  paid  *^  thereout,"  that  is, 
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out  of  the  estate  devised,  it  seems  impossible  to  misunder- 
stand the  meaning  of  the  language.  In  the  very  late  case 
of  Roe  vs.  Dawy^  where  the  devise  was  to  A^  By  and  C, 
'^  except  £20  to  be  paid  out  of  Cs  part  of  the  lands  to  B/* 
it  was  held,  that  C  took  an  estate  for  life  only.  Lord  Etten- 
borough  said,  "  It  has  been  contended,  that  this  if  a  charge 
to  be  paid  out  of  the  land,  and  therefore  a  fee  shall  pass ;  and 
I  agree,  if  it  be  a  charge  t<f  be  paid  out  of  the  lands  in  the 
hands  of  the  devisee,  the  argument  is  good."  Mr.  Justice 
Le  Blanc  said,  "  where  there  is  a  devise  of  lands,  generally 
without  words  of  limitation,  it  will  convey  only  a  life  estate, 
unless  it  be  accompanied  with  a  charge  on  the  devisee,  or 
on  the  lands  in  his  hands."  Mr.  Justice  Bailey  said,  ^I 
agree  to  the  rule,  that  unless  there  be  words  of  limitation  to 
denote  the  quantum  of  interest,  or  to  charge  the  devisee,  or 
the  lands  in  the  hands  of  devisee,  a  fee  does  not  pass.  That  I 
consider  as  determined  in  Moore  vs.  Denn,^  and  many  other 
cases,  and  particularly  in  Doe  vs.  Clarke,^  where ^  though  the 
legacies  were  charged  on  the  land,  yet  it  was  held  clearly 
not  an  estate  in  fee.  In-  this  case  I  find  nothing  to  make 
the  £20  a  charge  on  C,  the  devisee,  or  on  the  lands  in  her 
hands ;  but  it  is  a  charge  on  the  lands  in  whatever  hands 
they  may  be.  The  words  neither  import  a  charge  on  the 
person,  nor  on  the  interest,  which  she  takes." 

It  seems  to  me  therefore  demonstrated,  so  far  as  the  lan- 
guage or  authorities  can  go,  that  a  charge  may  be  personal 
on  the  devisee  in  respect  to  the  estate,  and  that  it  may  also, 
if  apt  words  are  used,  be  a  charge  upon  the  estate ;  and 
that,  wherever  the  testator  points  out  the  fund  of  payment, 
a  charge  is  created  on  that  fund.  The  cases  of  Boddely  vs. 
lAppingweUf  3  Burr.  1533 ;  Frogmorton  vs.  Holydayt  3  Burr. 


31 3  MavU  if  Sdw.  518. 
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1618;  Doe  vs.  Hotmei,  8  Term  R.  1 ;  GoodtiOe  vs.  Madden^ 
4  £a«^  A.  498 ;  Andrew  vb.  5oti<iot»e,  5  Term  R.  292»  which 
have  been  relied  upon  to  shake  this  doctrine,  all  manifestly 
support  it.  They  are  explained  by  simply  adverting  to  the 
qualificaticMis  of  the  general  rule  laid  down  in  the  cases 
already  cited,  and  have  been  fully  answered  at  the  bar. 

But  it  is  argued,  that  all  these  were  cases  where  the  ques- 
tion was,  whether  the  devisee  took  an  estate  for  life,  or  a 
fee ;  and  that  no  question  arose  as  to  the  point,  whether  the 
estate  was  also  charged ;  and  that  in  the  case  now  before 
the  Court,  Exekiel,  by  the  very  terms  of  the  devise,  takes  a 
fee.  This  is  true ;  but  it  is  also  true,  that  in  all  these  cases 
no  question  could  have  arisen  as  to  the  fee,  unless  the  debts 
were  a  charge  on  the  estate ;  and  that  in  every  instance 
where  it  was  decided,  that,  notwithstanding  the  charge  on 
the  estate,  the  devisee  took  a  fee,  it  was  necessarily  decidedi 
that  the  charge  bound  the  per$&n  as  well  as  the  eekUe.  It 
would  be  the  most  extravagant  rashness  to  presume  that  the 
whole  bar  and  bench,  during  so  many  controversies,. should 
Imve  discussed  this  question,  and  admitted  the  charge,  as  a 
charge  on  the  estate,  and  yet  none  in  reality  have  existed. 

.But  the  d<  >ctrine  is  also  entirely  settled  in  eqjuity,  even  in 
cases  where,  by  the  terms  of  the  will,  the  devisee  takes  a 
fee,  that  if  debts  and  legacies  are  payable  by  the  devisee 
atU  of  the  estate,  they  are  a  charge  upon  the  property* 
That  was  the  decision  in  Miks  vs.  Leigh.^  There  was  no 
doubt  in  that  case,  but  the  devisee  took  a  fee ;  and  the  only 
question  was,  whether  it  was  a  charge  on  the  land.  Lord 
Hardmcke  said,  ^  It  is  objecte4y  that  it  is  not  said  to  be  paid 
ou^  ^  the  estate,  4&c.  nor  is  it  said,  by  whom  it  is  to  be 
paid ;  but  there  are  many  cases,  where  it  is  neither  said  to 
be  paid  out  of  the  estate,  nor  by  whom  \  yet  it  has  been 
considered  as  a  charge  upon  the  estate,  where  the  general 
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intent  of  die  testator  appeared."  *<  The  testator  intended  it 
•hould*cone  oat  of  both  eatatQp,  and  he  has  charged  his  eon 
in  ffespect  of  the  whole  estate  he  was  to  haYe  f  and  he 
affiimed  the  decree  of  the  master  of  the  Rolls,  which  direct- 
ad  the  defendant  to  pay  what  should  be  found  due,  or  in 
deftult,  to  accosmt  for  the  rents  of  the  land,  and  the  land  to 
be  sold.  CUmddty  vs.  Pdham?^  is  a  strong  case  to  the  same 
effect.  But  it  cannot  be  necessary  to  multiply  authorities. 
It  is  plain  from  the  language  of  Lord  HarduAtkey  that  where 
debts  Slc.  are  payable  oti/  of  an  egtaie^  they  are  a  charge  Uf^- 
on  the  estate.  This  is  the  common  sense  of  the  words  of 
the  present  will ;  and  if  we  assume  any  other  construction, 
we  must  strtte  from  the  will  the  words  **  out  of  the  said 
estate,'*  which  no  court  can  be  justified  in  doing  without 
necessity,  and  more'  especially,  when  it  would  defeat  the 
dmoQS  intention  of  die  testator.  I  know  not  a  single 
authority,  that  sustains  the  argument,  that  words  like  the 
present  do  not  fix  a  charge  on  the  estate.  None  has  been 
eiied  on  the  present  occasion.  On  the  other  hand,  there  are 
a  series  of  authorities  recognising  the  charge  on  the  estate 
in  cases  of  this  natnre ;  and  it  is  difficult  to  turn  ioadecision, 
where  the  subject  is  befiMre  the  Court,  that  does  not  contain 
m  «Urect  or  ia^rfied  admisnon  of  the  eiistence  of  the  doc* 
trine.  In  many  instances  indeed  a  charge  has  been  created 
liy  implication  from  words  and  intentions  fiur  less  signifi- 
caotly  expressed."  I  agree  that  a  mere  charge  is  no  legal 
interest.  It  is  not  a  devise  to  any  Me ;  but  as  was  observed 
by  the  Lofd  Chancellor,  in  BeOg  vs.  Ekim?'  it  is  ««that 

» 1  Fwii.  &  411,  si.  8ea--.Aii  set  esset  edstf  Fia.  sAr^s:^ 
awl  1  JtfodL  C3L  iV.  474-^488.— iQfur  vs.  i)etiifon,  1  Vti.L^Beam^^ 
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declaration  of  inteDtion,  upon  which  a  court  of  equity  will 
fasten,  and  by  virtue  of  which  they  will  draw  out 'of.  the 
mass  going  to  the  heir,  or  to  others,  that  quantum  of  inter- 
est, which  will  be  sufficient  for  the  debts."  Even  as  long 
ago  as  Lord  HoltU  time,  that  eminent  judge  declared,  where 
a  legacy  was  devised  out  of  the  testator's  land,  that  it  ought 
to  be  paid  out  of  the  land,  for  it  was  a  charge  on  the  land.^ 
The  cases  otIAvingiton  vs.  Executors  of  lAtingsUm^  Jackion 
vs.  Harris,'^  Jadcion  vs.  BvM^^  BsiA^Jackion  vs.  Mariin^^  de- 
cided by  the  Supreme  Court  of  New  York^  do  not,  in  the 
slightest  manner,  disturb  any  of  these  principles ;  but,  as  far 
as  they  go,  confirm  them ;  and  the  last  case  particularly 
contains  an  implied  admission  of  the  very  point  now  under 
consideration. 

I  have  taken  up  more  time  than  may  be  thought  necessa- 
ry in  considering  this  question;  but  the  earnestness  and 
ingenuity,  with  which  it  has  been  argued,  required  some 
exposition  of  the  grounds,  upon  which  I  hold  the  debts  by 
the  terms  of  the  present  devise  to  be  a  plain  charge  upon 
the  estate. 

It  has  been  argued,  that  there  is  something  in  the  peculiar 
jurisprudence  of  Bhode  blandj  which  repels  this  conclusion, 
or  at  least  prevents  its  application  to  the  case  now  before 
the  Court.  But  I  am  not  able  to  perceive  any  sound  reason 
for  such  an  opinion.  By  a  statute  of  this  state,  the  real 
estate  of  the  testator  is  made  generally  chargeable  with  his 
debts,  upon  a  deficiency  of  the  personal  assets ;  and  the 
executor  may,  upon  proper  application  and  proof,  obtain  a 
license  from  the  proper  court  to  sell  so  much  of  the  real 
estate,  as  may  be  necessary  to  meet  such  deficiency.  But 
this  statute  creates  a  general  charge  only  in  favor  of  the 
creditors.    It  does  not  prohibit  the  testator  from  making  a 

»  Anon,  1^  Mod.  24Sl,pL  see.  ^3Mn$.R.ie9. 
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particniar  provision  or  approf^riating  a  paiticular  fund  ex- 
clusively for  the  payment  of  his  debts,  which  shall  bind  his 
heirs  and  devisees.  It  does  not  in  the  slightest  degree 
interfere  with  the  ordinary  construction  of  wills.  It  leaves 
the  testator  at  full  liberty  to  dispose  of  his  property  upon 
such  conditions,  as  he  may  please,  and  liable  to  such  charg- 
es, as  he  may  please.  And  when  he  creates  a  particular 
fend  for  the  payment  of  his  debts,  and  exonerates  all  the 
rest  of  his  estate  from  the  charge,  as  to  all  other  persons 
except  his  creditors,  that  fend  becomes  exclusively  appro- 
priated for  the  purpose,  as  much  so,  as  if  he  had  devised  it 
on  the  special  trust*  Unless  therefore  the  Court  were  pre- 
pared to  declare,  that  the  statute  overturns  all  the  general 
rights  of  testators  on  this  subject,  a  proposition  too  extrava- 
gant to  be  maintained  for  a  moment,  it  is  clear  that  the 
general  liability  of  the  real  estate  to  the  payment  of  debts^ 
created  by  operation  of  law,  does  not  destroy  the  specific 
charge  of  the  same  debts  upon  the  Ferry  estate  devised  to 
Ezekid. 

This  being  so,  the  next  question  is,  whether  the  land 
itself  in  the  hands  of  the  other  defendant,  Potter^  or  the 
purchase  money  now  due,  lemains  chargeable  with  the 
debts.  The  argument  is,  that  Potter  is  a  band  fide  purchas- 
er, for  a  valuable  consideration,  and  as  such,  he  takes  the 
estate  discharged  from  the  debts,  and  is  not  bound  to  look 
to  the  application  of  the  purchase  money,  even  if  he  had 
notice  of  the  charge,  and  the  nonpayment  of  the  debts. 

As  to  notice,  it  is  quite  clear,  as  well  upon  the  answer  of 
Potter  J  as  the  circumstances  of  the  case,  that  he  had  absolute 
notice  of  the  devise  to  Ezekielj  and  that  it  stood  charged 
with  the  payment  of  his  father's  debts,  before  the  asserted 
purchase.  I  do  not  say,  that  he  had  merely  constructive 
notice,  knowing  that  the  Ferry  estate  was  his  fisither's,  and 
that  the  son  derived  it  from  him  by  devise,  which  would  be 
sufficient  to  put  him  upon  inquiry,  and  bind  him  to  take  no- 
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tice ;  but  in  point  of  fact  he^had  seen  the  will,  known  its 
proTiflions,  and  the  opinions  of  counsel  respecting  the  na- 
ture of  the  devise,  at  least  as  early  as  the  time,  when  be 
made  his  porchase ;  and  according  to  bis  own  confessions 
he  had  notice  of  the  material  parts  of  die  will  at  an  antece- 
dent period.  But  notice  is  of  no  importance  in  a  case  of 
this  nature,  unless  the  purchaser  is  bound  to  look  to  die 
application  of  the  purchase  money.  As  to  tbis  the  setded 
distinction  is,  that  if  a  trust  is  created  for  specific  or  sched- 
uled debts,  the  purchaser  is  bound  to  see  to  the  application 
of  die  purchase  money.  But  if  the  trust  is  for  the  payment 
of  debts  generally t  the  purchaser  is  not  bound  to  see  to  the 
application  of  the  purchase  money ;  and  if  he  pays  it  over 
to  the  trustee,  he,  and  the  estate  in  his  hands,  stand  dis- 
charged from  the  trust.  But  if  the  purchase  money  is  un- 
paid, so  much  of  it,  as  is  necessary,  may  be  reacbed  in  the 
han<£s  of  the  purchaser  to  execute  the  trust.  The  question 
then  arises,  whether  in  this  respect  there  is  any  diflferoice 
between  a  trust  created  to  pay  debts  generally,  and  a  charge 
upon  lands  for  the  same  purpose. 

There  is  an  anonymous  case  in  Mo$deft  Rip&ri$j  96, 
where  a  distinction  seems  to  be  taken  between  a  trust  to  pay 
debts,  and  a  charge  for  the  same  purpose.  It  purports  to 
have  been  decided  by  Sir  Joi^h  Jekyttj  and  is  thus  stated. 
^  If  an  estate  is  devised  to  trustees  to  be  sdd  for  payment  of 
debts,  the  purchaser  need  not  concern  himself  to  see  the 
money  applied ;  but  it  is  otherwise,  if  the  debts  are  partacu- 
larly  specified ;  but  if  lands  are  diarged  with  the  payment  of 
debts  and  legacies,  the  estate  remains  charged  in  whoseso- 
ever hands  it  comes."  From  this  brief  note  it  is  not  perhaps 
easy  to  decide  what  the  real  meaning  of  the  IsAter  clause  is ; 
whether,  that  the  chaise  being  legacies,  as  well  as  debts, 
the  purchaser  must  look  to  the  application  of  the  purchase 
money  (a  doctrine  that  cannot  now  be  maintained)  ;^  or 


^JM  vs.  Mbottj  BuOer^e  naU  io  Co.  Lit  2&(^.  h.  §  1^  S.  C 
1  Bro.  eft.  R.  186,  n9U.^Bogen  vs.  SkOUemju,  wtoUer,  188. 
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whether  it  means  to  take  a  distinction  (as  seems  more  prob- 
able) between  a  trust  and  a  charge.  If  the  latter  be  the 
true  meaning,  that  case  is  in  conflict  with  subsequent  de- 
cisions. In  EOiot  vs.  Merryman^  where  the  debts  were  by 
the  will  charged  upon  the  real  estate  without  the  interven- 
tion of  any  trustee,  and  the  bill  was  brought  by  creditors 
against  the  purchasers  of  the  land  to  obtain  their  debts  out 
of  the  land,  the  bill  was  dismissed  by  the  master  of  the  rolls, 
upon  the  ground,  that  the  purchasers  were  not  bound  to  see 
the  money  rightly  applied ;  and  he  denied,  that  there  was 
any  distinction  between  a  trust  to  sell  and  a  charge  for  pay- 
ment of  debts.  And  the  like  opinion  was  manifestly  held 
by  Lord  Camden^  in  Walker  vs.  SnuiUufOod  ;^  and  in  Jenkim 
V9.  JESUSf'^  Lord  Eldon  observed,  *'  that  it  was  long  settled, 
that  where  a  man  by  deed  or  will  charges  or  orders  an  estate 
to  be  sold  for  payment  of  ddts  generattj/j  and  then  makes 
specific  dispositions,  the  purchaser  is  not  bound  to  see  to 
the  application."  Mr.  Stigienj^  upcm  the  authority  of 
these  cases,  does  not  hesitate  to  affirm  the  same  doctrine, 
and  holds  it  equally  strong  upon  principle.  The  same  may 
be  collected  to  be  the  opinion  of  Mr.  jPonfrlonfue  ;^  and  if  I 
rightly  understand  the  state  of  the  facts  (very  imperfectly 
reported)  in  Beynan  vs.  OoOiiMy^  that  was  also  the  deteimi- 
nation  of  Lord  ThurUw. 

Looking  to  the  principle,  upon  which  the  general  doc- 
trine is  founded,  I  am  not  able  to  perceive  any  material 
difference  between  a  direct  trust  to  pay  debts  and  a  charge 

^  Barnard  22g».  in  Ck.  78.  &  C.  S.  ML  4L 

^  Ambler.  iZep.  676. 

«  6  Fe9.jun.  654,  noU  (a). 

^SttgdmVendor$,  C.B.lly^  1, art n, p. Ulytd.  1919.  Mr.Paid^ 
ftsUi  Hu  Mme  opinion.    Patdi  on  Mortgages^  art.  11,  §  1,  j9.  404. 

^  2  Fmb.  e^.  6, 2,  dL  6,  §  2,  note  K.  p.  149. 

«  CMMMrre  (hoi  castas  eitedin  BuOer's  noUioCo.  I«l.290,  §  13,  anit 
1  Bro.  CL  R.  186,  note,  and  as  rqwrUd  in  anoAerpaini  in  %  Bro.  Ch. 
Bep.2SQ.  ,        • 
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upon  the  lands  for  the  same  purpose.  The  one  is  a  trust 
fisbstened  upon  the  estate  by  a  court  of  equity  by  implicaiian 
to  effectuate  the  intent  of  the  testator.  The  other  is  a  direct 
trust  created  by  the  testator  for  the  same  object.  And 
there  is  great  force  in  the  observation,  that  the  mode,  by 
which  the  trust  is  created,  cannot  be  material ;  for  if  it 
comes  in  esse,  it  is  substantially  to  be  executed  in  the  same 
manner.^  Lord  Eldon  indeed,  on  a  recent  occasion,  said 
^*  there  is  a  great  difference  here  between  a  devise  upon 
trust,  and  a  devise  subject  to  a  charge ;"  but  he  alluded, 
as  the  context  shows,  not  to  any  difference  in  the  effect  of 
the  lien,  or  charge,  as  to  creditors,  but  to  the  nature  of  the 
interest  taken  by  the  devisee,  whether  beneficial,  or  a  mere 
naked  trust.  And  he  added,  that  "  the  object  is  effected 
much  in  the  same  way,  compelling  the  party  to  make  good 
the  charge,  or  trust,  by  very  similar  operations,  as  applied  in 
this  Court."^  No  authority  has  been  cited,  which  establish- 
es any  distinction  between  the  case  of  a  trust  and  -a  charge 
as  to  seeing  to  the  application  of  the  purchase  money ;  and 
my  own  researches  have  not  enabled  me  to  discover  any, 
except  those  already  referred  to.  I  cannot  but  think,  that  the 
current  of  authority  and  the  analogy  of  the  law,  ought  to 
lead  us  to  a  rejection  of  any  such  distinction,  as  unsatisfiic- 
tory  in  principle  and  inconvenient  in  practice. 

But  the  most  material  question  yet  remains  to  be  discuss- 
ed ;  and  that  is,  whether  Mr.  Potter  stands  in  the  predica- 
ment of  a  bond  fide  pifrchaser  for  a  valuable  consideration. 
It  is  very  clear,  that  he  has  not  yet  paid  a  very  considerable 
proportion  of  the  purchase  money ;  and  if  the  whole  pur- 
chase money  be  not  paid,  nothing  is  better  settled  than, 
that  what  remains,  may  be  reached  in  the  hands  of  the  pur- 
chaser, to  discharge  the  original  trust,  unless  other  equities 

«  Sugdm.  Vend,  Ck.  11,  §  1,  art.  11,  p.  441,  ed.  1818. 
»  King  vs.  Dennimm,  I  Fee.  $f  Beam.  961,373, 876. 
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intervene.  And  there  is  a  still  more  salutary  principle  es- 
tablished by  incontrovertible  authority,  viz.  that,  though  a 
person,  being  a  real  purchaser,  is  not  bound  to  see  to  the 
application  of  the  purchase  money,  if  he  has  honAfide  paid  it ; 
yet  he  is  not  permitted  to  become  a  party  to  any  misappli- 
cation of  the  fund,  or  knowingly  to  asdst  in  diverting  it  to 
his  own  interest,  as  in  payment  of  debts  due  to  himself,  and 
then  to  insist  upon  the  protection  of  a  hon&fide  purchaser. 

Even  in  respect  to  executors,  who,  as  to  personal  assets, 
have  a  very  large  authority,  but  are  deemed,  in  equity,  trus* 
tees  for  creditors,  legatees,  and  distributees,  it  is  now  clear- 
ly settled,  that  it  is  a  misapplication  of  the  assets  to  apply 
them  to  the  payment  of  the  antecedent  debt  of  the  execu- 
tors ;  and  a  court  of  equity  will  reach  them,  as  trust  prop- 
erty, in  the  hands  of  any  persons^  who,  knowing  them  to  be 
assets,  have  so  received  them  from  the  executors.  There 
are  numerous  cases  on  this  subject ;  and  the  doctrine  was 
fully  discussed  in  Wl  vs.  Sknpson^^^  and  M^Leod  vs.  Drum- 
wumd^^  and  Bonney  vs.  Ridgard.^  But  I  may  well  be  spar- 
ed any  examination  of  the  cases,  since  the  doctrine  has  been 
recently  recognised  in  its  fullest  extent  by  the  Supreme 
Court  of  the  United  States.^ 

It  becomes  material  then  to  sift  the  particulars  of  the  pur- 
chase made  by  Mr.  Potter  of  the  estate  in  question  ;  and  if 
it  shall  then  appear,  that  he  has  been  knowingly  a  party  to 
the  misapplication  of  the  trust  fond,  the  Court  is  bound  to 
apply  the  principles  of  equity  to  the  case,  whatever  may  be 
its  own  private  opinion  as  to  the  genenfl  fairness  of  the 
'transaction.  And  I  take  upon  myself  to  assert,  that  the 
imputations  in  the  bill  of  positive  and  actual  fraud,  by  Mr. 
Potter^  are  not  sustained  by  the  evidence.  His  own  answer 
explicitly  denies  it ;  and  the  other  evidence  falls  far  short 

M  7  Fez.  158.  «  17  Fez.  152.  ^  1  Cox.  Rep.  145. 

^  fTarmky  vs.  Womdey,  8  WhMAon  R.  431.— iSee   aUo  Mair  vn. 
Shaw,  1  iScA.  ^  i>/.  243,  SKR2. 
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of  eBtablisbing  any  meditated  Gontrhrance  to  cheat  the  heiis 
or  creditors.  Still,  however,  if  the  transaction  be  one,  which 
the  law  deems  incorrect,  and  admonishes  the  court  to  repu- 
diate, as  inconsistent  with  well  considered  and  salutary  prin- 
ciples, it  is  its  duty  to  declare  it,  and  grant  the  parties  an 
adequate  relief. 

As  to  the  principal  facts  there  does  not  seem  to  be  any 
real  controversy.  It  may  be  gathered  from  the  evidence, 
that  Ezekidj  the  devisee,  towards  the  close  of  his  bther's 
life,  was  in  indigent,  if  not  embarrassed,  circumstances, 
owing  considerable  debts,  and  among  others  a  debt  exceed- 
ing three  thousand  dojlars  to  Mr.  Potter.  It  is  apparent 
also  from  the  answer  of  the  latter,  that  he  was  uneasy  about 
his  debts,  and  looked  principally,  if  not  entirely,  to  the 
bounty  of  the  father  for  the  means,  by  which  it  should  be 
paid.  Indeed,  there  is  an  irresistable  implication  through- 
out the  whole  record,  that  the  son  possessed  no  substantial 
means  of  discharging  his  debts  except  the  Ferry  farm  devised 
to  him,  and  a  debt  asserted  to  be  due  from  his  father,  which, 
was  controverted  and  disallowed  by  the  commissioners ;  and 
at  all  events  became  extinguished  in  equity  by  the  accep- 
tance of  that  estate  upon  the  terms  of  the  will.  The  actual 
situation  of  the  son  and  the  unascertained  state  of  the  debts 
of  the  father  were  fully  known  to  Mr.  Potter^  and  are  not 
even  pretended  to  be  denied  in  the  answer.  In  fact,  Mr. 
Potter  puts  his  chief  reliance  upon  a  defence  springing  from 
other  sources ;  upon  the  estate's  not  being  legally  charged 
with  the  d^bts,  aid  upon  the  purchaser's  being  exonerated 
from  looking  to  the  application  of  the  purchase  mmiey. 

In  this  posture  of  ExekiePs  affairs,  Mr.  Potter,  in  April* 
1819,  about  one  year  after  the  testator's  death,  became 
the  ostensible  or  real  purchaser  of  the  whole  Ferry  ferm,  and 
also  of  a  lot  of  ten  acres  of  land  in  Jamettown,  for  the  asserted 
consideration  of  $15,800.  To  enable  him  to  make  this  sale, 
Ezekiel  purchased  of  his  sister  Ikabelf  one  third  of  the  Ferry 
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fsnn,  and  the  lot  in  Jamestatonf  which  had  been  devised  to 
her  by  her  fiuther ;  and  the  value  of  the  lot  was,  in  the  sale 
to  Mr.  Pottery  estimated  at  $800,  and  the  value  of  the  third 
pf  the  Ferry  fiurm  at  $5,000.  Neither  of  those  sums  have  ever 
been  paid  to  his  sister,  but  it  is  admitted  they  both  still  re- 
main doe.  The  asserted  consideration  for  the  purchase  of 
the  two  thirds  of  the  Ferry  farm  devised  to  EzdM  was 
therefore  $10,000.  The  tenns  of  the  sale  were  somewhat 
extraordinary,  as  they  are  now  stated  by  the  parties.  Mr. 
Potter  was  to  advance  the  sum  of  $6,000  towards  the  pay- 
ment of  EzdeUPt  debts,  including  that  of  Mr.  Potter^  and 
was  to  reserve  the  payment  of  the  residue  of  the  purchase 
money  by  a  note  payable  on  the  25Ch  of  March,  1822,  with- 
out interest.  In  the  mean  time  Mr.  Potter  was  to  be  allow- 
ed interest  upon  all  the  advances  made  by  him.  In  addi- 
tion to  this,  Ezekid  was  to  have  a  lease  of  the  whole  estate 
Cemt  three  years,  commencing  on  the  25th  of  March,  preced- 
ing the  sale,  and  of  course  to  end  on  the  2dth  of  March, 
1822,  he  paying  a  yearly  rent  of  $948,  which  was  equal  to 
six  per  cent  apon  the  purchase  money,  and  was  estimated 
as  the  fiur  value  of  the  rent  of  the  estate.  It  was  further 
•greed,  that  if  Exddd  could  at  any  time  within  the  three 
years  sell  the  estate  for  a  larger  sum  than  $15,000,  he  should 
have  the  benefit  of  the  surplus,  after  deducting  all  repairs 
and  expenses,  which  might  have  been  incurred  on  account 
of  the  estate.  I  observe  also,  that  it  is  stated  in  the  answer, 
that  the  lease  for  three  years  was  agreed  to  to  be  allowed 
in  Uea  of  interest  upon  the  purchase  money,  and  Ezekidf  in 
his  original  answer,  asserts,  that  no  rent  was  in  fibct  to  be 
paid,  and  that  an  acknowledgment  of  the  receipt  of  the 
same  for  the  whole  term  was  endorsed  upon  the  lease. 
TUs  assertion  is  dr<^iped  in  his  second  answer,  not  appa- 
ventty  from  mere  mistake.  In  point  ei  fact«  upon  the  origi- 
nal lease  (which  is  annexed  to  Mr.  Potter^s  answer),  there  is 
tti  indorsement  without  date,  in  the  following  words,  ^*  Re- 
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ceived  the  money  part  of  the  within  lease,  it  being  taken 
into  consideration  in  the  purchase  of  the  within  mentioned 
estate.  Eluha  Potter.''^  When  this  endorsement  was  made 
does  not  appear,  and  it  is  not  in  any  manner  referred  to  in 
Mr.  Potter's  answer.  It  is  an  omission  somewhat  singular  if 
it  was  made  at  the  time  of  the  execution  of  the  lease,  and 
it  constituted  a  part  of  the  original  agreement ;  and  if  no 
rent  was  in  fact  to  be  paid,  it  is  strange,  considering  Mr. 
Potter  was  himself  a  lawyer,  that  there  should  have  been 
inserted  in  the  lease  itself,  a  formal  and  exact  covenant  for 
the  payment  of  the  rent  annually  during  the  term,  a  cove- 
nant, which  was  utterly  repugnant  to  the  intention  of  the 
parties.  Indeed  I  cannot  but  feel  a  very  strong  regret, 
that  the  transaction  did  not  originally  assume  a  shape 
more  like  the  character,  which  the  parties  now  give  it ; 
since  the  explanations  of  it  are  not  so  satisfactory,  or  so 
free  from  obscurity  as  to  leave  no  room  for  hesitation.  The 
reason  assigned  for  taking  the  lease  at  all  is  certainly  not 
very  conclusive.  It  seems,  that  Ezekiel  had  previously,  in 
1818,  hired  a  part  of  IkOch  Island  upon  a  lease  of  three 
years  (one  year  of  which  was  expired  at  the  time  of  the  sale  of 
the  Ferry  ftrm),  at  a  small  rent,  not  probably  exceeding 
4^70  or  $80,  and  the  possession  of  the  lease  is  made  the 
ground  work  of  the  lease  of  the  Ferry  farm  for  a  year  be* 
yond  the  term,  at  the  substantial  rent  of  the  whole  interest 
of  the  purchase  money,  and  with  the  collateral  engagement 
of  Ezekid  to  pay  interest  upon  all  intermediate  advances. 

But  I  am  content  to  leave  the  contract  of  sale,  as  it  is 
stated  by  the  parties,  without  farther  observation  ;  and  strip* 
ped  of  all  disguise,  it  is  in  its  most  favorable  view  a  purchase 
of  the  Ferry  farm  for  1 15,000,  of  which  $6,000  was  ta  be 
advanced,  or  applied  to  the  payment  of  the  debts  of  Ezekid^ 
the  residue  of  the  purchase  money  (which  was  ultimately 
fixed  at  $6,806),  was  to  stand  on  a  credit  of  three  years 
without  interest,  and  Mr.  Potter  was  to  receive  interest  upoa 
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all  his  advances  in  the  intermediate  period.  I  lay  out  of 
consideration  the  purchase  of  the  Jamestown  lot,  and  one 
third  of  the  Ferry  farm  from  Isabel^  because  they  were  never 
paid  for,  and  added  nothing  substantially  to  the  funds  of 
Ezekiely  and  do  not  constitute  any  part  of  the  fund  for  the 
payment  of  the  father's  debts. 

Here  then  we  have  a  case,  where  the  trust  fond,  for  the 
payment  of  the  father's  debts,  valued  by  the  parties  at 
$10,000,  at  the  very  time  when  the  amount  of  those  debts 
was  in.  course  of  being  judicially  ascertained,  and  before  it 
was  actually  ascertained,  was  applied  to  the  exclusive  dis- 
cbarge of  the  debts  of  the  devisee.  The  father's  debts  were 
a  known  charge  upon  the  estate,  and  the  purchaser  know- 
ingly assisted  the  devisee,  who,  as  to  his  charge,  was  also 
a  trustee,  to  dispose  of  this  estate  in  payment  of  his  own 
debts,  without  in  any  shape  providing  for  the  principal  charge. 
The  surplus,  after  that  charge  was  satisfied,  was  all  that  be- 
longed to  the  devisee ;  and  yet  the  purchaser  assisted  the 
devisee  in  misapplying  the  fund,  in  the  first  instance,  to  other 
purposes.  The  father's  debts  have  been  since  ascertained 
to  be  about  $7,400,  not  one^cent  of  which  has  ever  been 
paid  by  the  devisee ;  and  no  part  of  the  purchase  money,  as 
will  be  presently  seen,  has  ever  come  to  the  hands /of  the 
devisee  to  enable  him  ta  discharge  those  debts.  And  all 
this  transaction  was  negotiated  and  consummated  between 
the  parties,  with  the  will  before  them,  upon  full  delibera- 
tion, under  their  own  exposition  of  the  law,  and  upon  the 
suggestion,  that  the  purchaser  was  not  bound  to  look  to  the 
application  of  the  purchase  money. 

I  agree  to  the  doctrine,  in  cases  of  a  general  charge  of 
debts,  that  the  purchaser  need  not  look  to  the  application,  if 
he  liBsbimafide  paid  the  same.  When  he  has  once,  in  good 
faith,  paid  it  into  the  hands  of  the  devisee,  he  is  exonerated. 
But  he  is  not  at  liberty  to  assist  in  its  misapplication  ;  he  is 
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not  to  buy  the  trust  property  ia  payment  of  antecedent 
debts,  or  to  aid  the  devisee  in  diverting  the  fund  from  it» 
proper  uses ;  and  if  he  does,  a  court  of  equity  will  fasten  on 
the  estate  in  his  hands  the  original  charge,  which  he  has 
attempted  to  displace.  It  appears,  in  poipt  of  fact,  that  a 
sura  a  little  short  of  $6,000  of  the  purchase  money  was,  with 
Mr.  Potter^B  assent,  applied  to  the  payment  oiExdwiPs  own 
debts,  and  of  this  snip  more  them  one  half  went  to  extinguish 
a  debt  due  to  himself. 

But  it  is  necessary  to  trace  the  transaction  somewhat  far- 
ther, in  order  to  show,  that  the  parties  have  always  acted 
with  the  utmost  indifference  as  to  the  rights  of  the  frther's 
creditors,  and  have  sheltered  themselves,  under  a  supposed 
rule  of  law,  for  any  misapplication  of  the  fund.  In  June, 
1830,  Ezekidt  Btotwithstaoding  the  relief  already  afforded 
him,  was  again  pressed  for  some  debts.  He  hiid  then  in  hia 
possession  the  note  for  the  purcjhase  money  of  $8,801.  It 
was  then  agreed,  that  Mr.  Piider  should  advance  a  farther 
sum  to  Ezebid  to  pay  his  debts ;  that  Ezekid  should  surren- 
der the  right  of  selling  the  estate  for  more  than  $15,000j 
retained  by  the  former  bargain ;  that  the  note  of  $8,801 
should  be  given  up ;  and  that  the  sum  which,  on  a  settle- 
ment, should  be  found  due  to  Ezddd,  should  be  secured  to 
be  paid  to  him  on  the  26th  of  March,  1822,  partly  by  a  cash 
note,  and  partly  by  a  note  payable  "  in  mortgages  in  the 
town  of  South  SSngiion,  or  in  the  state  of  J^ew  Yark^^^ 
Accordingly  Mr.  Potter  paid  to  EzekieTs  creditors,  by  his 
own  notes  about  $3,705,  and  Ezekiel  gave  up  the  right  of 
reselling  the  estate,  and  also  the  cash  note  of  $8,801.  Mr. 
Potter  ascertained  his  advances,  together  with  interest,  to 
be  $7,070  38,  leaving  a  balance  due  from  the  purchase  of 
the  estate,  of  $7,929  62.  For  this  last  sum  Mr.  P<4ter  gave 
two  notes  antedated  as  of  the  25th  of  March,  one  a  negotisi- 
ble  cash  note  for  $4000,  the  other  a  note  for  $3,929  62, 
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payable  to  Ezekidj  or  order,  on  the  2dth  of  March,  1822, 
''ill  mortgages  in  the  town  of  South  Kingstanj  or  in  the  state 
of  JVettr  YorkJ^^  It  is  not  my  duty  to  comment  on  the  wisdom 
6r  policy  of  such  an  extraordinary  bargain,  so  far  as  it  res- 
pects-the  pecuniary  interests  of  the  Devisee.  It  does  in- 
deed seem*  to  me  utterly  unaccountable,  how  a  bargain  so 
indefinite  in  some  of  its  terms  and  objects,  and  so  little  suit- 
ed to  the  exigency  of  his  embarrassed  ^tuation,  should  have 
received  the  deliberate  assent  of  the  devisee.  A  readier 
scheme  to  disable  him  from  the  present  means  of  dis- 
charging his  debts,  without  great  sacrifices,  could  have 
hardly  been  imagined. 

The  original  note  was  negotiable,  and  capable  of  being 
fumed  into  cash  at  any  time  at  a  reasonable  discount ;  but 
by  the  exchange,  nearly  a  moiety  of  the  amount  was  invest- 
ed in  a  security,  not  only  not  negotiable,  but  so  loose  in  its 
terms  and  obligation,  that  its  real  value  was  incapable  of 
any  exact  appreciation.  It  appears,  also  finom  Uie  answer 
of  the  devisee,  that  the  negotiable  note  of  $4,000  wai^r  im^- 
mediately  indorsed  over  to  his  sister  JEra&el,  and  an  assign* 
ment  also  made  of  $r,800,  part  of  the  other  note,  by  way  of 
payment,  or  security,  for  the  estate  bought  of  her  by  the 
devisee.  And  this  arrmgement  was  most  probably  contem* 
plated'  by  all*  the  parties,  when  the  negotiation,  in  June, 
1820,  waff  first  entered  into.  It  will  at  once  be  perceived, 
that  deducting  the  amount  thus  justly  secured  to  habdj  the 
whote  of  the  purchase  money  was  exhausted  excepting 
abdat^,000;  and'  the  latter  sum  was  locked  up  in  unde- 
fined mortgages  in  South  Kingston  or  ^ew  York.  So  that 
the  whole  trust  fund  was  in  efiect  gone  from  the  reach  of 
the  creditors,  the  greater  part  being  applied  to  the  extin- 
guishment of  EzekiePs  own  debts ;  and  what  remained  was 
appropriated  to  other  purposes.  The  very  tenor  of  the  note 
for  the  mortgages  was  calculated  to  embarrass,  if  not  to  de- 
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feat,  any  chance  for  redress;  for  the  option,  as  to  what 
mortgages  should  be  taken  or  received,  belonged  to  the 
parties,  and  could  not  be  very  easily,  if  at  all,  exercised  by 
the  creditors  or  strangers.  The  transaction  was  about  the 
time,  when  the  commissioners  made  their  report  of  the 
father's  debts  to  the  Court  of  Probate ;  and  as  all  the  par- 
ties lived  in  South  Kingston,  the  amount  must  have  been  in  a 
great  measure  previously  ascertained,  and  could  scarcely 
have  escaped  the  inquiry  or  attention  of  any  persons  inter- 
ested in  the  estate.  There  is,  beside,  the  still  stronger  &ct, 
that  controversies  had  then  arisen  between  the  plaintiffs  and 
the  devisee  in  respect  to  this  very  matter  ;  and  a  suit  was 
avowedly  in  contemplation  to  ascertain  and  adjust  their 
respective  rights.  To  no  person  was  this  better  known  than 
to  Mr.  Potter.  Now,  when  he  had  notice  of  the  non-pay- 
ment of  the  debts,  and  of  the  application  to  the  devisee  to 
have  them  paid,  of  the  negotiations  for  the  purpose  of  an 
amicable  settlement,  and  of  the  failure  to  accomplish  that 
object,  he  was  put  upon  legal  notice  and  inquiry  :  and  he 
could  not  farther  negotiate  with  Ezekiel,  in  respect  to  the 
funds  then  in  his  hands,  without  being  liable  to  have  his 
proceedings  scrutinized  in  a  court  of  equity. 

There  is  much  other  matter  in  the  case,  which  is  open  to 
observation ;  but  the  conclusion,  to  which  the  Court  has 
arrived,  renders  any  discussion  of  it  unnecessary.  That 
conclusion  is,  that  the  sale  by  the  devisee,  under  the  circum- 
stances, was  a  manifest  breach  of  trust,  in  violation  of  his 
duty  to  the  creditors,  and  subversive  of  the  great  object  of 
the  testator  in  the  devise  in  question. 

The  next  consideration  is,  whether  Mr.  Potter  was  conu- 
sant of  this  breach  of  trust,  and,  upon  the  facts  already  stat- 
ed, it  seems  beyond  all  doubt,  that  he  had  full  knowledge  of 
the  breach,  was  a  party  to  it,  and  voluntarily  assisted  in  the 
misapplication  of  the  purchase  money.    He  can  shelter  him- 
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self  from  responsibility  in  a  court  of  equity  only  by  showing 
himself  to  be  a  bond  fide  purchaser,  who  has  not  aided  in 
such  misapplication.  In  no  proper  sense  can  he  be  consid- 
ered as  such  a  purchaser.  He  has  chosen  to  apply  the 
purchase  money,  so  far  as  it  has^  yet  been  paid,  or  liquidated, 
to  the  exclusive  payment  of  the  devisee's  debts,  and  not  of 
the  debts  of  the  testator.  In  this  way  he  has  been  privy  to 
the  expenditure  and  appropriation  of  nearly  $8,000,  accord- 
ing to  his  own  account  of  the  matter ;  and,  as  to  the  res- 
idue of  the  purchase  money,  so  far  from  paying  it  to  the 
devisee,  or  applying  it  to  the  discbarge  of  the  testator's 
debts,  he  has  aided  in  closing  it  up  in  mortgages  of  an 
undefined  nature,  and  thus  precluded  it  from  being  applied 
as  a  present  fund  for  the  purposes  of  the  trust.  Unless  the 
court,  therefore,  is  ready  to  surrender  its  duty,  it  can  have 
no  difficulty  in  holding,  that  the  Ferry  fiurm,  to  the  extent  of 
the  estate  devised  to  Ezekielj  remains  still  charged  and 
chargeable,  in  the  hands  of  Mr.  Potter,  with  the  debts  of  the 
testator. 

I  had  some  doubt,  originally,  whether  Itabelj  the  daughter 
of  the  testator,  ought  not  to  have  been  made  a  party  to  the  bill, 
since,  according  to  the  allegations  in  the  answer,  she  has  an 
interest  in  the  outstanding  purcha^  money  for  the  debt  due 
to  her.  But  I  am  now  entirely  satisfied,  that  she  is  no 
necessary  party  to  the  bill.  No  decree  can  be  made 
against  her.  She  is  no  party  to  the  asserted  breach  of  trust ; 
and  has  no  interest,  which  can  be  affected  by  any  decree 
between  the  present  parties.  If  she  has  any  lien  on  the 
estate  for  the  unpaid  purchase  money,  it  is  only  upon  that 
part  of  it,  which  was  conveyed  by  her.  As  to  her  interest  in 
any  of  the  notes,  the  Court  will  do  nothing  that  can  dis- 
turb her  rights ;  it  will  act  altogether  upon  that  portion  of 
the  estate  and  purchase  money,  which  does  not  interfere 
with  her  claims. 
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Having  stated  tfiese  results,  it  remaias  only  to- advert  to 
the  objection,  that  the  present  plaintifli  are  not  competent; 
to  maintain  the  present  suit,  because  they  have  not  yet  paid 
the  testator's  debts.  The  argument  is,  that  the  creditors  alonns' 
have  a  right  to  maintain  a  suit  to  enforce  the  charge,  unless 
they  have  been  paid  by  the  executrix  or  the  devisees^  The 
right  of  the  creditora  to  enforce  the  charge  in  equity  cannot 
be  doubted.^  But  I  am  also  of  opinion  that  the  executrix, 
who,  by  the  law  of  the  state,  is  responsible  for  the  payment 
of  the  debts,  where  there  are  real  or  personal  assets,  has  also 
a  right  to  enforce  the  charge.  She  might  procure  a  license 
from  the  proper  authority  to  sell  the  real  estate,  upon  a  de* 
ficiency  of  the  personal  assets,  pursuant  to  the  statute.  She 
might  in  this  way,  perhaps,  reach  the  estate  charged  with  the 
debts;  but  the  remedy  would  be  circuitous,  and  might 
be  inadequate  to  all  the  purposes  of  equity.  She  is  not 
compellable  to  adopt  that  course ;  but  may  directly^  by  the 
ttasistance  of  a  court  of  equity^  reach  the  fund,  which,  in  thef 
eyes  of  such  a  court,  is  appropriated  for  the  payment  of  the 
debts.  If  she  can  do  this  after  payment  of  the  debts,  there  is 
no  reason  why  she  may  not  do  it  before,  snnce  she  is  entitled' 
to  avert  an  impending  mischief;  and. is  notboundto  advance 
her  own  money  to  pay  the  Creditore.  Besides,  the  testator 
has  disposed  of  all  his  real  and  personal  estate  by  his  will,  and 
tfie  executrix,  who  is  residuary  legatee  and  devisee,  has  no 
right  to  apply  the  personal  estate,  bequeathed  to  other  lega*^ 
tees,  to  the  payment  of  the  debts,  when  there  are  other  fund» 
appropriated  for  the  purpose ;  and  she  has  a  direct  inter^ 
to  relieve  property  devised  to  herself  from  the  burden  of  the 
debts.  The  like  remark  equally  applies  to  the  other  plain- 
tiffs, who  are  devisees  exonerated  by  the  will  from  any  con- 
tribution or  lien.    I  entertain  no  doubt,  therefore,  that  the 
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plaintiffs  are  competent  to  maintain  the  present  suit.  It  is 
the  common  case  of  a  party  subjected  to  a  burden  chargea- 
ble upon  her  in  law ;  but  from  which  she  is  entitled  to  be 
relieved  in  equity,  by  a  paramount  obligation  on  another  to 
exonerate  her  from  the  whole  burthen. 

Upon  the  whole,  this  is,  in  my  judgment,  a  clear  case  for 
equitable  relief,  and  I  shall  decree  it  according  to  the  prin- 
ciples already  suggested. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


^aU  mtmit. 
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J  HoDi  JOSEPH  STORY,  AnocUte  Justice  of  tbe  Supieme  Cooit. 
BxroRB  J  jij,„,  JOHN  DAVIS,  District  Judge, 


Edward  Thompson  vs,  Thomas  H.  Perkins  ei  al. 

If  a  fiictor  dd  credere  sells  the  goods  of  his  principal,  and  takes  negotiable  securitief 
in  payment,  and  fiiils  before  they  become  due,  and  assigns  those  securities  to  his 
assignees,  in  fiivor  of  his  creditors,  and  the  assignees  afterwards  receive  the  money 
wiien  the  notes  become  due,  the  principal  may  recover  tkie  money  from  tlie  as- 
dgnees,  subject  to  a  deduction  of  the  lien  of  the  iactor  for  his  commissions  and 
charges. 

Wherever  the  principal  can  trace  his  property,  as  distinct  from  that  of  the  frctor,  he 
can  recover  it,  into  whosoever  lianAs  it  may  come. 

A-ssuMPsiT  on  the  money  counts.    Plea,  the  general  issue. 

The  case  at  the  trial  was  this.  The  plaintiff,  a  merchant 
of  FhHadephia^  consigned  goods  to  Messrs  Window^  Chan- 
ningj  S^  Co.  who  were  auctioneers  in  Bostarij  for  sale. 
Messrs  Window^  Channingy  fy  Co.  accordingly  sold  the  same, 
and  took  negotiable  promissory  notes,  payable  on  time,  in 
their  own  names,  for  the  amount  of  the  sales.  Afterwards, 
and  before  the  notes  became  due,  they  failed  and  assigned 
their  property  to  the  defendants,  as  assignees,  for  the  bene- 
fit of  their  creditors,  and  among  other  assigned  property 
were  the  notes  taken  for  the  goods  of  the  plaintiff.  The 
assignees  received  payment  of  the  notes ;  and  the  present 
action  was  brought  to  recover  the  amount  of  the  money  so 
received  on  these  notes,  deducting  the  commissions  and  . 
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charges  of  the  auctioneers,  who  acted  under  a  del  credere 
commission. 

At  the  trial  a  verdict  was  taken  for  the  plcuntiff,  subject 
to  the  opinion  of  the  Court. 

Hubbard  9  for  the  plaintiff,  argued,  that  the  plaintiff  was 
entitled  to  recover.    The  general  principle  is,  that  the  owner 
IS  entitled  to  recover,  whenever  he  can  trace  his  own  proper- 
ty, or  its  proceeds,  as  distinguished  from  the  fitctor's.     It 
makes  no  difference,  that  the  notes  are  taken  in  the  factor's 
name.      So  is  Scott  vs.  jStirman,  WiUes  R.  400.     The  same 
doctrine  is  stated  in  a  stronger  case.  Price  vs.  RaUton^  2  DdU. 
60.     And  the  same  doctrine  is  recognized  in  Chodenaw  vs. 
T\fler,  7  Mats.  R.  36.    The  sale  does  not  vest  any  property 
in  the  factor.    The  money  is  still  that  of  the  principal. 
George  vs.  Clagettj  7  Term  R.  359. 

Neither  does  the  payment  of  a  del  credere  commission 
change  the  operation  of  the  principle.  A  guaranty  is  not  a 
purchase  of  the  goods  by  the  factor. '  It  is  merely  a  collateral 
undertaking  to  pay  in  case  of  the  insolvency  of  the  vendee.  If 
it  were  otherwise,  the  principal  would  lose  the  security  of  the 
vendee,  and  possess  only  that  of  the  factor.  If  the  vendee 
were  not  also  liable  to  the  principal  in  such  case,  then  it 
would  not  be  a  case  of  guaranty,  but  of  direct  original  pur- 
chase by  the  factor.  But  the  law  is  otherwise ;  the  vendee 
is  originally  liable  to  the  principal,  and  the  factor's  respon- 
sibility is  only  auxiliary.  There  are  two  securities,  and  not 
one  only.  Ex  parte  Murray^  Cookers  Bank.  LaWy  400,  is  in 
point.  Also,  1  Moniagut^s  Bank.  577;  BvUer  A*.  F.  42 ; 
3  WiU.  187;  Scrimhire  vs.  Mderton;  2  Str.  1182;  Escott 
vs.  MUward  ;  7  T.  Rep.  359,  note  ;  Mace  vs.  CadeU  ;  Cowp. 
R.  232 ;  13  Finer.  Mr.  Factor.  C.p.4;  2  Marshall,  Insur. 
295 ;  1  Livermore  on  .^ency,  274,  275. 

The  cases  in  respect  to  mutual  credit  do  not  apply  here. 
They  only  respect  the  vendee  and  factor  ;  not  the  right  of 
the  principal.  7  Term  Rep.  359. 

VOL.  IV.  30 
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The  case  of  Grove  vs.  Dubois^  1  Tetm  |Z-  \  l^s  b^  beep 
doubted.     2  Mantague^s  Bank.  128. 

He  cited  also  Ex  parte  Dama$,  1.  Atk.  232 ;  9  IT.  f  farcA:, 
1154;  3  Burr.  R.  1368;  18  Vez.  jr.  289;  ?  F«m.  638; 
Term  /I.  227  ;  3  MatUe  fy  Sdw.  562.  . 

WiUiam  Sullivan  for  defendants. 

The  plaintiff  was  not  owner  of  these  notes.  They  were 
the  notes  of  the  factors  takep  in  their  own  name,  though  for 
the  sale  of  the  goods  of  the  plaintiff.  The  factors  acted  under 
a  dd  credere  commission ;  this  made  them  in  effect,  as  to  the 
plaintiff,  principals,  and  not  merely  coll,aterally  liable.  A 
factor  del  credere  is  directly  liable.  Grove  vs«  Dubois^  I 
Term  R.  112. 

The  plaintiff  could  never  have  recovered  these  notes  from 
the  factors  in  any  suit.  If  the  principal  will  release  the  fieu^- 
tors  from  the  guaranty,  he  may  entitle  himself  to  the  notes, 
paying  the  coinmissions  and  charges;  but  not  otherwise. 
The  principal  could  not,  in  a  case  like  thi^  if  the  notes  had 
been  paid  to  the  factors,  have  sued  the  factors  for  money  had 
and  received ;  but  his  remedy  must  be.  by  suit  on  the  guar- 
anty. Goll  vs.  Comber^  1  MooreU  Rep.  279 ;  Baring  vs. 
Corrie ;  2  Bam.  Sf  Aid.  137 :  Mackenzie  vs.  Scott;  6  Bro. 
Part.  Ca$.  280. 

The  case  here  is  not  like  cases  under  the  bankrupt  act. 
The  assignees  here  took  for  creditors,  and  received  the  notes 
in  part  payment  of  their  debts.  Pahy  on  Agency^  p.  39. 
Under  the  bankrupt  act,  the  party  is  discharged  by  the  act 
of  the  creditors.  Here,  it  is  a  private  agreement  and  dis- 
charge and  in  consideration  of  a  private  assignment. 

Hubbard'xn  reply. 

Whether  the  plaintiff  can  recover  or  not  depends  on  this, 
whether  he  had  property  in  the  notes.  If  he  had,  the  money 
received  by  the  assignees  was  to  his  use.  If  the  goods  had 
not  been  sold,  the  assignees  could  not,  on  such  an  assign- 
ment, have  held  them.    We  contend,  that  these  notes  were 
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the  plaintiff's,  as  much  bo  as  the  goods.  The  money  receiv- 
ed was  therefore  the  plaintiff's  money.  The  assignees 
were  but  trustees  of  the  fiictors. 

Stort  J.  In  this  case  the  sole  question  is,  whether  the 
notes  taken  in  payment  for  the  goods  of  the  plaintiff,  upon 
the  sale  by  Metsrs.  Window^  Channing  ^  Co.  were  the  prop- 
erty of  the  latter  at  the  time  of  their  failure.  If  so,  then  they 
passed  by  the  assignment  to  the  defendants ;  if  not,  then  the 
present  action  is  completely  sustained. 

Nothing  is  better  settled  at  the  present  day  than  the  doc- 
trine, that  the  principal  is  entitled  to  recover,  whenever  he 
can  trace  his  own  property  and  distinguish  it,  or  its  proceeds, 
from  the  mass  of  the  property  of  his  foctor.  If  it  has  been 
sold  and  notes  taken  in  payment,  and  these  can  be  specifi- 
cally ascertained,  they  remain  the  property  of  the  principali 
and  he  has  a  right  to  receive  them,  discharging  at  the  same 
time  any  lien  of  the  factor.  I  need  not  cite  authorities  on 
this  point.  They  are  very  numerous,  and  have  been  ably 
collected  in  Mr.  Ldvermare^s  very  valuable  Treatise  on  Agen- 
cy, and  in  Mr.  Mofiiagw?s  on  the  Bankrupt  Laws.^  The 
case  of  Scoti  vs.  Surmarfi  is  a  leading  case  on  the  subject ; 
and  in  it.  Lord  Chief  Justice  fFtSei,  with  his  accustomed 
diligence,  accmracy,  and  learning,  has  summed  np  and  ex- 
pounded the  general  principles  and  authorities.  That  case 
completelyTiisposes  of  this,  for  there  the  &ctor  took  the  notes 
payable  to  himself,  or  order,  unless  the  fact,  that  the  factors 
were  acting  under  a  commission  dd  credere,  or,  in  other 
words,  were  guarantees  of  the  payment,  changes  the  legal 
posture  of  the  parties. 

And  it  is  insisted,  that  the  guaranty  made  the  notes  the 
absolute  property  of  the  factors.    That  is  a  proposition, 

^  1  Lhermare  on  w^eney  (1818),  p.  2167.  ek.  7 ;  Jianiag%ui*9  Bank 
Laws  (1819),  p.  577,  ch.  40. 

3  JFOlu*  IL  400.    .S^  0290  Tajflor  vs.  Plumer.  3  MauUifSelw.  5G2. 
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however,  extremely  difficult  to  be  maintained  upon  princi* 
pie,  and  as  little  consonant  with  authority. 

It  is  true,  that  in  Crrove  vs.  Dubois,^  which  was  the  case  of 
a  policy  broker,  Lord  Mamfidd  lays  down  the  doctrine,  that 
a  commission  dd  credere  is  an  absolute  engagement  to  the 
principal  from  the  broker,  and  makes  him  liable  in  the  first 
instance  without  any  necessity  of  resorting  to  the  purchaser, 
or  other  contracting  party.    And  Mr.  Justice  BvUer^  in  the 
same  case,  said,  that  a  previous  demand  and  refusal  of  the 
debtor  had  never  been  in  practice  required.    Whether  this 
doctrine  can  now  be  supported  is  matter  of  great  doubt.     It 
has  been  questioned  by  a  very  acute  reporter,^  and  seems 
utterly  at  variance  with  the  decision  of  Lord  Chief  Justice 
Cri66«,  in  a  recent  case.^    He  there  said,  speaking  of  a  poll- 
cy  broker,  that  he  "  was  to  guarantee  all  the  underwriters 
for  a  dd  credere  commission,  and  was  therefore,  it  was  quite 
clear,  liable  only  in  the  second  instance  to  make  good  the 
loss,  in  case  a  loss  should  arise."    Lord  EUenbwrotigk  too,  in 
delivering  the  opinion  of  the  court,  in  Morru  vs.  CkaAy^ 
4  Ma%de  fy  Sdw.  566^  expressly  declared,  that  the  court 
could  not  accede  to.  the  proposition  laid  down  in  Orove  vs. 
Ihibois,    '^  The  doctrine  so  laid  down,"  says  he,  "  appears 
to  us  to  reverse  the  relative  situations  of  principal  and  fac- 
tor, and  to  have  a  tendency  to  introduce  uncertainty  and 
confusion  into  the  law  on  this  subject."^    But  it  is  not 
necessary  to  consider  this  point,  because  Lord  Manifidd^  in 
the  same  breath  admits,  that  the  law  allows  the  principal,  in 
such  a  case,  for  his  benefit,  to  resort  to  the  debtor,  as  a  coU 
lateral  security.    This  is  a  plain  admission,  that  the  proper- 
ty in  the  policy  is  not,  by  the  guaranty,  vested  absolutely  in 

3 1 1>.  1^  JS.  119. 

4  7  Tlmnl.  R.  480,  noU  (a). 

^  Pede  V8.  MnihcoUj  7  Taunt,  it  478. 

^  See  oho  Gall  vs.  CombcTy  7  Tauni.  R.  SSQ. 
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the  broker,  but  that  the  assured  might  control  it.  It  tacitly 
concedes,  that  a  guaranty  does  not  vest  any  title  in  the  broker, 
which  the  law  would  not  otherwise  vest  in  him.  In  truth,  the 
case  before  his  Lordship  did  nqt  call  his  attention  to  the 
rights  of  the  principal  in  this  respect,  but  merely  to  the 
right  ofset-^ff  by  the  broker  against  the  underwriter,  as  a 
case  of  "  mutual  ciedit,"  under  the  bankrupt  acts.  And  for 
the  same  reason  we  may  dismiss  the  later  cases,  which  have 
turned  upon  similar  discussions.'^  Lord  EUenbarovghy  in 
one  of  them,  uses  this  strong  language,  "  that  the  broker, 
with  a  del  credere  commisision,  may  be  looked  upon  as  the 
aumer  of  the  pcUci/j  and  he  being  answerable  to  the  insured 
fot  the  loss,  the  amount  may  be  considered  as  due  to  him."^ 
It  may  be  so  as  between  the  broker  and  underwriter  on  a 
let-off  of  ^'  mutual  credit ;''  but  it  is  quite  a  different  ques- 
ti<Hi  as  between  the  broker  and  his  principal.  For,  as  be- 
tween the  latter,  the  cases  abundantly  show,  that  the  insured 
is  the  real  owner,  subject  only  to  the  lien  of  the  broker.^ 
l%e  analogy,  therefore,  so  fiur  as  it  bears  upon  the  present 
question,  is  against  the  distinction,  which  the  defendants 
attempt  to  set  up« 

The  case  of  MiXckenaAe  vs*  Scott^  has  also  been  cited  in 
support  of  this  distinction ;  but  upon  examination  it  will  not 
b^  found  to  apply.  It  is  not  very  easy  to  ascertain  upon 
what  precise  point  that  judgment  turned,  as  no  reasons  are 
given  by  the  House  of  Lords.  But  it  may  be  gathered  from 
the  facts,  that  the  principal  controversy  was,  whether  a  fac- 
tor, with  a  dd  credere  commission,  was  discharged  from 
liability  by  remitting  the  amount  to  his  principal  in  an  un- 

7  Su  Baker  vs.  Longibm,  4  Camah.  R.Bd^andMUej3&9.^Kader 
vs.  Eamm,  2  Mavle  if  Sdw.  iYL—Mmis  vs.  Cleathy,  4M.tfS.5i6e. 

8  WeinhoU  vs.  RoberU,  2  Camj^.R.586. 

«  &e  Cumifitftf  vs.  fbrufer,  IMmde  1^  iSUw.  4Mr-Pee(f  vs.  AM^ 
coUy7  Taunt.  478. 

10  6  Bro.  Pad.  Caeei,  280. 


338  MAdSACHUSETTS, 

ThompaoB  w.  Peikini  «l  aL 


productive  bill,  payable  to  and  indorsed  by  the  factor*  It  was 
decided,  that  be  was  not ;  and  as  it  may  be  fiurly  presumedi 
either  upon  the  common  ground,  that  the  factor  was  Hable 
upon  his  indorsement,  or,  that  the  bill  was  not  received  as 
an  absolute  payment,  so  as  to  extinguish  the  guaranty.  At 
all  events,  it  is  no  rashness  to  assert,  that  it  steers  wide  of 
the  present  question. 

The  case  of  Gcdl  vs.  Cornier,  reported  in  1  Moore^  379, 
and  7  Taunt.  558,  turned  upon  this  point,  that  at  all  events 
the  principal  could  not  maintain  a  suit  oi  indebitatus  auump^ 
sit  for  goods  sold  and  delivered  against  his  factor  del  crederSf 
after  a  sale  of  the  goods ;  for  if  the  factor  was  strictly  liable 
to  the  principal,  it  was  not  as  purchaser  of  the  goods,  but  ai 
making  a  contract  of  a  peculiar  nature,  and  that  it  ought  to 
be  specially  laid  in  the  declaration,  as  arising  from  the  dd 
credere  commission.  And  at  the  trial,  Lord  Chief  Justice 
Gibb*  considered  it  as  merely  a  guaranty,  that  the  price 
should  be  paid.  So  far  as  this  case  goes,  it  shows  that  the 
fiictor  does  not  become  the  purchaser  of  the  goods  by  a  sale 
under  a  del  credere  commission.  The  view  thus  taken  of  a 
del  credere  commission  is  confirmed  by  what  fell  from  Lord 
Ellenborough,  in  Morris  vs.  Ckasby^  4  Mavle  4*  Selw.  566, 
574.  His  language  is,  ^'  The  guarantee  is  to  answer  for  the 
solvency  of  the  vendee,  and  to  pay  the  money  if  the  vendee 
does  not ;  on  the  failure  of  the  vendee  he  is  to  stand  in  his 
place,  and  to  make  bis  defoult  good.  Where  the  form  of 
the  action  makes  it  necessary  to  declare  on  the  guaranty, 
application  to  the  principal  must  he  stated  on  the  record*^^ 

No  other  cases  have  been  cited  by  the  defendants,  that 
require  any  particular  observation.  I  will  now  shortly  advert 
to  those,  which  establish  a  doctrine  wholly  inconsistent  with 
the  argument  of  the  defendants.  And  first,  the  case  of 
Scrimshire  vs.  Alderion.^^    There    the  plaintiff  consigned 


11 2  l^range  R.  1183. 
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flome  goods  for  «ale  to  a  factor,  wttb  a  dd  credere  commission. 
After  the  sale,  and  before  payment  by  tbe  purchaser,  the 
fector  feiied,  and  tbe  plaintiiT  brought  his  action  after  notice 
and  demand  against  the  purchaser  to  recover  the  amount. 
Lord  Chief  Justice  Lee  held,  against  the  opinion  of  a  special 
jury,  that  the  plaintiff  was  entitled  to  recover,  upon  the 
ground,  that  the  fiictor's  sale  created  a  contract  between  the 
owner  and  the  buyer.  And  his  opinion  was  afterwards  con- 
firmed by  the  whole  cowt ;  and  has  ever  since  been  held  to 
be  good  1^.^  Here  then  we  have  a  direct  authority,  that 
tbe  guaranty  did  not  change  the  relation  of  the  factor ;  and 
that  the  money  due  was  still  the  money  of  the  principal. 
If  this  be  so,  what  difference  can  it  make,  that  a  note  baa 
been  taken  to  secure  the  payment  f  Must  not  an  instru- 
ment, which  merely  evidences,  but  does  not  extinguish,  the 
debt,  follow  the  nature  of  its  principal  ?  If  the  owner  is 
entitled  to  the  debt,  is  he  not  entitled  to  that,  which  was 
taken  to  evidence  it  f  I  meddle  not  with  the  foct,  that  here 
there  were  negotiable  instruments.  If  they  had  been  nego- 
tiated, and  the  money  received  by  the  &ctors,  in  the  course 
of  business,  that  would  have  deserved  a  very  different  con- 
sideration. But  let  the  rightful  possession  of  the  notes  be 
in  whom  they  may,  if  the  money  due  was  stall,  notwithstand- 
ing tbe  guaranty,  the  money  of  the  plaintiff,  when  the  de- 
fondants  received  it»  it  was,  in  point  of  law,  upon  the  author- 
i^  of  this  case,  money  had  and  received  to  his  use. 

To  the  same  effect  is  ex  parte  Murray ^^  where  the  Lord 
Chancellor  held,  that  money  received  by  the  assignees  after 
tbfi  bankruptcy,  in  payment  of  goods  sold  by  the  bankrupt 
under  a  dd  credere  commission^  belonged  to  the  owner  of  tbe 
goodS}  and  decreed  the  assignees  to  pay  it  accordingly. 

^Su  EecU  vm  Wward,  eked  in  Co<Me  Bank.  Law^  SS^^Tke 
doctrine  in  BuOer'e  A".  P.  IdO  is  there/ere  overruUd. 

^  Cooke'e  BanL  Law(med.},Sdi. 
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No  answer  has  been  given  to  these  decisions,  except  that 
they  arose  under  the  bankrupt  laws.  But  that  circum- 
stance would  make  them  of  stronger  application  on  the 
other  side,  if  they  were  contested  upon  the  ground,  not  oi 
real  ownership,  but  of  reputed  ownership  under  the  Bank- 
rupt Act  of  21  Jae.  1,  ch.  19,  §  11.  It  does  not  however 
appear,  that  in  Scrimshire  vs.  Alderian  the  case  arose  in 
bankruptcy.  ^ 

The  case  of  Robson  vs.  WUsanj  reported  by  Mr.  Marshatt 
in  his  work  on  Insurance,  1  Marshall  Ins.  b.  l,dbi  8,  ^  2,ji. 
295,  is  a  very  strong  authority  to  the  same  effect.  There, 
Wilson^  a  broker  at  Liverpool,  was  in  the  habit  of  sending 
orders  to  Stoddart,  a  broker  at  Aetocostle,  to  effect  insuran- 
ces. Wilson,  for  a  del  credere  commission,  guaranteed  the 
premiums  on  all  the  orders,  and  was  to  pay  them,  as  receiv- 
ed, to  Stoddartj  and  Stoddart  was  to  pay  all  losses,  and  for  a 
like  conunission  Stoddart  also  guaranteed  the  premiuins  to 
the  underwriters.  Stoddart  became  bankrupt,  and  at  the 
time  of  his  bankruptcy  £79  were  in  the  hands  of  Wilson, 
being  the  premium  on  a  policy  underwritten  by  one  Robson, 
the  plaintiff.  The  latter  had  settled  accounts  for  premiums 
with  Stoddart,  and  taken  his  notes  for  the  general  balance, 
and  brought  his  action  against  Wilson  for  the  £79,  as  money 
received  to  his  use.  The  court  held  him  entitled  to  recov- 
er.  And  Lord  Kenyon,  on  that  occasion,  said,  "  Where  a 
factor  has  received  money  belonging  to  his  principal,  and  it 
becomes  blended  with  his  own  estate,  and  cannot  be  dis- 
tinguished from  it,  the  principal  must  come  in  with  the  gen- 
eral creditors.  But  here  it  is  clearly  distinguishable  from 
the  bankrupt's  .estate.  Before  it  is  paid  to  the  factor  del 
credere,  he  becomes  a  bankrupt ;  it  is  therefore  no  part  of 
the  general  fund,  and  the  principal  has  a  right  to  claim  it.*^ 
Here  is  a  case  decided  with  no  reference  to  any  peculiar 
doctrine  in  bankruptcy ;  but  standing  on  general  principles, 
^d  necessarily  affirmingi  that  a  dd  credere  commission  did 
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not  create  an  original  ownership  of  the  premium  in  the 
broker,  or  change  the  general  relation  between  the  princi- 
pal and  the  onderwriter,  as  debtor  and  creditor. 

If  then  these  decisions  constitute  the  law,  (and  they  have 
been  no  where  denied,  but  on  the  contrary,  referred  to  by 
the  best  elementary  writers,^^  as  settling  the  doctrine,)  thei^e 
is  an  end  of  the  defence,  and  judgment  must  .be  given  for 
the  plaintiff.  And  I  may  add,  that  our  own  state  court  has 
fully  recognised  the  doctrine.  In  KeUy  vs.  Jlftin^on,^  Mr. 
Justice  Sewatlj  referring  to  the  case  of  a  guaranty,  admits, 
that  the  principal  may  interceptihe  debt  in  the  hands  of  the 
buyer,  not  prejudicing  thereby  any  right  of  set-off  in  the 
latter  against  the  factor,  who  deals  in  his  own  name,  without 
disclosing  the  agency. 

And  upon  principle,  if  there  were  no  authority  in  point, 
the  result  must  be  the  same.  The  moment  it  is  conceded, 
that  notes  taken  by  the  factor  in  his  own  name,  in  payment 
for  the  goods  of  the  principal,  when  identified,  are  the 
property  of  the  principal,  (and  the  authorities  on  this  point 
are  entirely  conclusive,^)  it  can  make  no  legal  difference, 
whether  the  factor  be  with  or  without  a  commission  del  cre- 
dere. What  is  the  nature  of  such  a  guaranty  f  It  is  merely 
an  undertaking  to  pay,  in  case  there  should  be  a  failure  of 
payment  by  the  buyer.  It  is  not  a  direct,  original  liability 
to  the  principal,  in  the  same  way  as  if  the  factor  was  him- 
self the  purchaser,  excluding  the  liability  of  the  real  pur- 
chaser. The  principal  may,  at  any  time,  waive  the  guar- 
anty and  claim  possession  of  the  notes  from  the  hands  of 
the  factor,  discharging  any  lien  of  the  latter.     In  short,  the 

14  1  Mantagut  Bank.  577,  eh.  4a— 1  Cookers  Bank.  Law  (4ih  ed.), 
400,  Sfc. 

^  7  Mois.  R.  319.— &e  aito  Price  vs.  Raiston,  2  DaU.  R.  60.— Jtfef- 
ner  tb.  j^mery,  1  Teates  R.  540.— £roiiotte6»e«  v&  Qirardf  Wharton  Dig, 
10,jrf.39. 

^  Sc(fU  VB.  Sarman,  WiOUy  400.— £r  TparU  Duma$,  1  M.  f^SSL-^Ex 
parte  Jhnery^fi  Fez.  €74. 
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guaranty  does  not  any  mote  transfer  such  notes  to  the  factor 
as  property,  than  a  guaranty  of  ony  other  notes  held  by  the 
principal,  not  arising  under  fiictorage  business.    Suppose 
the  buyer  should  actually  pay  the  money  to  the  principal, 
what  pretence  would  there  be  for  the  factor  to  recover  it 
back  from  the  principal  ?    Upon  reason,  upon  the  nature  of 
the  contract,  upon  general  justice  ^nd  equity,  the  produce 
of  property  ought  to  belong  to  the  owner,  if  it  is  distinguish- 
able from  that  of  the  factor.    His  undertaking  that  the 
owner  shall,  at  all  events,  receive  it,  in  no  shape  changes  the 
nature  of  the  property,  or  the  rights  of  the  owner,  growing 
out  of  that  consideration.    The  factor,  without  a  commis- 
sion of  dd  crederej  has  but  a  lien  on  the  proceeds  for  his 
charges ;  with  it,  he  has  still  but  a  lien  for  additional  charg- 
es, growing  out  of  the  extraordinary  responsibility.    The 
character  of  the  transaction  is  not  thereby  changed  in  its 
nature,  but  only  in  degree.    A  guaranty  superinduced  after 
the  sale  would  not  change  the  property  in  the  notes.    Why 
then  should  an  antecedent  guaranty  ? 

My  opinion,  upon  the  most  mature  reflection,  is,  that  the 
plaintiff  is  entitled  to  judgment  for  the  full  amount  of  all 
the  notes  of  which  the  defendants  have  received  payments 

Jftdgmeni  aocardingly. 


Daniel  Chamberlain  and  others  vs.  Samuel  Chandler. 

The  adninlty  has  juriidictiontDf  p«nonal  tons  and  wrongs  committed  ott  a  pasten. 

ger,  on  the  high  seas,  by  the  master  of  the  ship. 
It  is  immaterial  whether  sach  torts  be  by  direct  fbice,  as  trespaMeif  or  conaeqiien- 

tial  injuries. 

T^is  was  a  libel  in  the  admiralty,  brought  by  the  libellants, 
(being  husband,  wife,  and  children,)  who  were  passengers 
on  board  of  the  ship  Pearly  on  a  voyage  from  the  island  of 
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Woakoo  to  Boiton^  against  the  defendant,  who  was  maater  of 
the  ship,  for  the  voyage,  for  damage,  for  asserted  ill-treatment 
and  injuries  to  them  daring  the  voyage.  The  defendant 
put  in,  by  way  of  answer,  an  allegation  denying  the  ill-treat- 
ment and  injuries.  The  cause  came  on  to  be  heafd  upon 
the  evidence;  and  was  argued  by  Hubbard  and  WAtUr 
for  the  libellants,  and  by  T.  FvUtr  for  the  defendant* 

Btobt  J.  No  exception  has  been  interposed  against  the 
jurisdiction  of  the  Court  in  this  case.  I  wish  however  that 
it  should  be  understood,  that  the  point  has  not  passed  tvh 
mUntio ;  but  that  it  has  attracted  the  consideration  of  the 
Court.  The  contract  itself  is  a  maritime  contract,  for  the 
conveyance  of  passengers  on  Xh^'high  miu,  and  the  wrongs 
complained  of,  are  gross  ill-treatment  and  misconduct  in  die 
course  of  the  voyage,  while  on  the  high  seas,  by  the  master, 
in  breach  of  the  stipulations  necessarily  implied  in  his  con- 
tract, of  the  duties  of  his  office,  and  of  the  rights  of  the 
libellants,  under  the  maritime  law.  The  jurisdiction  of 
courts  of  admiralty  over  torts,  conrmiitted  in  persoTwm  on 
the  high  seas,  has  never,  to  my  knowledge,  been  doubted  or 
denied  by  the  courts  of  common  law,  and  has  been  often 
recognised  by  adjudications  in  the  admiralty.^  In  4  Imt* 
134,  the  common  law  judges  admitted,  in  the  fullest  man- 
ner, that  ^'  of  contracts,  pleas,  and  qner^lee  made  upon  the 
feof,  &c.  the  admiral  hath  and  ought  to  have  jurisdiction ; 
and  no  precedent  can  be  shown  that  any  prohibition  hath 
been  granted  for  any  contract,  pka,  or  querde  concerning 
any  marine  cause,  made  or  done  upon  the  tea."  As  to  the 
competency  of  the  admiralty  to  award  damages  for  personal 
wrongs  in  cases  of  captures,  as  prise,  Le  Caux  vs.  Eden^ 
{Doug.  JR.  594,)  is  directly  in  point ;  and  forther,  that  in 

^2BromnJUmr.  16a-^i».  C<m.  106. 
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such  cases  (i.  e.  of  prize),  it  is  exclusiye.'  No  distinction 
has  been  recognised  between  torts  to  property  and  torts  to 
persons,  on  the  high  seas ;  and  in  Le  Caux  vs.  Edeuj  the 
court  seemed  to  think  that  none  existed.  In  the  case  of 
Lindo  vs.  Rodney^  {Doug.  613,  note^)  the  court  held,  that  the 
operation  of  the  statutes  of  Richard  was  only  "  to  confine 
the  admiralty  by  the  locality  of  the  thing  done,  which 
is  the  cause  of  action ;  it  must  be  done  on  the  high  <eas." 
Indeed,  a  tort  on  the  high  seas  is  strictly,  within  the  words 
of  those  statutes,  a  plea  or  quereU^  arising  on  the  high  seas. 
And  it  cannot  make  any  difference  in  point  of  principle, 
whether  it  be  a  direct  or  consequential  wrong,  whether  it 
be  an  assault  and  imprisonment,  or  a  denial  of  all  com- 
forts and  necessaries,  and  a  course  of  brutal  insult  and  mal- 
treatment, whereby  the  health  of  the  party  is  materially  in- 
jured, or  he  is  subjected  to  gross  ignominy  and  mental  suf- 
fering. 

The  admiralty  has  been  accustomed  to  deal  with  subjects 
of  this  nature  from  early  times.  In  the  case  of  the  Ruckers 
(4  Rob.  73,)  a  civil  suit  for  damages  was  brought  in  the  ad- 
miralty, for  an  assault  by  the  master  of  the  ship  on  a  passen- 
ger on  the  high  seas,  and  on  full  consideration  the  juris- 
diction was  sustained.  On  that  occasion  the  court  directed 
the  records  to  be  searched,  and  the  Registrar  reported,  "  that 
many  instances  were  to  be  found  of  proceedings  on  damage 
on  behalf  of  persons  described  as  part  of  the  ship's  compa- 
ny, against  officers  or  others  belonging  to  the  same  ship ; 
and  several  against  persons  belonging  to  other  ships ;  and 
that  there  were  other  instances  of  proceedings  on  the 
part  of  t^.  B.  against  C  D.  without  any  specification  of  the 
capacity,  in  which  the  persons  stood."  Sir  William  Scott 
said,  '^  Looking  to  the  locality  of  the  injury,  that  it  was  done 

3  Sir  Leoline  Jenkinses  Works,  vol,  2,  p,  774.  See  also  Colon  vs.  Bur- 
tony  Cowp.  R,  330.— 2  Bro.  Mm.  106,  lia— 3  M.  Com.  106.— Zouc^. 
Mm.  Jurxsd.  104. 
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on  the  high  seas,  it  seems  to  be  fit  matter  for  redress  in 
this  court."  Doctor  Godolphin  (a  very  learned  admiralty 
Judge)  in  enumerating  the  various  subjects  of  admiralty  ju- 
risdiction includes  *'  all  affairs  relating  to  mariners,  whether 
ship  officers,  or  common  mariners,  their  rights  and  privile- 
ges respectively ;  their  office  and  duty  ;  their  wages ;  their 
offences  whether  by  wilfulness,  casualty,  ignorance,  negli- 
gence, or  insufficiency,  with  their  punishments."  ^ 

My  judgment  accordingly  is,  that  the  libel  is  well  found- 
ed in  point  of  jurisdiction  ;  and  that  if  the  injuries  complain- 
ed of  are  established  in  evidence,  the  plaintiff's  are  entitled 
to  redress,  constituting  in  the  technical  phrase  of  the  admi- 
ralty ^'  a  cause  of  damage." 

In  respect  to  a  case  like  that  before  the  court,  a  suit  by 
passengers  (a  husband,  wife,  and  family)  against  the  master 
of  the  ship,  for  continued,  wanton  cruelty,  and  ill  treatment, 
it  is  certainly  entitled  to  be  listened  to  with  attention.  The 
authority  of  a  master  at  sea  is  necessarily  silmmary,  and  often 
absolute.  For  the  time  he  exercises  the  rights  of  sovereign 
control ;  and  obedience  to  his  will  and  even  to  his  caprices, 
becomes  almost  indispensable.  If  he  chooses  to  perform  his 
duties,  or  to  exert  his  office  in  a  harsh,  intemperate,  or  op- 
pressive manner,  he  can  seldom  be  resisted  by  physical  or 
moral  force;  and  therefore  in  a  limited  sense,  he  maybe 
said  to  hold  the  lives  and  personal  welfare  of  all  on  board  in 
a  great  measure  under  his  arbitrary  discretion.  He  is  nev- 
ertheless responsible  to  the  liiw;  and  if  he  is  guilty  of  gross 
abuse  and  oppression,  I  hope  it  will  never  be  found,  that 
courts  of  justice  are  slow  in  visiting  him,  in  the  shape  of 
damages,  with  an  appropriate  punishment. 

In  respect  to  passengers,  the  case  of  the  master  is  one  of 
peculiar  responsibility  and  delicacy.  Their  ^;ontract  with 
him  is  not  for  mere  ship  room,  and  personal  existence,  on 

^SuaUo  Exton't  Mm.  Juriad.  70.  * 


346  MAflSACHUBBTTS, 

Chamberlain  et  oL  m.  Chandler. 


\ 


board ;  bat  for  reasonable  food,  comforts,  necessaries,  and 
kindness.  It  is  a  stipulation,  not  for  toleration  merely,  but  for 
respectfol  treatment,  for  that  decency  of  demeanour,  which 
constitutes  the  charm  of  social  life,  for  that  attention,  which 
mitigates  evils  without  reluctance,  and  that  promptitude, 
which  administers  aid  to  distress.  In  respect  to  females,  it 
proceeds  yet  ftirther,  it  includes  an  implied  stipulation 
against  general  obscenity,  that  immodesty  of  approach, 
which  borders  on  lasciviousness,  and  against  that  wanton 
disregard  of  the  feelings,  which  aggravates  every  evil,  and 
endeavors  by  the  excitement  of  terror,  and  cool  malignancy 
of  conduct,  to  inflict  torture  upon  susceptible  minds :  What 
can  be  more  disreputable,  and  at  the  same  time  more  dis* 
tressing,  than  habitual  obscenity,  harsh  threats,  and  immod- 
est conduct,  to  delicate  and  inofiensive  females  ?  What  can 
be  more  oppressive  than  to  conflne  them  to  their  cabins  by 
threats  of  personal  insult  or  injury?  What  more  aggravating 
than  a  malicious  tyranny,  which  denies  them  every  reasona- 
ble request,  and  seeks  revenge  by  withholding  suitable  food 
and  the  common  means  of  relief,  in  cases  of  seanuckness  and 
ill  health.  It  is  intimated  that  all  these  acts,  though  wrong 
in  morals,  are  yet  acts  which  the  law  does  not  punish  ;  thai 
if  the  person  is  untouched,  if  the  acts  do  not  amount  to  m 
assault  and  battery,  they  are  not  to  be  redressed.  The  law 
looks  on  them  as  unworthy  of  its  cognisance.  The  master 
is  at  liberty  to  inflict  the  most  severe  mental  sufierings,  in  the 
most  tyrannical  manner,  and  yet  if  he  withholds  a  Mow,  the 
victim  may  be  crushed  by  his  unkindness.  He  connnits 
nothing  within  the  reach  of  civil  jurisprudence.  My  opin- 
ion is,  that  the  law  invcrfves  no  such  absurdity.  It  is  rational 
and  just.  It  gives  compensation  for  mental  sufierings  occa- 
siooed  by  acts  of  wanton  injustice,  equally  whether  they  o|h 
erate  by  way  of  direct,  or  of  consequential,  injuries.  In  each 
case  th^  contract  of  the  passengers  for  the  voyage  is  in  sub- 
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stance  violated ;  and  the  wrong  is  to  be  redressed  as  a  cause 
of  damage.  I  do  not  say  that  every  slight  aberration  from 
propriety  or  daty,  or  that  every  act  of  unkindness  or  pas- 
sionate folly,  is  to  be  visited  with  punishment ;  but  if  the 
whole  course  of  conduct  be  oppressive  and  malicious,  if  ha- 
bitual immodesty  is  accompanied  by  habitual  cruelty,  it 
would  be  a  reproach  to  the  law,  if  it  could  not  award  some 
recompense. 

Let  us  now  proceed  to  the  consideration  of  the  evidence 
in  this  case,  so  far  as  it  applies  to  the  libel,  which  is  not 
confined  to  mere  acts  of  wanton  cruelty  and  misconduct,  but 
embraces  in  its  gravamen  what  the  law  in  its  strictest  sense 
deems  assaults  and  batteries.  i 

[The  Judge  here  went  into  a  full  examination  of  the  evi- 
dence^ and  came  to  the  conclusion,  that  the  libel  was 
sufficiently  proved  to  entitle  the  libellants  to  damages,  and 
he  accordingly  decreed,  that  the  defendant  should  pay  $400 
damages  (being  the  amount  of  his  share  of  the  passage  money 
for  the  passage  of  the  libellants)  and  costs  of  suit.] 

Decree  Mccordingly* 


William  D.  Flowxr  w.  Ebenezek  Pabkxr,  ei  al. 


im  a  tntfiee  procen  against  the  delendant  as  garnicbee  of  the  plainlil^  is 
DO  detence  in  a  suit  for  the  debt,  if  the  plaintiff  in  the  original  trustee  process  has, 
hy  his  neglect  to  comply  with  the  local  laws,  put  his  judgment  in  a  sute  of  sus- 
pansloD,  so  that  ezeciitkm  can  no  longer  ksoe  upon  it,  and  it  cannot  he  revived 
by  a  wtrsy^MtM. 

AtauHPsiT.    The  cause  came  before  the  court  upon  a 
slalement  o€  facts  as  follows : 

^  At  the  January  terai  of  the  Court  of  Ccnmnon  Pleas  for 
the  County  of  Sn^jpolk  and  State  of  MaeeaekuestiM^  one 
Silas  P.  TarbeU  and  Joiejfh  Evelethy  who  were  copartners  in 
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business,  commeliced  an  action  of  assumpsit  on  an  account 
annexed  to  the  writ,  against  the  said  Flowerj  as  sunriving 
partner  of  one  Fndey,  and  summoned  said  Parker  and  Ste- 
vera  (who  were  then  and  are  now  copartners)  as  the  trustees 
of  said  Flower.  At  the  time  said  writ  was  issued,  said  Flow- 
er  was  an  inhabitant  of,  and  resident  within,  the  city  of  New 
Orleans  in  the  state  of  Louisiana^  and  has  been  so  ever  since. 
No  service  of  said  wri^  was  ever  made  on  said  Flower^  or 
any  other  person  as  his  attorney,  the  return  of  the  officer  on 
the  writ  mentioning,  that  said  Flower  resided  out  of  the 
State  so  that  no  service  could  be  made  upon  him.  The  said 
writ  was  dated  November  19, 1817,  and  was  served  the  same 
day  on  said  Parker  and  Stevens  as  trustees  of  said  Flower^ 
by  reading  the  same  to  them.  The  said  action  was  contin- 
ued two  years  upon  a  suggestion,  that  the  defendant  was  out 
of  the  commonwealth,  and  at  the  July  term  of  said  Court  of 
the  next  year,  judgment  on  default  was  rendered  against  said 
Flower^  who  had  never  appeared  to  defend  said  action  nor 
any  one  for  him.  The  said  Parker  and  Sieioms  as  trustees 
were  also  de&ulted,  and  judgment  was  rendered  in  the  usual 
tbrm  for  the  sum  of  three  hundred  and  ninety  dollars  and 
twelve  cents,  damage,  and  costs  taxed  at  ten  dollars^  to  be 
levied  on  the  goods,  effects,  or  credits  of  said  Flower  in  the 
hands  or  possession  of  said  Parker  and  Stevens, 

It  is  further  agreed,  that  said  TarbeU  and  Eveleth  never 
filed  a  bond  in  the  Clerk's  office  of  the  Court  of  Common 
Pleas,  or  ever  made  any  such  bond,  conditioned  to  repay  to 
said  JYoti^^  the  whole,  or  any  part  of  the  amount  of  said 
judgment,  within  one  year  from  the  condition  thereof,  in 
case  said  Flower  had  brought  an  action  thereon  within 
said  year  against  said  Taf1}eU  and  Evdeihj  and  had  obtained 
judgment  for  such  repayment.  It  it  is  also  further  agreed, 
that  said  Tarbett  and  Eveleth  have  never  taken  out  execution 
on  the  said  judgment  recovered  against  said  Hovfer  as  prin- 
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cipal,  or  against  his  goods,  eifects,  or  credits  in  the  hands  of 
said  Parker  and  Stevens  as  trustees.  But  said  judgment 
has  never  been  annulled  or  reversed  by  any  process  of  error. 
It  is  also  agreed,  that  said  Parker  and  Stevens  have  never  paid 
over  to  said  TarbeU  and  Evdeth  the  amount  of  said  judg- 
ment, or  any  part  thereof,  but  still  have  in  their  possession 
property  sufficient  to  respond  the  same  and  no  more,  if  by 
law  they  are  compellable  so  to  do. 

The  said  TarbtU  and  Evekth  now  claim  to  be  creditors  of 

said  Flowery  as  such  surviving  partner,  according  to  said 

judgment.     But  said  Flower  denies  that  he  owes  to  said 

TarbeU  and  Evekth,  or  that  he  ever  owed  them,  any  sum  of 

money." 

H.  O.  Otisjjr.  for  the  plaintiff,  contended,  that  the  plain- 
tiff was  entitled  to  recover  upon  these  facts.  1 .  The  plain- 
tiff is  not  bound  by  the  judgment  against  him  on  the  foreign 
attachment.  A  judgment  may  be  conclusive,  if  the  court 
has  jurisdiction,  and  its  jurisdiction  is  always  open  to  inquiry. 
The  plaintiff  was  not  a  resident  of  Massachusetts  at  the  time  of 
the  trustee  process,  and  he  never  was  amenable  to  the  juris- 
diction of  the  Court  of  Common  Pleas.  He  never  appeared 
in  the  suit,  and  therefore  was  not  bound  by  it.  7  Cranchj 
484 — 486 ;  1  Mass.  R.  407  ;  4  Mass.  R.  303 ;  7  Mass.  H.  439 ; 
8  Mass.  R.  274;  9  Mass.  R.  464 — 467;  12  Mass.  R.  270. 
KrbyR.  119  ;  1  Caines  R.  472 ;  6  Johns.  jR.  40  ;  8  Johns.  R. 
197 ;  13  Johns.  R,  204 ;  15  Johns.  R.  121 ;  1 1  Mass.  R.  488  ;  1 
Camp.  /Z.  168;  9  East  R.  194.  2.  The  judgment  in  the  trus- 
tee process  is  not  now  binding  on  the  defendant.  I  agree, 
it  originally  bound  the  property  in  his  hands.  But  the  plain- 
tiff in  that  suit  omitted  to  make  it  effectual,  by  giving  the 
bonds  required  by  law,  so  that  he  never  took  out  execution 
and  cannot  now  do  it.  No  scire  facias  lies  in  his  favour  by 
our  taws.  It  lies  only  where  defendant  lives  within  the  state, 
not  where  he  lives  without  it.    The  right  therefore  under  the 

VOL,  IV.  32 
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judgment  in  the  trustee  suit  is  gone  for  ever  by  the  neglect 
of  the  plaintiff.  Act  of  1797,  cA.  50;  1  Mass.  Lawsj  555 ; 
Act  of  1783,  ch.  57,  §  1 ;  1  Mass.  Laws,  140;  id.  164,  Id. 
464,   §  6  ;  15  Mass.  R.  473;  16  Mass.  R.  324. 

Morse  and  W.  StdlivaUj  for  the  defendants,  contended,  that 
the  judgment  in  the  trustee  process  bound  both  the  plain- 
tiff and  defendants,  and  has  still  a  subsisting  judgment.  The 
plaintiff  was  a  party.  The  service  upon  the  trustee  was  ser- 
vice upon  the  principal,  and  the  trustee  might  defend  for 
him.  This  is  not  the  case  of  a  lien  merely,  but  an  attachment. 
The  judgment  binds  the  property  in  the  defendant's  hands 
absolutely  ;  and  it  may  now  be  revived  against  him.  There  is 
no  reason,  why  a  scire  facias  at  common  law  may  not  issue 
against  him.  There  is  no  difficulty  in  framing  it,  so  as  to 
meet  the  case.  1  Mass.  ZZ.  117  ;  3  Johns.  R*  20,  86 ;  6  Term 
R.  1. 

Stort  J.  The  whole  of  this  case  turns  upon  the  ques- 
tion, whether  the  trustee  process,  upon  which  Tarbell  and 
Eveleth  obtained  judgment  against  the  goods^  credits  and 
effects  of  the  plaintiff  in  the  hands  of  the  defendants,  is  now 
a  subsisting  judgment,  capable  of  being  revived  and  enforc- 
ed against  the  defendant ;  if  so,  it  binds  the  property  in  his 
hands;  if  not,  then  the  plaintiff  has  a  right  to  recover. 

The  question  turns  principally  upon  the  true  construction 
of  the  trustee  act  of  this  state  {Act  of  1794,  ch.  65),  some* 
times  called  the  foreign  attachment  act,*  and  of  the  act  of 
1797,  ch.  50,  regulating  the  issuings  of  executions  on  judg- 
ments, against  defendants  living  out  of  the  state. 

It  is  not  necessary  to  go  into  a  minute  examination  of  the 
trustee  act.  It  is  sufficient  to  say,  that  it  authorizes  a  writ  or 
process  to  be  issued  against  the  debtors  of  persons,  who  are 
not  inhabitants  of  the  state,  and  in  case  of  judgment  against 
the  principal  and  trustee,  whether  they  appear  or  not,  the  act 
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in  express  terms  declares,  '^  that  the  goods,  effects,  aad  credits 
of  the  principal  in  the  hands  and  possession  of  his  trustee, 
&c.  at  the  time  such  writ  was  «er?ed  upon  him  or  them,  shall 
etand  bound  and  be  held  to  satisfy  such  judgment  as  the 
plaintiff  shall  recover  against  the  principal."  The  act  fur* 
ther  authorizes  a  trustee,  having  goods,  effects,  or  credits  of 
the  principal  in  his  possession,  '^  to  appear  in  his  behalf  and 
in  his  name,  plead,  pursue,  and  defend  to  final  judgment  and 
execution."  In  the  present  case  neither  the  principal  nor 
trustee  appeared,  and  judgment  passed  against  them  both,  by 
default. 

That  the  judgment  personally  binds  the  plaintiff  in  this 
case,  so  that  it  can  be  revived,  as  conclusive  against  him,  by  a 
tdre  facias f  or  by  action  of  debt,  is  more  than  I  am  prepared 
lo  admit,  at  the  present  moment.  The  judgments  of  no 
state  courts  can  bind,  conclusively,  any  persons  who  are  not 
served  with  process,  or  amenable  to  their  jurisdiction.  No 
legislature  can  compel  any  persons,  beyond  its  own  territory, 
to  become  parties  to  any  suits  instituted  in  its  domestic  tri- 
bunals. If  they  voluntarily  make  themselves  parties,  that  is 
quite  a  different  business.  But  the  principle  seems  univer- 
sal, and  is  consonant  with  the  general  principles  of  justice, 
that  the  legislature  of  a  state  can  bind  no  more  than  the 
persons  and  property  within  its  territorial  jurisdiction.  As 
to  the  plaintiff,  I  should  have  difficulties  in  allowing  this 
judgment  to  possess  any  validity,  whatsoever,  binding  him 
personally,  or  concluding  any  of  his  rights.  But  as  to  the 
defendant  and  ttie  property  attached  in  his  hands,  it  is  far 
otherwise.  The  judgment  operated  in  rem^  and  created  a 
lien,  which  the  defendant  had  no  authority  to  resist.  Pay- 
ment under  that  judgment  would  have  been  a  good  dis- 
charge to  him  from  the  debt,  not  merely  in  Massachusetts^ 
but,  upon  principles  of  national  comity,  in  any  other  place. 
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The  question  then  arises,  whether  the  lien,  thos  created  by 
the  judgment  in  rem^  has  been  discharged,  or  extinguished. 
If  that  judgment  can  no  longer  be  enforced  ;  if  it  is  defacio 
defunct  and  cannot  be  revived ;  if  in  short  there  is  no  reme- 
dy now  existing,  by  which  Tarbell  and  Eveleih  can  obtain 
any  satisfaction  under  it  from  the  defendant ;  then  it  must  be 
cofisidered  as  discharged,  so  far  at  least,  as  to  revive  the 
right  of  the  plaintiff  to  assert  his  claim  to  payment  of  the 
debt,  and  to  take  from  the  defendants  the  trustee  judgment, 
as  a  defence. 

This  brings  me  to  the  consideration  of  the  act  of  1797,  cb. 
50.  That  act  provides,  that  in  cases  of  judgments  obtain- 
ed by  default  against  defendants,  who  are  absent,  or  are  not 
inhabitants  or  residents  within  the  state,  "  execution  or  writ 
of  seisin  shall  be  stayed  and  not  issue  forth,  until  the  plaintiff 
or  demandant  shall  have  given  bond  with  one  or  more  sure- 
ties in  double  the  value  of  the  estate  or  sum  recovered  by 
such  judgment  to  make  restitution,  and  to  refund  and  pay 
back  such  sum  as  shall  be  given  in  debt  or  damages,  or  so 
much  as  shall  be  recovered  upon  a  suit  therefor  to  be 
brought  within  one  year  next  after  entering  up  the  first  judg- 
ment, if  upon  such  suit  the  judgment  shall  be  reversed,  an- 
nulled, or  altered."  No  such  bond  was  ever  given  by  Tar- 
bell and  Evelethy  and  consequently  no  execution  ever  issued 
on  the  judgment  by  default  in  the  trustee  process.  If  execu- 
tion were  now  allowed  to  issue  without  giving  bond,  it  would 
issue  against  the  very  terms  of  the  act.  If  a  bond  were  now 
given,  it  would  be  against  the  very  spirit  of  the  act,  for 
such  bond  would  be  of  no  legal  effect,  as  more  than  one 
year  has  elapsed  since  the  first  judgment  was  given,  and  it 
is  only  within  that  period  that  the  plaintiff  can  bring  a  suit 
to  reverse  the  first  judgment.  By  the  state  laws,^  if  a  party 
neglects  for.  the  space  one  year,  next  after  obtaining  judg- 

iwJdo/1783,  cfc.57,§l. 
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ment,  to  take  out  execution,  he  is  no  longer  entitled  to  it,  but 
is  put  to  his  scire  facias,  and  that  scire  facias  must  be  served  per- 
sonally on  the  adverse  party,  or  a  copy  left  at  his  last  and  usual 
place  of  abode  within  the  state,  or  if  he  was  at  no  time  an  in- 
habitant or  resident  within  the  state,  by  leaving  a  copy  with  his 
tenant,  agent,  or  attorney.^  It  has  been  suggested  that  these 
provisions  may  be  applied  to  the  present  case.  But  it  is  clear 
that  they  apply  only  to  cases  of  judgments  obtained  by  the 
ordinary  process  of  our  courts  in  suits  at  common  law,  where 
the  adverse  party  is  the  original  debtor,  and  not  to  the  extra- 
ordinary process  of  the  trustee  act.  The  form  of  the  sdre 
facias  contained  in  the  act  of  1764,  ch.  28,  shows  the  true 
construction.  The  form  of  executions  and  the  sdre  facias 
against  trustees  under  the  trustee  process  are  specially  pre- 
scribed by  the  act  of  1794,  ch.  65.  The  sixth  section  of  that 
act  declares,  that  when  any  execution,  issued  under  the  act, 
(which  embraces  a  capias  against  the  principal,  and  r  fieri 
facias  against  his  goods  and  estate,  as  well  as  a  seizure  of  the 
property  in  the  possession  of  the  trustree)  shall  be  returned 
not  fully  satisfied,'  &c.  &c.  "  the  plaintiff  may  sue  out 
against  the  trustees,  &c.  a  scire  facias  in  due  form  of  law,  re- 
quiring the  defendants,  in  such  writs  of  scire  facias  named,  to 
show  cause  (if  any  they  have),  why  judgment  for  the  sums 
remaining  unsatisfied  should  not  be  rendered  against  them.'^ 
The  sdre  facias  is,  by  the  very  terms  of  the  act>  to  issue  only 
upon  an  execution  returned  unsatisfied.  If  no  execution  has 
issued,  a  sdre  facias  is  unprovided  for.  The  present  judgment 
then  is  in  a  posture,  in  which  no  execution  can  issue  upon 
it,  without  a  revivor,  for  more  than  a  year  has  elapsed  since 
the  rendition  of  the  judgment.  No  sdre  facias  against  the 
principal  and  trustees  is  provided  for;  and  no  sdre  facias,  un- 
less after  execution  issued,  against  the  trustees.     The  judg- 

3  Compare  Ad  of  17S3,  ch,  57,  wUh  Act  q/'1797,  eh.  50,  §  a 
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ment  then  so  far  as  it  respects  the  present  defendant,  as  trus- 
tee, is  in  a  state  of  legal  suspension,  and  can  be  no  longer 
enforced  as  a  lien  or  demand  against  him. 

It  is  suggested  however  that  a  process  may  be  devised  by 
analogy  to  a  scire  facias  at  the  common  law,  by  which  the 
judgment  may  be  revived.  I  know  of  no  such  process,  nor 
of  any  authority  in  any  of  our  courts  to  devise  one  for  this 
purpose.  The  trustee  process  is  an  extraordinary  and 
peculiar  process,  and  not  to  be  extended  by  implication. 
We  may  see  from  cases,  like  the  present,  the  danger  of  at- 
tempting to  give  it  effect  against  non-residents,  at  least  be- 
yond the  boundaries  (sufficiently  large),  which  the  state  laws 
have  already  prescribed.  TFie  state  courts  have  confined 
their  construction  of  the  act  to  cases,  substantially  within  its 
purview.  In  Patterson  vs.  Patten  (\^  Mass.  R.  473),  the 
court  considered  it  a  sufficient  bar  to  a  scire  facias  against  a 
trustee,  that  no  execution  had  been  sued  out  on  the  judg- 
ment* 

The  cBBes  of  Perkins  YS.  Parker  (1  Mass.  R.  117),^  and 
Wood  vs.  Partridge  (11  Mass.  R.  488),  are  distinguishable. 
In  neither  of  them  was  the  process  against  a  non-resident 
principal ;  and  it  does  not  appear  that  the  judgments  in  those 
cases  were  not  in  such  a  state,  that  an  execution  or  scire  fa- 
cias might  issue  against  the  trustees.  If  the  present  question 
had  been  directly  litigated  in  the  state  courts,  I  should,  as  a 
point  of  local  law,  bow  to  their  decision,  although  it  might 
not  meet  the  entire  approbation  of  my  own  judgment.  As 
no  such  decision  exists,  ray  opinion  is,  that  the  lien  by  the 
judgment  against  the  trustee  is  gone  by  the  neglect  of  the 
plaintiff  to  give  bonds  and  take  out  his  execution  in  due  sea- 
son, to  keep  it  in  a  state  capable  of  revival.  If  hereafter  it 
should  be  revived  by  any  means  devised  by  the  ingenuity  of 
the  profession,  my  opinion  is,  that  the  recovery  in  the  pres- 

s  See  also  Stevens  vs.  -Gaylordj  11  Mass.  R.  965. 
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ent  suit  will  coDstitute  a  sufficient  defence  to  protect  the  de- 
fendant from  a  second  payment. 

Judgment  for  the  plainiiff.  . 


The  Ship  Packet,  Barker  master. 

In  a  suit  in  rem  oo  a  bottomry  bond,  underwriters,  to  whom  an  abandonment  is 

made,  which  has  not  Jt>een  accepted,  are  not  admissible  as  claimantsi 
In  case  of  necessary  repairs  the  master  may  sell  part  of  the  eargo,  or  hypothecate  it* 
If  he  has  money  on  board  belonging  to  shippers,  he  is  not  bound  to  apply  it  to  the 

the  ship's  necessities  before  borrowing  on  bottomry,  at  least  if  not  equal  to 

the  amount  of  repairs.    But  the  law  invests  him  with  a  large  discretioii  on  the 

subjecL 
If  he  has  sufficient  money  of  the  owners,  he  cannot  borrow  on  bottomry ;  so,  it 

seems,  if  he  has  of  his  own,  on  board. 
Courts  of  admiralty  will  marshal  the  assets  in  case  of  bottomry,  so  as  to  make  tho 

proper  priorities  in  favour  of  shippers,  against  the  property  of  the  owner  and 

ma!»ter. 
The  decree  in  bottomry,  is  to  consider  the  sum  lent  and  the  premium,  as  a  principal, 

and  to  allow  common  interest  oo  that  sum  for  the  delay  of  payment  after  it  is  due. 
The  master  of  a  ship  has  a  lien  on  the  freight  for  all  advances  made  abroad 

for  the  ship's  use. 
Quere  if  not  also  on  the  tlwp. 
If  the  property  of  a  shipper  be  taken  and  sold  for  the  ship*s  necessities  and  to  enable 

her  to  perform  the  voyage,  the  party  has  a  right  of  contribution  over  against  th» 

other  shippers,  and  his  remedy  is  not  coniioed  to  the  ship  owner.    A  bottomry 

bond  may  be  good  in  part  and  bad  in  part ;  and  will  be  sustained  by  the  court  so 

&r  as  it  is  good. 
The  court  may,  if  the  premium  is  inflamed  by  extortion,  moderate  it 

liiBEL  on  a  bottomry  bond,  pledging  the  ship,  freight,  and 
cargo. 

The  ship  Packet  with  a  valuable  cargo  on  board,  belong- 
ing principally  to  various  shippers,  was,  on  a  voyage  from 
St*  Petersburg  (in  Russia)  to  Boston  (in  Amertca)^  run 
down  by  another  vessel  at  sea,  and  was  so  much  injured^ 
that  she  was  compelled  to  put  into  Christiansand  (in  JVbr- 
way)  for  repairs.  It  was  then  found  that  the  ship  must  un- 
dergo very  considerable  repairs,  and  the  master  not  having 
sufficient  funds  in  cash,  and  being  unable  to  borrow  money 
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there,  instead  of  selling  a  part  of  the  cargo,  which  could  be 
done  only  at  a  great  sacrifice,  applied  to  the  libellants, 
Messrs.  Thomas  Wilson  fy  Co.  at  London,  for  an  advance  of 
the  necessary  funds.    The  libellants  accordingly  advanced 
to  the  master  for  the  repairs,  &c.  the  sum  of  £S(y74ASs.9d. 
sterling  money,  and  on  the  eve  of  the  vessel's  resuming  her 
voyage,  took  a  bottomry-bond  for  £9205. 2^.1  Od.  sterling  be- 
ing the  amount  of  the  advances,  with  a  premium  of  fourteen 
per  cent,  pledging  the  ship^  freight,  and  cargo. 
'  The  bond  was  in  the  usual  form  on  the  voyage  of  the  ship 
from  Ckristiansand  to  Boston,  and  the  amount  was  payable 
three  days  after  the  ship's  arrival  at  Boston,  in  lawful  money 
of  the  United  States,  according  to  the  current  rate  of  ex- 
change on  London.     The  ship  sailed  from  Ckristiansand  on 
her  voyage,  and  safely  arrived  at  Boston  in  May,  1823.    But 
in  the  course  of  the  voyage,  meeting  with  contrary  winds,  she 
put  into  Portsmouth  in  England,  and  while  there  the  master 
drew  upon  Messrs.  Wilson  fy  Co.  on  account  of  disburse- 
ments, &c.  for  the  further  sum  of  £378.  Os.  9d.  sterling,  which 
was  paid  by  them.     For  this  sum  as  well  as  for  that  secured 
by  the  bottomry  bond,  the  libellants  prayed  payment  out  of 
the  ship,  cargo,  |md  freight,  and  admiralty  process  brought 
them  within  the  jurisdiction  of  the  court.     The  ship  and 
cargo  were  sold  by  an  interlocutory  decree,  and  the  proceeds 
brought  into  the  registry.    The  net  proceeds  of  the  sale  of 
the  ship  were  $8442  57,  of  the  ^argo  $49428  09,   and  of 
the  freight  after  payment  of  the  wages  $2398  77.      The 
amount  of  the  bottomry  bond  as  finally  liquidated  was 
$45303  88.    The  repairs,  expenses,  and  premium,  therefore, 
amounted  to  about  five  times  the  actual  value  of  the  ship  at 
the  end  of  the  voyage. 

Various  claims  were  interposed  by  shippers  and  others 
claiming  a  right  to  the^  cargo,  and  also  by  the  New  Eng- 
land Marine  Insurance  Company,  which  had  underwritten 
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on  the  ship,  and  to  whom  she  had  been  abandoned ;  but  the 
abandonment  had  not  been  accepted  by  them. 

The  cause  was  argued  by  Dorr  and  L.  Shaw  for  the  libel- 
lants  and  by  Gorham^  Hubbard^  Webhy  Prescottj  and  Webster ^ 
for  the  interests  of  certain  of  the  adverse  parties.  The  case 
is  so  much  commented  on  by  the  court,  that  it  is  not  thought 
necessary  to  give  the  arguments  at  large. 

■ 

Story  J.  [After  stating  the  facts].  This  is  a  very  calami- 
tous and  extraordinary  case ;  and  yet  it  seems  not  now  dis- 
puted by  the  parties  before  the  court,  that  the  transactions 
have  been  in  entire  good  faith. 

Upon  these  facts,  the  court  is  not  called  upon  to  express 
any  opinion,  except  so  far  as  the  parties  to  the  controversy 
have  brought  before  it  their  particular  grounds  of  objection. 
I  may  be  permitted,  however,  to  observe,  that  the  ease  of 
the  Chratitudine  (3  Rob.  240),  has  established,  upon  the  most 
satisfactory  and  conclusive  grounds,  the  right  of  the  master 
in  a  case  of  necessity  to  hypothecate  the  cargo,  as  well  as 
the  ship  and  freight ;  and  that  in  that  case  the  value  of  the 
ship,  when  sold  in  England,  scarcely  exceeded  one  fifth  part 
of  the  amount  of  the  bottomry  bond.  There  may  therefore 
be  cases,  unmixed  with  fraud,  and  perhaps  liable  only  to  the 
imputation  of  an  indiscreet  exercise  of  judgment,  honestly 
but  erroneously  formed,  in  which  the  master  may  bind  the 
whole  property  far  beyond  the  ultimate  benefit  to  the  owners, 
or  the  voyage. 

The  first  point,  which  I  am  called  upon  to  consider,  is, 
whether  an  underwriter,  who  has  refused  to  accept  an  aban- 
donihent,  can  be  permitted  to  claim  property  in  the  ship  in 
this  court.  In  my  opinion  it  is  perfectly  clear,  that  he  can- 
not. He  has  not,  and  pretends  not  to  have,  any  jus  ad  rem, 
otjus  in  re.  All  that  can  be  said  is,  that  he  may  ultimately 
have  an  interest  in  the  questions  here  litigated.    But  ai^  in- 
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terest  in  the  question  forms  no  title  to  claim  property  in  the 
admiralty.  This  court  looks  only  to  rights  in  the  thing  it- 
self,  to  ownership  general  or  special,  and  to  such  claims  as 
are  direct  in  the  proprietary  interest,  such  as  a  legal  title,  or 
jus  in  re,  or  to  such  as  are  indirect,  as  a  lien,  or  jiAs  ad  rem. 
In  respect  to  the  latter,  the  court,  as  a  court  of  prize,  is  not 
in  the  habit  of  giving  them  effect,  at  least  as  against  the  su- 
perior claims  of  captors.  The  claim  of  the  New  England 
Marine  Insurance  Company  must  therefore  be  rejected.  Un- 
derwriters, as  such,  cannot  litigate  here  as  to  the  rights  of 
the  libellants,  or  the  claimants.  They  are  mere  strangers, 
and  no  more  entitled  to  be  heard  than  any  contingent 
debtor  or  creditor  of  either  party. 

Objection  has  been  taken  to  the  conduct  of  the  master  in 
giving  the  bottomry  bond,  that  as  he  had  specie  dollars  on 
board,  belonging  (as  he  says)  to  some  of  the  shippers,  he 
was  bound  to  apply  this  money  in  the  first  instance  to  the 
relief  of  the  ship,  before  resorting  to  the  extraordinary  mea- 
sure of  bottomry.  If  he  was  so  bound,  then  it  is  farther  con- 
tended, that  to  this  extent  at  least,  the  other  shippers  are 
entitled  to  relief  against  the  bottomry-holders.  I  am  not 
prepared  to  say,  that  there  is  any  absolute  rule,  which  com- 
pels the  master  at  all  events,  and  under  all  circumstances,  to 
make  use  of  monied  coin  of  third  persons,  which  he  happens 
to  have  on  board,  in  preference  to  any  other  mode  of  pro- 
ceeding. The  general  principle  is,  that  he  is  bound  to  act 
with  a  reasonable  discretion.  He  is  to  get  the  necessary  re- 
pairs done  at  as  little  sacrifice  as  is  practicable.  If  he  has 
money  on  board,  and  the  use  of  that  will  be  the  least  sacri- 
fice, he  ought  to  resort  to  it  in  the  first  instance.  But  there 
may  be  cases,  in  which  the  use  of  such  money  would  be  the 
greatest  sacrifice  that  could  be  made,  and  the  whole  objects 
of  profit  in  the  Toyage  might  be  thereby  defeated.  Sup- 
pose a  voyage  to  the  East  Indies  or  China,  in  which  the 
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principal  outward  property  on  board  is  Spanish  dollars,  and 
a  disaster  happens  on  the  first  passage,  requiring  repairs, 
the  use  of  those  dollars  may  be  the  most  mtsehievous  exer- 
cise of  his  discretion,  and  destroy  the  hopes  of  the  voyage. 
In  other  voyages,  the  sale  or  disposal  of  the  money  on  board, 
from  its  depreciation  at  the  foreign  port,  or  its  high  value 
at  home,  may  be  a  greater  loss  to  all  concerned,  than  the 
sale  of  any  merchandise.  In  all  these  cases  therefore,  much 
must  be  left  to  the  master's  discretion,  and  he  must  exercise 
it  conscientiously  for  the  general  interest.  If  he  acts  bona 
fide  and  with  reasonable  care,  the  rights  of  the  parties  are 
bound  up  by  his  acts,  although  it  should  afterwards  be  found, 
that  he  had  committed  an  error  in  judgment,  and  might 
have  acted  more  beneficially  in  another  manner.  The 
court  therefore  cannot  lay  down  any  such  universal  rule  as  is 
contended  for ;  and  especially  ought  it  not  to  be  laid  down 
in  any  case,  like  the  present,  where  the  use  of  such  money 
of  the  shippers  would  have  been  utterly  insufficient  to  con^ 
plete  the  repairs.  Under  such  circumstances  the  master 
must  resort  to  borrowing ;  and  he  has  a  right  to  consider, 
whether  Jthe  premium  upon  the  borrowing,  is  not  on  the 
whole  a  less  sacrifice  of  interest,  than  a  partial  appropriation 
of  the  shipper's  funds.  There  are  no  facts  brought  before 
the  court  in  the  present  case,  which  enable  me  to  say,  that  the 
master  has  acted  discreetly  or  otherwise ;  and  I  cannot  pre- 
BUDie  without  ei^idence,  that  there  has  been  a  wanton  abose 
ofautbofity. 

But  the  objection,  if  it  were  well  founded,  would  not  go 
to  the  destruction  of  the. bottomry  bond,  but  at  most  would 
only  operate  to  diminish  its  validity,  as  a  lien,  to  the  extent 
of  the  money,  which  might  have  been  appropriated,  and 
leave  it  in  full  force  for  the  residue.  It  is  not  here,  as  in 
courts  of  common  law,  that  the  bond  must  be  good  in 
whole  or  not  at  all.    Courts  of  admiralty  act  ex  aqm  et  bonOf 
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as  courts  of  equity ;  and  a  bottomry  bond  may  be  held  good 
in  part  and  bad  in  part.  So  far  as  the  money  was  properly 
advanced,  it  may  be  held  to  give  a  valid  lien,  and  be  dismiss- 
ed as  to  the  rest.  And  if  the  premium  has  been  unduly 
inflamed  from  a  knowledge  of  the  master's  necessities, 
the  court  may,  in  the  exercise  of  a  sound  discretion,  moderate 
it,  or  at  least  refuse  to  exert  its  authority  to  ratify  it.  The 
cases  of  La  Ysabel  (1  Dodsorij  273),  KnAAtigtisia,  (I  Dodson^ 
283),  are  in  point.  The  doctrine  had  antecedently  been  re^ 
cognised  by  this  court. 

There  is  another  view  of  this  particular  point,  which  de- 
serves consideration.  In  the  case  of  a  sale  of  part  of  the 
cargo  by  the  master  for  the  necessities  of  the  ship,  the  sale 
is  in  the  nature  of  a  compulsive  loan  for  the  benefit  of  all 
concerned,  and  to  enable  the  ship  to  prosecute  her  voyage. 
It  bear^  a  considerable  resemblance  to  the  case  of  a  jettison, 
for  the  owner  is  deprived  of  his  property  for  the  common 
good  ;  and  to  him  it  must  be  immaterial,  whether  the  loss 
be  by  a  sacrifice  at  sea  or  on  shore. '  In  the  case  of  the 
Graiitudim  (3  Roh.  240,  264),  Lord  Stowdl  manifestly  treat- 
ed it  as  a  case  of  contribution.  His  language  is  ^^  all  must 
finally  contribute  in  the  case  of  an  actual  sale  of  a  part  f* 
and  then  adverting  to  the  case  of  bottomry  of  the  whole, 
which  he  considered  as  equivalent  to  a  sale  of  a  part,  he 
added,  ^^all  contribute  in  this,  as  a  portion  of  the  whole 
value  of  the  cargo  is  abraded  for  the  general  benefit,  prob- 
ably with  less  inconvenience  to  the  parties,  than  if  any  one 
person's  whole  adventure  of  goods  had  been  sacrificed  by  a 
disadvantageous  sale  in  the  first  instance."  This  opinion-is 
again  intimated  in  the  Haffhung  {6  Rob.  383),  although  the 
facts  of  that  case  did  not  require  its  appplication.  The 
same  doctrine  is  supported  by  Emerigany^  who  expressly  holds^ 

1  Emerigon  on  JifarUme  Loans^  g4.  4,  §  9 ;  cA.  12,  §  4. 
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that  the  owner  of  the  goods  sold  hajsi  a  right  of  contri- 
bution against  the  owners  of  the  goods  saved,  whatever  may, 
in  the  event  of  a  successful  voyage,  be  the  ultimate  right  of 
recovery  over  against  the  owner  of  the  ship.  There  is  also 
no  inconsiderable  weight  of  authority  in  its  favour  from  other 
maritime  sources.^  Whether  this  right  of  contribution 
would  entitle  the  party  to  the  full  benefit  of  having  it  deem- 
ed a  general  average  for  all  purposes,  or  whether  the  loss  by 
such  a  sale  would  be  recoverable  uiider  a  common  policy  of 
insurance,  are  questions,  with  which  I  do  not  meddle,  and 
which  may  depend  upon  other  principles.  But  T  confess 
myself  strongly  inclined]  to  the  opinion  of  Lord  SUnvell; 
and  sitting  in  the  admiralty,  with  the  whole  property  right- 
fully under  the  jurisdiction  of  the  court,  I  should  upon  an 
application  by  the  party,  deem  his  right  of  contribution  good 
against  the  other  shippers,  and  not  turn  him  round  to  ^  rem- 
edy exclusively  against  the  owner  of  the  ship,  even  supposing 
the  latter  might  under  the  circumstances  be  made  ultimate- 
ly liable  for  the  payment. 

But,  supposing  this  doctrine  questionable,  there  is  another 
principle  obligatory  upon  the  court,  and  which  in  the  pres- 
ent case  would  lead  to  the  same  results.  It  is  clear  by  the 
general  maritime  law,  that  the  party,  whose  goods  are  so 
sold,  has  a  lien  upon  the  ship  and  freight  for  reimbursement. 
The  Consolato  del  mare  (ch.  106, 106,)  recognises  the  princi- 
ple ;  and  in  general  the  money  so  lent  upon  a  forced  loan  is 
deemed  to  be  in  the  nature  of  bottomry .^  Lord  Stowell  al- 
ludes to  the  right  in  the  Gratitudine  (3  Rob.  240,  264),  and 
says,  that  if  the  ship  and  freight  were  omitted  in  the  literal 
terms  of  the  bond,  they  would  be  liable  to  the  extent  of 

ft 

2  See  Stevem  on  Average,  J9,  24 ;  28,  29.  JFetleeUy  General  Average^ 
252,  256, 259.  art.  16.  AuthorUies  cUed  m  Emerigon  on  Maritime  L^m 
cfc.  4,  §  9.  Coneotaio  del  marey  ch.  104, 106.  AbboU  on  Shipp.  Pt.  3,  ch. 
8,  §  6,  §  8. 

^Emerig.  on  J^arU.  Loans,  cA.  4,  §  9  ;  eft.  12,  §  4.    CWrac  Cantract 
JnartL  ch.  5,  art  35, 36. 
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their  value,  although  the  cargo  alone  had  been  made  amena* 
ble  to  the  foreign  lender,  who  has  nothing  to  do  with  aver^ 
ages  of  any  kind.  In  our  own  country  it  has  been  long  since 
asserted  in  the  admiralty  courts,  that  money  lent  in  a  for- 
eign port  to  supply  the  ship's  necessities,  constitutes  a  charge 
on  the  ship  ;^  and  I  am  not  aware,  that  this  decision,  though 
never  brought  before  any  higher  tribunal,  has  been  in  prao^ 
tice  questioned.  A  fortiori,  %  compulsory  loan  is  entitled  to 
such  a  privilege.  And  it  appears  to  me,  that  it  would  be  an 
extreme  hardship  to  allow  the  master  a  right  to  elect  the 
sale  of  the  goods  of  one  shipper  for  the  general  benefit,  and 
to  confine  his  remedy  excluMvely  to  the  owner  of  the  ship.; 
thus  giving  the  full  benefit  to  the  other  shij^rs  without  in 
any  measure  sharing  the  burthen.  I  have  no  doubt,  there* 
fore,  that  under  the  circumstances  of  this  case,  any  forced 
sale  at  Christiamand,  and  upon  the  same  principlea  any  ap*> 
propriation  of  money  on  board  for  the  ship's  necessities, 
ought  to  be  reimbursed  by  a  general  contribution.  Tb9 
posture  of  the  case  is  not  then  changed  as  between  thq 
shippers  by  any  omission  so  to  appropriate  the  D^oney. 

In  point  of  fact,  however,  it  turns  out  upon  fiirther  inves* 
ligation,  that  the  money  of  tbs  shippers  was  actually  ex-* 
pended  towards  the  repairs.  It  happened  in  this  way.  Af* 
ter  the  libellants  had  engaged  to  make  the  necessary  advan* 
ces,  their  agent  at  Ckristiansand  was  out  of  funds,  and  the 
master  upon  the  exigency  of  the  moment  applied  th^  specie 
then  in  his  hands  to  the  purpose,  intending  'to  draw  on  the 
libellants  for  the  amount,  and  repurchase  dollars  for  th0 
shippers.  In  the  subsequent  events,  he  was  unable  to  pro? 
cure  them,  and  therefore  remitted  the  amount  (with  some 
deduction)  to  the  libellants  at  London^  to  be  drawn  for  by 
the  shippers  in  America.  The  bottomry  bond  covers  the 
"Whole  amount  expended,  and  the  libellants  now  offer  tht 

4  Bvlgin  vs.  Tht  Sloop  Bainbovf,   BuU  Adm.  R.  176.  -^ 
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shippers  liberty  to  draw  for  the  amount  on  London^  or  to  de^ 
dact  the  same  from  the  bottomry  proceeds  in  court.  In 
eifect  therefore  the  money  is  included  in  the  bottomry  bond ; 
and  to  say  the  least  of  it,  the  court  is  not  inclined  to  displace 
the  lien  on  the  ship,  so  fiir  as  respects  the  money  so  ei^pend- 
ed,  the  shippers  having  elected  to  receive  compensation 
here.  The  appropriation  of  the  mcmey  was  not  made  by 
the  master  absolutely,  but  stA  modo  ;  and  under  all  the  cir- 
cumstances the  libellants  were  not  wrong  in  originally  in- 
cluding it  in  the  bottomry  bond. 

In  the  progress  of  the  cause  various  other  questions  have 
been  made,  which  have  rendered  it  necessary  for  the  court 
to  prosecute  its  inquiries  into  the  question,  to  whom  the 
money  on  board  of  the  ship  actually  belonged.  It  was  in- 
sisted, that  it  belonged  originally  to  the  master,  and  that  no 
teal  legal  appropriation  of  it  had  ever  been  made  by  the 
master  to  the  shippers,  who  now  claim  it.  An  objection 
was  made  in  behalf  of  the  shippers  to  the  jurisdiction  of  the 
court  to  institute  such  inquiries ;  but  I  am  utterly  at  a  loss 
to  perceive  upon  what  ground  the  objection  can  rest.  The 
proceeds  of  the  whole  property  are  in  the  custody  of  the 
court,  and  the  rights  of  all  parties  claiming  title  to  any  part 
of  them,  are  necessarily  put  in  contestation.  The  court 
must  work  its  way  through  these  questions  of  title  before  it 
can  arrive  at  any  decree  disposing  of  the  property.  There 
is  in  this  case  a  broader  ground  to  exercise  the  jurisdiction. 
It  is  this,  that  if  the  master  has  money  of  his  own  on  board, 
sufficient  for  the  ship's  necessities,  it  is  by  no  means  certain, 
that  he  has  a  right  in  such  case  to  resort  to  the  extraordina- 
ry measure  of  bottomry.  In  case  of  there  being  money  of 
the  owner  of  the  ship  on  board,  it  is  very  clear,  that  ha 
cannot  resort  to  bottomry.  And  though  I  would  not  abso- 
lutely decide,  that  under  no  circumstances  he  oouid  so  re- 
sort, where  he  has  sufficient  money  of  his  own  on  board ;  yet 
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if  he  can,  it  must  be  in  a  case  of  a  very  peculiar  character, 
and^uch.as  ought  to  induce  the  court  to  uphold  it  from 
great  public  princi{^es.  The  onus  would  certainly  lie  on 
the  master  to  establish  such  a  case ;  and  it  would  be  listened 
to  by  the  court  with  scrupulous  hesitation.  And  there  is 
good  reason  for  adopting  such  a  course.  The  master  has 
a  lien  upon  the  freight  for  all  the  advances,  which  he  may 
make  on  account  of  the  ship;  and.  can  intercept  it,  when 
earned,  to  reimburse  himself.^  He  may  be  considered 
therefore  as  having  a  reasoi\able  security  for  all  advances 
not  exceeding  the  value  of  the  freight.  By  the  maritime 
law  of  foreign  countries,  he  has  also  a  farther  lien  on  the 
shifj  for  all  advances  for  the  ship ;  and  there  certainly  seems 
much  reason  for  upholding  such  a  right  It  has  been  indeed 
denied,  that  the  common  law  affords  him  any  such  lien ;  ^ 
though  the  courts  of  equity  have  shown  a  strong  inclination 
to  sustain  it.''  Our  own  admiralty  courts  have  on  several 
occasions  recognized  its  existence  and  enforced  it.^  How- 
ever the  law  may  be  on  this  pointy  if  the  master  having 
money  of  his  own,  omits  to  apply  it  pro  ianto  to  the  ship's 
necessities,  and  binds  the  ship  and  cargo  by  a  bottomry 
bond  valid  to  a  certain  extent,  the  court  will  exercise  its 
discretion,  and  marshal  the  assets  in  favour  of  the  shippers 
of  the  cargo,  so  as  to  bring  their  property  last  into  contribu- 
tion. 

Upon  examining  the  evidence  and  documents  in  the 
cause,  I  am  not  satisfied  that  any,  but  a  small  part  of  the 


5  Lane  yk. Penntmofi,  4  Jtfa«#.  R.  91.  Jdihoard  ys.  HatUt^ft  Camu  R. 
77.  fThiU  VB.  Baring,  4  Esg.  R,  22.  Hodgion  vs.  BuUt.  3  Cranck^  140. 

6  Husity  T8.  Chriitie^  9  Eatt  R,  426.    Abbott  on  Skipp.  part  2,  cA. 

3,S«. 

7  HiUi^  WB.  ChriiiUy  13  Vex.  jr.  p.  594.    ExparU  HaleceU^  3  Vex. 

and  Beaneiy  135.  t.  c  19.  Fer.  474.  2  P.  W.  367. 

8  Burfs^  T8.  Sloop  JZoMoM,  BeeV  Adm.  116.  ,  Oardner,  &iip  Jfe» 
Jeney.  PeUre  Aom,  R,  223.  See  alio  Emerigon  on  JdariL  Lcms^  ck. 
12,  §  3,  iFC. 
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money,  ever  belonged  to  the  master.  And,  taking  the  mas- 
ter's own  testimony,  which  in  the  absence  of  all  counter- 
vailing proof  must  be  taken  to  be  true,  it  is  sufficiently  es- 
tablished, that  before  his  departure  from  St.  Petersburg,  the 
whole  money  was  legally  appropriated  to  the  shippers,  and 
was  at  their  risk  during  the  voyage.  It  was  the  return  of 
adventures  sent  out  by  them,  and  the  master  had  a  right  to 
separate  it  for  this  purpose.  The  court  therefore  pronounc- 
es, that  Messrs.  Thotnaa  Welsh,  A.  JispinwaU,  P.  fy  T.  Cur- 
tis, Boardman  fy  Pope,  and  /.  Bromfidd  are  entitled  to  it  as 
legal  proprietors. 

The  next  consideration  is,  how  the  assets  are  to  be  mar- 
shalled in  paying  the  bottomry  bond.  It  is  said,  that  there 
is  property  of  the  owner  and  property  of  the  master  on 
board,  included  in  the  bottomry  of  the  cargo.  My  opinion 
is,  that  the  property  of  the  owner  is  to  be  first  applied  to  the 
payment  of  the  bond.  In  respect  to  the  master  I  should 
hold,  that  if  he  had  money  of  his  own  on  board,  at  least  so  far 
as  the  shippers  are  concerned,  the  bottomry  bond  should  be 
held  pro  tanto  not  to  attach  upon  the  cargo.  And  I  at  pres- 
ent incline  also  to  the  opinion,  that  the  other  property  of  the 
master  included  in  the  bond,  ought  to  be  applied  before 
that  of  the  shippers.  But  it  may  be  as  well  to  reserve  any 
absolute  opinion  on  this  point,  until  the  facts  are  ascer- 
tained by  commissioners. 

The  only  remaining  point  is,  in  what  manner  the  amount 
due  upon  the  bottomry  bond  is  to  be  calculated.  The  rule 
laid  down  by  Mr.  Marshall  in  his  Treatise  on  Insurance  and 
Bottomry  {b.  2,  ch.  4,  p.  752),  is,  that  ^'  if,  when  the  risk  is 
ended,  the  borrower  delay  payment,  the  common  interest 
begins  to  run,  ipso  jure,  without  any  demand.  Discussope- 
riculo,  mcgus  legitimd  usurd  non  debebitur.  But  this  interest 
runs  only  on  the, principal,  not  on  the  marine  interest;  for 
this  would  be  interest  upon  interest.    Accessio  accessionis  non 
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€9t.^  For  this  doctrine  he  cites  no  English  authority,  but  re- 
lies altogether  upon  the  civil  law  and  Pothier  and  Emerigan. ' 
The  doctrine  of  the  civil  law  denying  compound  interest, 
is  not  of  universal  application  under  the  common  law.  The 
opinions  of  Pothier  and  Emerigon  seem  certainly  opposed 
to  allowance  of  interest  upon  the  maritime  premium,  (com- 
monly, but  somewhat  improperly,  called  interest) ;  but  Emer" 
igan  admits,  in  explicit  terms,  that  the  law  and  practice  in 
France  are  in  favour  of  it.  Upon  examining  his  reasoning  on 
the  subject,  it  is  by  no  means  satisfactory,  being  obviously 
founded  upon  mere  motives  of  compassion.  My  opinion  is, 
that  as  by  the  successful  termination  of  the  voyage,  the  ma- 
ritime premium,  as  well  as  the  sum  lent,  becomes  due,  the 
whole  forms  one  aggregate  debt,  and  that  any  delay  in  dis- 
charging it,  ought  to  be  followed  by  the  allowance  of  com- 
mon interest  exactly  as  in  other  cases  of  debt.  In  making 
up  the  decree,  the  sum  lent  and  the  bottomry  interest  are  to 
be  considered  as  the  principal,  and  common  interest  upon 
this  amount  is  to  be  added  from  die  time  the  bond  became 
due  to  the  time  of  the  decree. 

It  will  become  necessary  to  refer  the  cause  io  c(»Dmis- 
sioners,  to  audit  the  accounts  and  ascertain  the  rights  of  the 
claimants,  according  to  the  principles  here  stated ;  and  an 
interlocutory  order  must  be  passed  for  this  purpose. 

It  is  unnecessary  to  give  any  opinion  on  the  point,  wheth- 
er the  libellants  are  entitled  to  any  remedy  in  rem  for  the 
additional  sum  advanced  die  master  at  ParUmauthj  becavse 
the  lien,  if  a^Jmitted,  would  only  extend  to  the  ship  and 
freight,  and  these  are  exhausted  by  the  bottomry  bond. 

Order  accordingly. 

9  PMUr,  Chrou.  Jtvenimtj  mU  61.  Emerigitny  Groa^AH^L  ch.  3, 
§4.  t  £fiier^.  414. 
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Where  a  firm  pot  a  debt,  after  the  dissolation  of  the  partnenhip,  at  the  ditpoud  of 
one  partner,  and  g»ve  information  of  it  to  the  debtor,  racfa  partner  baa  a  right  to 
atfign  it  aa  security  for  bis^Mfs  debt,  and  In  equity  the  anlgnee  nay  mainttin 
a  suit  for  it  against  the  debtor. 

Bux  in  equity.  The  bill  stated,  that  in  the  month  of  Sep- 
tember, 1818,  the  mercantile  house  of  Dartey  ^  M^Lanahan 
of  JVetc  Orleans,  of  which  house  the  plaintiff  was  the  surviv- 
ing partner,  sold  to  one  Frederic  Montgomery,  of  MarseHUs 
in  France,  goods  to  the  value  of  $15,000.  That  previous  to 
that  sale,  the  said  JP.  Montgomery' ha.d  been  a  partner  of  the 
house  of  Montgomery,  Fitch,  fy  ComJ!}any,  of  said  Marseilles^ 
and  that  whilst  so  a  partner,  John  S.  EUery,  the  defendant, 
became  indebted  to  the  said  house  of  Montgomery,  Fitch,  fy 
Co.  to  the  amount  of  $4097  1 5.  That  on  the  thirty-first  of 
June,  1818,  and  after  said  Frederic  Montgomery  had  dissolv- 
ed his  connexion  with  the  said  house  of  Montgomery,  Fitch^ 
Sf  Co.,  the  said  house  addressed  a  letter  to  said  Ellery, 
which  they  dated  as  follows,  "  We  have  handed  to  Mr.  JP. 
Montgomery  an  extract  of  your  account  current,  being  now 
in  liquidation  of  our  concerns  while  he  was  a  partner.  In 
the  event  you  have  not  already  taken  dispositions  for  remit- 
ting us  by  some  of  your  ships,  it  will  accommodate  us  very 
much  if  you  will  hold  the  balance  at  his  disposal ;''  which 
letter  the  defendant  received,  enclosed  in  one  from  said  F. 
Montgomery,  and  to  which  last  he  replied  in  February, 
1818,  promising  to  pay  the  balance  so  due  from  him,  in  Bos- 
ton, in  the  course  of  the  ensuing  summer,  provided  the  said 
balance  had  not  been  already  remitted  to  Marseilles  or  paid 
by  one  Samud  B.  Edes,  whom  he  had  entrusted  to  pay  the 
same,  in  the  event  of  his  selling  a  cargo  of  elephant's  oil  be- 
longing to  the  defendant  at  Gibraltar;  which  balance  the 
bill  stated}  was  not  remitted  by  said  Edes,  or  ever  paid  by  said 
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EUery.  That  said  F.  Montgomery^  on  the  thirteenth  March, 
1819,  in  order  to  secure  to  the  plaintiff,  as  surviving  partner 
of  the  house  of  Dorsey  fy  M^Lanahatiy  the  amount  so  due  to 
that  house  from  said  F.  Montgomery^  for  the  goods  pur- 
chased as  beforementioned,  drew  a  bill  of  exchange  on 
said  Ellery,  payable  to  the  order  of  the  plaintiff,  for  the  sum 
of  $4000,  showing  to  the  plaintiff  at  the  time  the  corres- 
pondence between  sBid  Montgomery  and  the  defendant,  rela- 
tive to  said  balance  of  account ;  and  that  said  F.  Montgom- 
ery did  also,  at  the  same  time,  assign  over  to  the  plaintiff,  in 
due  legal  form,  the  said  balance.  That  the  bill  of  exchange 
was  presented  to  the  defendant,  and  notice  given  him  of  the 
said  assignment,  but  that  he  refused  to  accept  the  said  bill 
or  to  paj  over  the  said  balance  to  the  plaintiff. 

The  defendant  in  his  answer  admitted  the  facts  as  set 
forth  in  the  bill,  and  stated  that  the  only  reason  for  refusing 
to  pay  the  said  F.  Montgomery  in  the  first  instance,  and  af- 
terwards the  complainant,  the  balance  so  due  from  him,  was 
his  apprehensions  that  said  Edes  might  pay  it  for  him  in  Eu- 
ropCf  either  by  the  remittance  of  money  or  merchandise,  the 
said  Edes  being  in  India,  and  not  in  a  situation  to  receive  in- 
telligence from  him  the  said  Ellery.     That  some  time  in  the 
latter  part  of  the  summer  of  1820,  Messrs.  Munson  fy  Barnard, 
of  said  Boston,  as  agents  of  Asa  Fitch  jun.,yfho  claimed  to  be 
the  liquidator  of  the  concerns  of  Montgomery,  Fitch,  fy  Co., 
called  upon  tlie  defendant,  and  handed  him  a  letter  written 
to  the  defendant  by  said  Fitch,  dated  March  1,  1820,  enclos- 
ing a  printed  circular,  bearing  date  February  28,  1820,  giv- 
ing notice  of  the  dissolution  of  the  firm  of  Montgomery,  Fitch, 
fy  Co.,  and  that  said  Fitch  was  exclusively  charged  with  the 
liquidation  of  the  concern,  and  that  the  said  letter  stated  to 
the  defendant,  that  he  said  Fitch  had  authorized  said  Mun- 
son Sf  Barnard  to  call  on  the  defendant  for  the  balance  of 
account  due  Montgomery  f  Fitch^  fy  Co.,  as  stated  on  the  30th 
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June,  1818,  and  given  them  a  power  of  attorney  to  receive 
it.    That  the  said  letter  also  enclosed  an  open  letter  address- 
ed to  the  defendant  by  said  F.  Manigamery^  dated  February 
18,   1820,  in  which  he  said, /<  Having  been  requested  by 
Messrs.  Montgomery^  Fitch^  ^  Co.  to  settle  your  account 
with  these  gentlemen  as  per  their  letter  to  you  under  date 
of  the  30th  June,  1818, 1  made  over  and  drew  on  you  for  the 
same,  order  of  James  J.  M^Ltanahajij  Esquire,  and  by  my  re- 
spects of  the  13th  March,  1819,  you  were  authorized  to  un- 
derstand with  him  on  that  business.    This  cession  having 
been  made  after  I  learned  the  unfortunate  necessity  that  my 
friends  were  under  of  suspending  their  payments  on  the  4th 
January,  1819,  and  not  having  been  debited  with  same  in 
my  account  with  them,  I  have  no  claim  to  this  debt,  which 
can  only  be  disposed  of  by  Messrs.  Montgomery,  Fitch,  fy 
Co.,  and  I  hereby  renounce  all  pretensions  thereto,  and  an- 
nul the  cession  made  to  Mr.  M^Lanahan,  of  which  you  will 
please  take  due  note.*'     And  that  the  said  Messrs.  Munson 
fy  Barnard  also  exhibited  to  the  defendant  a  paper,  purport- 
ing to  be  an  agreement  made  between  one  Francii  Clapkr, 
as  attorney  of  the  plaintiff,  on  the  one  part,  and  by  Monigomr 
ery.  Fitch,  fy  Co.  on  the  other,  being  dated  the  20th  June, 
1 819,  in  which  the  said  Clapkr,  for  the  said  plaintiff,  released 
all  his  claims  upon  said  Montgomery,  Fitch,  fy  Co.,  as  accep- 
tors of  four  bills  of  exchange,  amounting  together  to  the  sum 
of  56,500  francs,  and  one  other  for  the  sum  of  32,700  francs, 
reserving,  however,  all  the  plaintiff's  rights  against  the  said 
F.  Montgomery.    That  the  said  instrument  also  contained, 
on  the  back  thereof,  a  receipt  of  the  ssid  Clapier,  in  which 
he  acknowledged  to  have  received  certain  sums  of  money  on 
account  of  the  said  bills,which  receipt  bore  date  November  2, 
1819 ;  and  that  the  defendant  having  declined  to  account  with 
said  Munson  fy  Barnard  in  consequence  of  his  engagements 
to  the  plaintiff,  the  said  Munson  fy  Barnard,  on  the  2d  Sep- 
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tember,  1820,  instituted  a  suit  against  him  in  the  name  of 
Montgomery,  Fitch  fy  Co.,  to  recover  said  balance,  which 
suit  was  still  pending  in  the  supreme  court  of  Masutckmetts. 
The  cause  came  on  for  a  hearing  upon  the  bill  and  an- 
swer and  documents,  all  the  papers  being  admitted  to  be 
duly  proved,  and  was  argued  by  Webster  for  the  plaintiff  and 
Hubbard  for  the  defendant. 

Stort  J.  There  is  no  controversy  as  to  the  facts  in  this 
case ;  the  principal  question  is,  whether  the  bill  of  exchange 
and  assignment  to  the  plaintiff,  stated  in  the  bill  and  an- 
swers, were  sufficient  to  pass  a  title  to  the  property,  to  the 
plaintiff.  The  substance  of  the  case  is  this;  the  defendant 
owed  a  debt  to  the  firm  of  Montgomery,  Fitch,  fy  Co.  of 
Marseilles.  On  the  dissolution  of  their  partnership  they  ap- 
prized the  defendant  that  they  bad  put  that  debt  "  at  the 
disposal"  of  one  of  the  partners,  F.  Montgomery,  and  re- 
quested him  to  pay  it  accordingly.  The  defendant  assent- 
ed to  it,  provided  the  debt  was  not  paid  by  an  agent  of  his, 
then  expected  to  go  with  his  ship  to  Marseilles.  The  debt 
was  not  paid  by  the  agent.  In  the  meantime,  F.  Montgom^ 
ery,  being  indebted  to  the  plaintiff  (as  surviving  partner  of  a 
firm  at  JVeto  Orleans),  as  security  for  that  debt  drew  a  bill  of 
exchange  for  the  supposed  balance  in  the  hands  of  the  de- 
fendant, and  two  days  afterwards  executed  an  assignment 
of  the  same  balance  to  the  plaintiff.  The  bill  was  refused 
acceptance  by  the  defendant,  and  the  assignment  was  duly 
notified  to  him. 

Upon  these  transactions,  there  can  be  no  doubt  that  in 
equity  the  debt  passed  by  the  assignment  to  the  plaintiff, 
unless  the  partner  was  incompetent  to  assign  it  for  his  own 
private  debt.  Assuming  that,  as  partner,  he  was  so  in- 
competent, yet  it  is  very  clear,  that  the  partners,  by  putting 
it  at  his  disposal,  and  requesting  the  payment  to  be  made  to 
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him,  gave  him  an  absolute  right  to  receive  it,  or  dispose  of  it, 
in  any  manner  he  might  choose.  In  short,  as  (o  any  third  per- 
son, he  became  the  complete  proprietor.  If  any  doubt  could 
remain  on  this  point,  it  is  completely  extinguished  by  the  sub- 
sequent ratification  of  the  other  partners,  as  to  this  very  as- 
signment, contained  in  the  letter  otFUch  addressed  to  Messrs. 
WxUiam  Sf  J.  Brown^  in  June,  1819.  The  assignment  then 
was  originally  good  and  valid,  and  the  defendant  has  shown 
nothing  to  prevent  its  full  operation.  The  subsequent  at- 
tempt of  F.  Montgomery  to  defeat  this  assignment,  by  a  re- 
vocation, is  entirely  void.  He  can  no  more  take  away  this, 
than  any  other  security  hon&fde  given  to  his  creditor.  The 
negotiation  in  Marseilles  by  Mr.  Clapiery  as  agent  of  the 
plaintiff,  absolved  the  firm  o{  Montgomery,  Fitch,  fy  Co.  only, 
from  liability  to  the  plaintiff;  but  left  his  rights  as  a  credi- 
tor in  full  force  against  F.  Montgomery.  The  debt  there- 
fore, for  which  the  assignment  was  given  as  security,  remain- 
ing unpaid,  the  plaintiff  is  entitled  to  a  decree  for  the 
amount  of  the  balance  in  the  hands  of  the  defendant;  and  I 
shall  accordingly  so  declare. 

Ditree  accordingly. 
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Isaac  P.  Hazard  vs.  James  Robinson. 

jI  owns  an  upper  mill  and  B  a  lower  mill  on  the  same  stream,  with  a  dam  of  a 
height  which  obstructs  the  free  use  of  the  upper  millj  B  lowers  his  dam  two 
leet,  and  allows  it  to  remain  in  that  state  thirty-eight  years,  and  during  that  period 
the  upper  mill  is  free  of  obstruction.  B  then  sells  the  lower  mill  to  Ji,  who  after* 
wards  sells  the  lower  mill  to  C*    Held,  that  by  the  lapse  of  time  and  unity  of 

'  possession  the  right  of  raising  the  dam  of  the  lower  mill  two  feet  was  gone, 
and  that  the  upper  mill  had  acquired  a  right  to  use  the  water  without  bade- 
llowingi 

Unity  of  possession  does  not  extinguish  the  right  to  use  a  water«ooune  appurtenant 
to  a  mill. 

Twenty  years'  possession  of  an  easement  or  use  of  a  water-course  is  a  oondusife 
presumption  of  right,  if  unexplained. 

Case  for  obstruction  to  a  mill  and  flowing  back  the  water 
by  means  of  a  dam  across  the  water-course  lower  down 
the  stream  (called  Sauhatuckei  river)  and  thereby  stopping 
the  operation  of  the  plaintifTs  mill.    Plea  not  guilty. 

At  the  trial,  the  facts  appeared  to  be  in  substance  as  fol- 
lows :  The  mill  in  question,  which  for  the  sake  of  distinc- 
tion may  be  called  the  upper  or  JMiles^s  mill,  was  owned  by 
one  Ebenezer  NxUt  in  1735,  and  sold  by  him  in  that  year  to 
J)amd  MLoone.  In  1744,  M^Loane  devised  the  same  mill 
to  JTwmas  Hazard  in  fee ;  and  afterwards,  in  1746,  being  the 
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owner  of  lands  lying  on  the  same  stream  and  mill  privileges 
nearly  through  its  whole  course,  by  a  codicil  to  his  will  he 
gave  to  Danid  fVUliams  a  piece  of  land  on  the  same  stream, 
and  '^  free  liberty  of  erecting  a  mill  or  mills  on  any  part  of 
said  river  to  the  westward  of  said  land ;  and  free  and  full 
liberty  of  raising  a  pond  by  erecting  a  dam  across  said  river, 
which  may  be  sufficient  and  suitable  for  carrying  of  said 
mills  when  erected."  After  the  death  of  the  testator,  his 
will  and  codicil  were  duly  proved,  and  about  the  year  1749, 
the  devisee,  Daniel  fFUliamsy  erected  the  lower  mill  with  a 
suitable  dam  across  the  stream  in  pursuance  of  the  authority 
in  the  will.  The  other  devisee,  Thomas  Hazard,  immedi- 
ately  brought  an  action  for  an  alleged  obstruction  to  his  mill, 
by  building  a  dam  so  high  for  the  new  or  lower  mill,  and 
thereby  flowing  back  the  water.  In  this  suit  the  defend- 
ant, SteAmauj  who  claimed  under  WiUiams,  had  judgment 
in  his  favour. 

Rowland  Hazard  became  the  owner  of  the  upper  or  NUes^s 
mill  before  the  year  1780 ;  and  in  the  year  1807,  he  purchas- 
ed of  Daniel  WiUiams  and  others,  the  then  owners,  under  the 
original  devisee,  the  lower,  or  f¥illiams*s  mill,  thus  becoming 
the  owner  of  both  mills.  In  October  1818,  Rowland  Hazard 
conveyed  a  certain  parcel  of  land  including  the  lower  or 
WiUiamsU  mill  <^  with  all  the  privileges  and  appurtenances 
thereunto  belonging,"  (alleging  the  premises  to  be  part  of  the 
land  and  mills  he  purchased  of  Daniel  WiUiams  and  others, 
to  Christopher  Congdon  in  fee,  under  whom  the  defendants 
claimed  by  a  deed  dated  in  March  1820.  The  plaintiff 
derived  title  to  the  upper  or  NUesU  mill  by  deed  from 
Rowland  Hazard  in  May  1821.  The  defendants,  after  this 
period,  raised  the  height  of  the  dam  on  the  lower  or  WU- 
liamt^s  mill,  about  two  feet,  whereby  the  obstruction  to  the 
plaintiffs  mill  complained  of  was  occasioned.  From  the 
year  1780,  to  the  time  of  the  grievance  complained  of,  the 
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dam  of  the  lower  mill  had  always  been  of  the  height  it  was  be* 
fore  the  two  feet  were  added  to  it  by  the  defendant  in  1821. 
It  was  asserted,  however,  that  antecedently  to  1780,  the  dam 
was  of  the  same  height  that  it  was  after  the  defendant's  ad- 
dition. This  last  fact,  however,  was  in  controversy  between 
the  parties. 

Upon  this  evidence  Hazard  and  Searh  for  the  plaintiff 
contended,  that  the  plaintiff  was  entitled  to  recover,  even 
sapposing  the  dam  was  higher  before  1780.  1.  Because  the 
discontinuance  from  that  time  to  the  time  of  the  sale  to 
Congdon  in  1818,  was  an  extinction  of  any  right  to  erect  a 
higher  dam.  2.  Because  the  unity  of  possession  in  Ratdand 
Hazard  destroyed  any  privilege,  adverse  to  his  uppjer  mill. 

Hunter  and  IVhipph  for  defendants,  contended  e  contra  on 
both  points. 

The  Court  gave  an  opinion  upon  both  points  in  fieivour  of 
the  plaintiff,  and  a  verdict  was  found  for  the  plaintiff.  The 
defendants  moved  for  a  new  trial,  and  the  cause  stood  con- 
tinued for  advisement  until  the  next  term  {June  /erm,  1824,) 
when  the  court  having  expressed  an  opinion  confirming  the 
former  decision,  the  defendants  withdrew  the  motion,  and 
judgment  was  entered  for  the  plaintiff.  The  following  was 
the  substance  of  the  opinion. 

Stort  J.  Upon  the  facts  in  this  case,  two  points  arise : 
1.  Whether,  assuming  that  originally  the  dam  of  the  lower 
mill  was  rightfully  erected  as  high  as  it  now  is,  the  subse- 
quent lowering  of  it  two  feet  in  1780,  and  keeping  it  in  the 
same  state  for  thirtyeight  years,  is  not  an  extinction  of  the 
privilege  to  raise  it  higher.  2.  Whether  at  all  events  the 
unity  of  possession  of  both  mills  in  Rowland  Hazard^  by  his 
purchase  in  1807,  did  not  extinguish  any  privilege  appurte- 
nant to  one  mill,  which  was  injurious  to,  and  disused  in  re- 
spect to,  the  other. 
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I  will  consider  both  points,  because  they  involve  consider- 
ations of  great  practical  importance,  and  have  been  thought 
susceptible  of  no  small  difficulty.  As  to  the  first  point : 
The  raising  of  the  dam  of  the  lower  mill  is  proved  to  have 
been  a  great  injury  and  obstruction  to  the  beneficial  use  and 
operations  of  the  upper  mill.  This  was  the  origin  of  the 
law  suit  stated  in  the  evidence ;  and  its  termination  in  favour 
of  the  defendant,  if  it  establishes  a  right  in  the  original 
devisee,  it  also  establishes  the  fact,  that  it  was  a  material 
diminution  of  privileges,  valuable  to  the  upper  mill.  For 
thirtyeight  years,  that  is,  ever  since  the  year  1 780,  the  dam 
has  remained  two  feet  lower  than  it  now  is,  and  during  all  this 
period  the  upper  mill  has  enjoyed  the  privilege  of  the  water 
without  any  obstruction  whatsoever.  No  adverse  right  has 
been  claimed,  no  adverse  use  or  privilege  has  been  exerted. 
Now  upon  this  posture  of  the  case,  upon  the  general  princi- 
ple of  law,  a  fair,  I  might  almost  say,  an  irresistible,  pre- 
sumption arises  of  a  grant  of  this  privilege  from  the  owner  of 
the  lower  mill  to  the  owner  of  the  upper  mill. 

In  respect,  however,  to  incorporeal  hereditaments  and 
easements,  such  as  ways  and  water  privileges,  the  rule  of  law 
is  well  established,  that  an  uninterrupted  possession  and  use 
for  itffenty  years  is  prima  fade  and,  if  unexplained,  conclusive, 
evidence  of  a  right ;  and  under  circumstances  courts  of  law 
will  entertain  the  presumption  of  a  grant,  even  from  a  short- 
er period  of  enjoyment.  The  cases  are  so  numerous,  so  well 
known,  and  so  direct  on  this  head,  that  it  is  unnecessary  to 
'  refer  particularly  to  them.^    A  right  thus  acquired  by  user^ 

1  See  coMea  m  Angell  on  Water  Courses^  44.  Saunders  vs.  Aetomon,  1 
Bam.  Sf  Aid.  258. — BaUton  vs.  Bensied,  1  Camp.  463. — Bealy  vs. 
Shaw^  6  East  R.  208.— 12  Vex.  266.  €hra/y  vs.  Bond,—fl  Brod.  6f  Bing. 
667.-2  Sanmd,  175,  JFUliams't  Kote  (2.)— HawAre  vs.  Bacmh  2  Taunt, 
155. — OayeUy  vs.  Beihune^  14  J^ass.  R.  49.--^HoJfman  vs.  Savage,  16 
Jtfa«#.  R  132.— S<ro«<  vs.  Berry,  7  J^ass.  R.  SBb,— Phillip's  Ewd. 
<*.  7,  §  2,  p:  120,  SfC^Wright  vs.  Hward,  i  Simms  if  StimrVs  Rep. 
190,203. 
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may  in  like  maimer  be  lost  by  diiuser ;  in  other  words  the 
discontinuance  of  the  use  for  a  long  period  affords  a  pre* 
sumption  of  the  extinguishment  of  the  right.^  In  the  pres- 
ent case  there  is  nothing  to  repel  the  presumption  arising 
from  length  of  time.  It  was  an  open,  public,  uninterrupted 
use  of  the  water  after  the  lowering  of  the  dam ;  it  was  an 
important  privilege ;  and  if  a  right  could  not  under  such 
circumstances  be  acquired  by  thirty-eight  years'  enjoyment, 
it  is  difficult  to  conceive  to  what  cases  the  rule  of  presump- 
tion ought  to  be  applied.  My  judgment  is,  that  in  this  case 
it  afforded  a  conclusive  presumption  of  right. 

As  to  the  second  point.  From  the  year  1807  to  1818,  the 
time  of  the  conveyance  to  Congdouj  Rowland  Hazard  wieis  the 
owner  of  both  mills,  and  of  course  of  all  the  rights  and  privi- 
leges appurtenant  thereto.  In  general  it  is  true,  that  unity 
of  possession  of  the  estate  to  which  an  easement  is  attached 
and  of  the  estate,  which  the  easement  incumbers,  ia  effect  is 
an  extinguishment  of  the  easement.'  But  this  doctrine  has 
some  exceptions,  as  for  instance,  in  case  of  a  way  of  necessity, 
it  is  often  said,  that  unity  of  possession  does  not  extinguish  it. 
The  true  principle,  that  governs  in  that  case,  is  this,,  a  way 
of  necessity  being  ex  vi  termini  indispensable  for  the  benefi- 
cial use  of  the  estate,  granted,  is  considered  as  included  in 
the  grant  of  the  estate ;  for  in  such  case  the  law  gives  by  im- 
plication every  thing  which  is  necessary  for  the  enjoyment 
of  the  estate.  It  would  perhaps  be  more  correct  to  say,  that 
in  such  case  the  original  right  of  way  is  suspended  or  extin- 
guished by  the  unity  of  possession,  and  revived  or  regranted,  by 
necessary  implication  upon  the  grant  severing  the  possession.^ 

3  Lawrence  vs.  Ohtty  3  Campb.  Rep.  514.— -See  White  vs.  Crawfin-df 
10  Mass.  R.  18a 

3  1  Saund.  R.  323,  WiUiama's  noU  (6.)  1  RolL  Mr.  635,  e  pL  B. 
Butter's  AC  P.  74.  Popham,  166.  4  Co.  Rep.  36.— CZements  vs.  Lambert^ 
I  Taunt.  R  206. 

4 1  Saund.  R.  323,  WiUiama's  note  {6.) 


NOVEMBER  TERM,  1893.  277 


Hazard  m.  Robinson. 


Be  this  as  it  may,  it  has  been  laid  down  in  BuUer's  Nki 
(p.  74),  ^^  that  a  right  of  water-course  does  not  seem 
to  be  extinguished  by  unity  of  possession  in  any  case."    For 
this  he  cites  the  case  of  Surrey  vs.  Pigott^  in  Latch  153,  and 
Papham  166.    The  case  in  substance  was  this :  A  was  pos- 
sessed of  a  rectory,  of  which  a  curtilege  was  parcel*    From 
time  immemorial  a  watering-place  for  cattle,  &c.  existed  in 
said  curtilege,  and  a  stream  had  flowed  from  MUford  stream 
through  a  piece  of  land  called  the  hop-yard  to  fill  the  pond 
at  the  watering-place.  A  afterwards  purchased  the  hop-yard, 
and  thus  became  possessed  of  the  rectory  and  hop-yard  at  the 
same  time.    He  then  sold  the  hop-yard  to  £,  under  whose 
title  the  defendants  entered  and  obstructed  the  water-course 
by  erecting  a  stone  dam  across  it  within  the  limits  of  the 
hop-yard.    The  court  were  unanimously  of  opinion,  that  the 
right  to  the  water-course  was  not  extinguished  by  the  unity 
of  possession ;   and  that  the  plaintiff  was  entitled  to  recover 
for  the  obstruction.    The  case  is  most  fully  reported  in  Pop^ 
ham.  Whidocke  J.  said,  ^^  that  a  way  or  common  shall  be  extin- 
guished, because  they  are  a  part  of  the  profits  of  the  land; 
and  the  same  law  is  of  fishings  also  ;  but  in  our  case  the  wa- 
ter-course doth  not  begin  by  consent  of  parties,  nor  by  pre-, 
scription,  but  ex  jure  naturtB^  and  therefore  shall  not  be  ex- 
tinguished by  unity  of  possession."     He  took  the  distinction, 
that  where  a  thing  hath  its  being  by  prescription^  unity  will 
extinguish  it ;  but  where  the  thing  hath  its  being  ex  jure  nU" 
iuraj  it  shall  not  be  extinguished.    Jones  J.  was  of  the  same 
opinion  for  the  same  reason.      Doddridge  J.  went  into  a 
larger  examination  of  the  subject,  and  held,  that  the  unity  of 
possession  did  not  extinguish  the  right  to  the  water-course, 
for  two  reasons ;  (1.)  for  the  necessity  of  the  thing ;  (2.)  for 
the  nature  of  the  thing,  being  a  water-course,  which  is  a 
thing  running.    He  put  the  case,  '^  A  man  owns  a  mill,  and 
afterwards  purchases  the  land  upon  which  the  stream  goes, 
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which  runs  to  the  mill,  and  afterwards  aliens  the  mill,  the  wa- 
ter-course remains."  Crew  C  J.  concurred  in  opinion. 
The  same  case  is  reported  in  JVby  84,  Palmer  444,  WQJiam 
Janes  145,  and  3  Btdst.  339,  but  without  any  essential  dif- 
ference. Upon  this  case  it  does  not  appear  to  me,  that  there 
is  any  difficulty  in  admitting  its  entire  correctness.  It  pro- 
ceeds upon  this  plain  principle,  that  a  privilege,  which  was 
annexed  to,  and  in  actual  use  with  the  rectory  during  the 
unity  of  possession,  and  was  not  parcel  of  the  other  land  or 
a  profit  a  prendre  out  of  that  land,  was  to  be  considered  as 
still  existing  as  an  appurtenance  or  privilege  annexed  to  the 
rectory,  notwithstanding  the  unity  of  possession.  The  run- 
ning water  over  the  hop-yard,  was  not  parcel  of  the  hop-yard, 
or  an  easement  growing  out  of  it.  But  if,  during  the  unity 
of  possession,  the  privilege  had  been  disannezed  by  the  own- 
er, as  if  the  owner  had  during  that  period  stopped  the  water- 
course and  thus  destroyed  the  privilege,  the  case  would  have 
been  otherwise.  A  subsequent  grant  of  the  rectory  would 
then  have  conveyed  only  the  privileges  actually  in  existence 
and  use  at  the  time  of  the  conveyance.  This  doctrine  was 
admitted  by  the  court  in  Surrey  vs.  Pigot,  to  be  correct,  and 
was  adjudged  in  a  case  in  11  Hen,  7,  25,  6,  which  was  on 
that  occasion  cited  and  approved.  The  case  in  11  Hen.  7, 
35,  was  as  follows :  A  was  the  owner  of  a  tenement,  to 
which  there  was  an  ancient  gutter  running  through  an  adjoin- 
ing tenement,  and  afterwards  he  bought  the  adjoining  tene- 
ment ;  and  then  sold  the  first  tenement  to  the  plaintiff.  It 
was  held,  that  the  ancient  gutter  was  not  extinguished  by  the 
unity  of  possession ;  but  that  it  would  have  been  otherwise, 
if  A  during  the  unity  of  possession  had  destroyed  the  gutter, 
or  cut  it  off.  The  reason  is,  that  it  was  a  necessary  and 
subsisting  easement.  If,  therefore,  in  the  case  at  bar,  the 
dam  of  the  lower  mill  had  never  been  lowered,  the  right  to 
use  a  dam  of  that  height,  notwithstanding  the  unity  of  pos- 
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session,  would  have  passed  to  the  subsequent  grantee  of  the 
lower  mill,  as  a  subsisting  privilege  or  appurtenance  upon 
the  doctrine  asserted,  and  correctly  asserted,  by  DocMru^e  J. 
But  the  dam  during  the  unity  of  possession  and  long  before 
had  been  lowered  two  feet,  and  so  far  as  it  was  an  adverse 
right,  had  been  extinguished  in  point  of  use  before  the  unity 
of  possession,  and  not  being  revived  during  that  unity,  it 
was  extinguished  for  ever.  It  did  not  pass  by  the  grant  to 
Cangdan^  for  nothing  passes  by  a  grant  of  a  mill  and  the 
privileges  and  appurtenances  thereof,  but  privileges  and  ap- 
purtenances existing  at  the  time  of  the  grant. 

In  ]>fichola$  vs.  Chamberlain  {Cro.  Jac.  121),  it  was  held  by 
all  the  court,  ^  that  if  one  erect  a  house  and  build  a  conduit 
thereto  in  another  part  of  his  land  and  convey  water  by  pipes 
to  the  house,  and  afterwards  sell  the  house  with  the  appurte- 
nances, excepting  the  land,  or  sell  the  land  to  another,  re- 
serving to  himself  the  house,  the  conduit  and  pipes  pass  with 
the  house,  because  it  is  necessary  and  ^im  appendant  there- 
to."   Here,  the  unity  of  possession  was  not  admitted  to  de- 
stroy the  right  to  the  easement,  because  it  was  annexed  to  '  \ 
the  messuage,  and  in  use  at  the  time  of  the  grant.   But  if  the 
conduit  and  pipes  had  been  actually  severect  before  the 
grant,  there  could  have  been  no  pretence  to  say  that  the  j 
conduit  and  pipes  passed  as  appurtenances.    The  case  of  i 
Morris  vs.  Edgington,  (3  Taunt.  R.  24),  although  different- 
in  its  circumstances,  appears  to  me  in  its  reasoning  to  war-' 
rant  this  conclusion.    Whatever  is  actually  enjoyed  with 
the  thing  grafted,  as  a  beneficial  privilege  at  the  time  of  the 
grant,  passes  as  parcel  of  it ;  but  not  otherwise. 

My  opinion  on  the  second  point  accordingly  is,  that  by  \\  *r^ 
the  unity  of  possession,  any  adverse  right  of  obstruction  of '^i  "^  ^ 
the  water  to  the  prejudice  of  the  upper  mill,  in  posses  and  not  ^  .  fi .  \ 
in  esse  J  was  extinguished  ;  and  the  grant  to  Congdon  convey-  '^  *  • 
ed  the  lower  mill  with  only  such  privileges  and  appurtenanc- 
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es  as  to  the  dam  and  water,  as  were  at  that  time  used  and 
appropriated  to  it. 

Jttdgment  accordingly* 


Hercules  Whitney  vs.  James  N.  Olnst  and  othebs. 

A  deyiae  of  a  mill  with  appurtenances  conveys,  not  the  buildings  merely,  but  the  land 
under  and  adjcMning  which  is  necessary  to  the  use,  and  is  actually  used  with  it 

E JECTifENT  for  a  moiety  of  a  parcel  of  land  with  a  paper- 
mill,  called  the  Broum  George^  and  other  buildings,  and  all 
the  right  of  water  and  privileges  thereto  belonging*  Plea, 
the  general  issue. 

At  the  trial  the  facts  appeared  as  follows :  Col.  Christephtr 
Olney,  by  his  will  29th  May  1812,  made  the  following  devis- 
es :  First,  he  gave  to  his  son  Christopher  C  OlneHy  for  his 
natural  life,  a  certain  lot  of  land  with  the  dwellinghouse  &c. 
in  Providence ;  also  all  the  land  which  the  testator  had  in 
said  Providence  within  certain  boundaries,  which  he  stated. 
Next  he  gave  to  his  son  J^Taihanid  G.  Olney,  during  his  life,  all 
his  mansion  house  where  he  then  lived,  &c.  and  all  the  lands 
lying  easterly  and  westerly  of  the  said  lands  devised  to  CArts- 
topher  C.  Olney  (stating  the  boundaries),  ^^excq^iing  ike 
Broum  George  paper-miU  and  appurtenances.*^  Then  followed 
this  clause  :  ''  Further  it  is  my  will,  that  my  said  sons,  Christo- 
jpAerand  Ndthaniet,  shall  have  and  possess  my  two  paper-mlls^ 
namely,  the  Rising  Sun  and  the  Broum  George^  so  called ;  and 
I  devise  the  same  to  them  as  tenants  in  conunon  in  equal 
shares  during  the  times  of  their  natural  life,  together  with  all 
the  machinery  and  appurtenances  to  said  mills  at  the  time  of 
my  decease,''  &c. 

The  testator  further  devised,  that  if  his  son  Christopher  C. 
had  issue  at  his  death,  then  that  such  issue  should  take  in  fee 


NOVEMBER  TERM,  1823.  281 

AVbitney  vt.  OIdcv  ei  al. 


simple  alt  the  estate  he  had  devised  to  his  son  Christopher  for 
life;  and  so  in  like  manner  to  the  issue  of  his  son  JSTathanid 
the  estate  he  had  devised  to  him  for  life. 

The  plaintiff  claimed  under  the  devise  to  Christopher  C. 
and  his  issue.  The  principal  point  was,  what  passed  to 
Christopher  by  the  devise  of  a  moiety  of  the  mill,  called  ttie 
Brown  George  ;  the  defendant  contending,  that  a  moiety  of 
the  building  only  passed,  and  no  part  of  the  land  under  the 
same  or  belonging  to,  and  used  with  the  same. 

The  cause  was  argued  by  Tibbets  and  Crapo  for  the  plain- 
tiff and  Searle  and  Tristam  Burgess  for  the  defendants. 

The  jury  under  the  direction  of  the  Court,  found  a  verdict 
for  the  plaintiff  for  a  moiety  of  the  Brovm  George  and  the 
land  under  and  appurtenant  to  the  same.  A  motion  was 
made,  and  argued,  for  a  new  trial,  but  finally  overruled,  the 
Court  expressing  an  opinion  confirming  that  delivered  at  the 
trial. 

Stort  J.  My  opinion  is,  that  by  the  devise  of  the  mill  and 
its  appurtenances  all  the  land  under  the  mill,  and  necessary 
for  the  use  of  it,  and  commonly  used  with  it,  passed  to  the 
devisees.  The  exception  of  the  Brovm  George  paper-mill 
and  appurtenances,  in  the  devise  to  Nathaniel  G.  Olney^  is 
not  an  exception  of  the  mere  building,  but  of  the  land 
under  and  appertaining  to,  and  used  with,  the  mill.  What- 
ever was  saved  by  the  exception,  passed  by  the  subsequent 
devise  of  the  mill.  I  do  not  proceed  upon  the  ground,  that 
the  land  was  a  mere  appurtenance  to  the  mill ;  but  that  it 
was  parcel  thereof.  It  is  true,  that  land  cannot  strictly  be 
appurtenant  to  land  so  as  to  pass  under  the  term  '^  appurte- 
nances :^  but  where  the  intention  is  clearly  expressed,  th&t 
land  should  pass  under  that  name,  the  law  will  give  effect  to 
the  grant,  notwithstanding  the  misnomer.      Thus,  where  it 

1  Com.  Dig.  Oranly  E.  9. — Plotoden,  170. — Doane  vs.  Broadstreet  As- 
aocicUion,  6  J^ats.  JR.  332.— jBucA:  vs.  JVtirton,  1  Bos.  6^  PulL  53. 
VOL,  IV.  36 
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was  averred  in  pleading,  that  certain  land  was  appertaining 
to  a  messuage  ;  the  court  held,  that  in  point  of  law  it  could 
not  be  appurtenant  to  the  messuage ;  but  that  it  was  never- 
theless well  in  a  grant,  because  it  shall  be  intended  to  mean 
such  land  as  is  usually  occupied  with  the  messuage  or  lying 
with  the  messuage ;  and  therefore  a  demise  of  a  messuage 
'^  with  the  lands  to  the  same  appertaining,"  is  good  to  pass 
such  lands  as  were  usually  occupied,  used,  or  lying  with  the 
messuage.^  If  this  be  so  in  a  grant,  the  law  will  construe 
the  words  still  more  frvourably  in  a  devise.  Therefore  in 
Boocher  vs.  San^ord  {Cro.  Eliz.  113),  it  was  held,  that  landi 
usually  occupied  with  a  house,  though  at  a  distance  from  it, 
might  well  pass  by  a  devise  of  it,  as  a  tenement  with  its 
appurtenances,  in  which  H.  dweUeth  in  £.^  In  these  cases 
*  the  lands  pass,  not  as  appurtenances,  but  as  parcel  of  the 
granted  or  devised  premises,  upon  the  intention  of  the  parties 
collected  from  the  instrument,  and  explained  by  reference 
to  the  facts. 

But  in  the  present  case  I  lay  no  stress  whatsoever  upon 
the  words  in  the  devise,  "  with  the  appurtenances.''  The 
land  under  the  mill  and  adjacent  thereto,  so  far  as  necessa- 
ry to  its  use,  and  commonly  used  with  it,  passed  by  force  of 
the  word  ^*  mill."  It  is  not  necessary,  in  order  to  pass  lands^ 
that  they  should  be  specially  designated  by  that  name.  A 
grant  of  ^  messuage  conveys  all  the  land  within  the  curtilage 
thereof;  so  the  grant  of  a  hotiseJ^  The  only  ground,  upon 
which  a  doubt  could  be  entertained,  is  a  dictum  in  Lord 
Chief  Baron  Comyn's  Digest,  {Chanty  E.  9.)  where  he  says, 
'^  by  the  grant  of  a  mill  cum  pertinentiis  the  close  where  the 

9  Plovoden^  170. — Su  aUo  Bryan  vs.  Weiherheady  Cr<h  Ck^r,  17. — 
Heam  vs.  AUen^  Cro.  Car,  57. — Genninga  vs.  Lakt,  Cro,  Car.  168,  169. 
•^Com.  Big,  GranU,  E,  9. 

3  See  also  Cro.  Eliz,  704.— Com.  Dig.  GrarU,  E.  9,  10.— 1  Bos.  ^ 
PuU.  53.— I  P.  wax.  603.— 3  Wil».  R.  141.— 2  Wm.  Black,  1148.— 
Bob  ts.  Collins,  2  Term  R.  498. 

4  Shtpp.  ToiioAttone,  94.— Cbm.  Big.  Grants  E.  6. 
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mUl  is,  or  the  kiin  there,  does  not  pass  without  more  ;'*  and 
for  this  he  cites  1  Sid.  311.  1  Lev.  131,  which  are  different 
reports  of  the  same  case.  The  ease  itself  does  not  support 
any  such  doctrine.  The  question  there  was,  not  whether  the 
land,  on  which  the  mill  stood,  passed  under  a  grant  of  the 
mills  with  the  appurienaneis^  but  whether  a  kiln  on  another 
part  of  the  close  passed  under  the  word  ^<  appurtenances." 
And  the  court  held,  that  it  did  not,  ^^  for  by  the  grant  of  a 
messuage  or  lands  cum  pertineniiis  any  other  land  or  thing 
cannot  pass,  though  by  the  words  cum  terris  periineniibus,  it 
would.  And  Windham  J.  said,  if  all  the  matter  had  been 
found,  and  that  the  kiln  was  necessary  for  the  use  of  the 
mill,  and  without  which  it  could  not  be  useful,  the  kiln  had 
passed  as  part  of  the  mill,  though  not  as  appurtenances. 
In  the  English  translation  of  Levinafs  Reports,  by  Ser- 
geant SaJkeldj  there  is  an  error,  which  probably  led  to  the 
mistake.  It  is  there  said,  *'  And  whether  the  kiln  and  the 
parts  of  the  close,  on  which  they  [i.  e.  the  milU]  stood,  should 
pass  to  the  plaintiif,  was  the  question."  The  original  is, 
"  et  n  2e  kiU  et  U  parts  del  dose^  sur  que  il  estoit  [i.  e.  the  kiln 
stood^  passe  al  Plaintiff fut  h  question,  Et  tenu  cleeremeni  que 
Us  [il]  nt  passe,^  The  case  is  much  more  fully  and  accurate- 
ly reported  in  1  Keble  R.  736,  where  the  facts  are  stated  as 
found  on  a  special  verdict.  O.  was  seized  of  a  manor  lEuid 
messuage,  and  a  close,  and  having  two  mills  on  the  west 
side,  and  of  a  kiln,  which  he  newly  erected  an  the  other  side  ;  then 
by  metes  and  bounds  he  divided  the  close,  and  enfeoffed  the 
pUintiff  of  the  west  part  of  the  close,  and  the  mills  with  the 
appurtenances;  afterwards  he  assigned  the  other  part  of  the 
dose  with  the  manor  to  the  defendant ;  and  "  whether  to 
these  ancient  mills,  the  kiln  will,  being  severed,  pass  as  ap- 
purtenant^ having  been  enjoyed  and  used"  with  them,  was  the 
question.  The  Court  held,  that  it  did  not.  Keeling  C.  J.  said, 
'*  It  passeth  not,  being  neither  found  necessary,  or  belong- 
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ing  to  the  mill.''  Windham  J.  said,  that  the  special  verdict 
was  short,  and  that  it  did  not  appear,  that  it  was  a  kilo  pur- 
posely erected  for  the  use  of  the  mill,  ^*  in  which  case  it 
would  have  been  parcel."  And  in  substance  this  is  the  same 
as  may  be  gathered  from  the  brief  note  in  1  Siderfin.  So 
that  the  case,  when  examined,  proceeds  upon  a  principle 
recognising  that,  which  has  been  adopted  by  this  Court. 

The  good  sense  of  the  doctrine  on  this  subject  is,  that  un- 
der the  gran^  of  a  thing,  whatever  is  parcel  of  it,  or  of  the 
essence  of  it,  or  necessary  to  its  beneficial  use  and  enjoyment, 
or  in  common  intendment  is  included  in  it,  passes  to  the 
grantee.  In  common  sense  and  in  legal  interpretation,  a 
mill  does  not  mean  merely  the  building,  in  which  the  business 
is  carried  on,  but  includes  the  site,  dam,  and  other  things  an- 
nexed to  the  freehold,  necessary  for  its  beneficial  enjoyment 

Judgment  for  the  plaintiff.^ 


Edward  Dexter  vs.  Thomas  Arnold  and  another. 

An  administrator  is  not  liable  to  pay  interest  upon  assets  in  his  hands,  nnless  under 
speciaf  circumstances. 

Neither  is  a  partner  on  partnership  accoonts,  before  settlement  and  balance  stmck. 

An  administrator,  who  is  also  mortgagee  of  the  real  estate  of  his  intestate,  in  his 
own  right,  is  not  liable  to  account  as  administrator  for  the  money,  which  he  re- 
ceives upon  the  sale  of  such  esute,  as  mortgagee,  although  he  sells  with  general 
warranty. 

Such  sale  does  not  bar  the  equity  of  redemption  of  the  heirs. 

Where  an  estate  is  insolveut,  and  distribution  of  the  assets  is  decreed  under  the 
laws  of  Rhode  Iskmd,  and  afterwards  tieio  Msets  come  into  the  hands  of  the  ad- 
ministrator, more  than  sufficient  to  pay  all  the  debts,  a  suit  will  lie  against  the 
administrator  for  payment,  in  behalf  of  the  creditors,  notwithstanding  the  statute 
of  limitations  precludes  an  origin%l  suit  against  the  administrator;  for  the  new 
assets  are  a  trust  fund  for  the  creditors,  and  the  heirs  can  claim  distribution  only 
after  all  the  debts  are  paid. 

Bill  in  equity.     The  substance  of  the  bill  was  as  fol- 
lows :  Jonathan  Arnold  died  in  1806,  intestate,  leaving  his 

6  Su  Leonard  vs.  fFkite^  6  J^ass.  R.  6. — LuttreVs  ea#e,  4  Co.  86. 
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brother,  the  defendant,  Thomas  Arnold^  and  his  sister,  Marcy 
DexteTj  and  sundry  other  persons,  his  heirs  at  law.  After- 
wards, the  defendant)  Thomas  Arnold,  in  March  1807,  took 
administration  on  the  estate  of  Jonathan  Arnold.  Marcy 
Dexter  died  in  1817,  having  by  her  will  constituted  the 
plaintiff  and  one  Stephen  Dexter  trustees  of  the  residue  of 
her/ estate  in  trust  for  the  use  and  (naintenance  of  her 
daughter,  Susannah  Dexter,  during  her  life,  and  as  to  what 
remained  at  her  death,  one  half  to  the  children  of  the  plain- 
tiff, and  the  other  half  to  the  children  of  the  said  Stephen 
Dexter,  who  should  be  then  living.  The  said  Susannah  died 
in  1820.  The  will  was  duly  proved  by  the  trustees,  who 
were  also  executors.  The  bill  charges,  that  the  defendant, 
Thomas  Arnold,  as  administrator  of  Jonathan's  estate,  receiv- 
ed large  sums  of  money ;  that  he  was  in  partnership  with 
Jonathan,  and  owed  his  estate  large  sums  on  partnership 
account;  and  particularly  charges  the  receipt  of  more  than 
20,000  dollars  on  Mississippi  stock  held  by  Jonathan,  which 
was  paid'by  the  United  States  to  the  administrator.  It  fur- 
ther charges  collusion  between  jthe  co-trustee,  Stephen  Dex- 
ter, and  the  defendant,  Thomas  Arnold,  prays  an  account 
and  decree  of  distribution  of  the  portion  of  the  intestate's 
estate,  which  belonged  to  Mary  Arnold,  as  one  of  the  heirs, 
&c.  <&c. 

Upon  the  coming  in  of  the  answers,  it  was  agreed  by  the 
counsel  on  both  sides,  that  there  must  be  a  reference  to  a 
master,  to  take  the  accounts  of  the  defendant,  Thomas  Ar- 
nold, as  copartner  and  administrator.  The  other  defendant 
denied  all  confederacy  and  collusion ;  but  as  to  all  other 
facts  stated  in  the  bill,  affirmed  it  generally. 

The  cause  was  set  down  for  a  hearing  upon  the  bill  and 
answers,  at  November  term,  1822,  and  by  consent  of  the 
parties  an  interlocutory  decree  was  then  made,  "  that  an 
account  be  taken  by  a  master  of  all  the  property,  estate. 
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and  effects  of  Jonathan  Amoldj  which  has  been  sold,  dis- 
posed of,  or  possessed,  or  received  by  the  said  TViomas^  or 
by  any  other  person  or  persons,  by  the  order  of  the  said 
Thomas,  or  for  his  use;  and  of  the  debts  of  the  said  intestate^ 
and  funeral  expenses,  which  the  said  Thomas  hath  paid,  or 
which  remain  unpaid,  calculating  interest  on  such  of  said 
debts  as  carry  interest  from  the  time  they  ought  to  have 
been  paid,  and  the  sum  of  money  he  paid  for  such  debts  : 
that  the  stated  accounts  mentioned  in  the  said  Thomases 
answer,  between  him  and  the  said  intestate,  ought  to  be 
opened,  so  far  as  that  the  plaintiff  shall  be  at  liberty  to  sur- 
charge and  falsify  the  same,  but  in  all  other  respects  to  be 
held  valid  :  that  it  be  referred  to  a  master,  to  take  a  gen- 
eral account  of  all  other  dealings  and  transactions,  not  in- 
cluded in  the  said  accounts  between  the  said  Thomas  and  the 
said  intestate  in  the  taking  of  which  the  master  is  to  make 
all  just  allowances.  And  for  the  better  taking  the  same 
account,  the  said  Thomas  is  to  be  examined  upon  interrog- 
atories, and  to  produce  all  books,  and  papers,  and  letters,  in 
his  custody  or  power,  relating  thereto,  upon  oath  before  the 
said  master,  as  the  said  master  shall  direct.  And  in  stating 
said  account,  the  said  master  is  directed,  if  found  proper  and 
necessary  by  him,  to  state  an  interest  account  between  the 
said  Thomas  and  the  said  intestate."  The  parties  to  be  at 
liberty  to  apply  to  the  court,  as  occasion  shall  require. 

The  master  made  his  report;  upon  the  coming  in  of 
which,  exceptions  were  filed  on  the  part  of  the  plaintiff, 
and  afterwards  argued  by  Snow  and  Searle  for  the  plaintiff, 
and  Bridgham  and  Whipple  for  the  defendant,  Arnold.  They 
are  fully  considered  in  the  opinion  afterwards  delivered  by 
the  Court. 

Stort  J.  It  is  unnecessary  to  enter  farther  into  the 
merits  of  this  cause,  than  the  exceptions  taken  to  the  mas- 
ter's report  require. 
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The  first  exception  is  founded  on  the  following  facts : 
The  intestate^  Jonathan  Arnold,  in  1793,  mortgaged  to  the 
defendent,  Thomas  Arnold,  his  interest  (one  third  part)  in 
a  farm,  called  the  Paget  farm,  for  £650.  Of  this  sum  £100 
was  paid  in  his  lifetime ;  and  after  his  decease  in  June  1807, 
the  mortgagee  (then  being  administrator  of  the  estate)  sold 
the  estate  and  gave  an  absolute  deed  with  warranty,  for 
the  sum  of  j(6403,  which  exceeded  the  sum  then  due  on  the 
mortgage,  computing  simple  interest  thereon,  by  about  $3449, 
which  balance  the  plaintiff  contends  ought  to  be  carried 
to  the  credit  of  the  intestate's  estate. 

The  reason  assigned  for  this  proceeding  by  the  mort* 
gagee  is,  that  he  could  not  otherwise  dispose  of  the  estate, 
and  the  sum  received  by  him  was  in  his  character  as  mort- 
gagee, and  not  as  administrator,  and  was  the  amount  of  the 
principal  due^him,  and  compound  interest,  that  having  been 
agreed  by  thd  intestate  to  be  allowed  him  in  consideration 
of  his  forbearance  to  enforce  the  mortgage  after  the  money 
had  become  due.  And  he  contends,  that  the  equity  of  re- 
demption of  the  heirs  has  not  been  and  could  not  be  ex- 
tinguished by  such  sale.  The  master,  under  these  circum- 
stances, disallowed  the  claim  of  the  plaintiff  for  the  balance. 
The  question  is,  whether  he  was  right  in  this  disallowance. 
My  opinion  is,  that  he  was  right.  The  mortgagee  was  not 
precluded  by  his  character,  as  administrator,  from  disposing ' 
of  his  mortgage  in  any  manner  he  might  deem  best.  If, 
under  the  belief,  that  the  estate  would  not  be  redeemed,  or 
that  the  heirs  would  never  disturb  the  sale,  he  chose  to  con- 
vey the  title  with  a  general  warranty,  it  was  at  his  own 
peril.  He  did  not  thereby  prejudice  any  right  of  the  heirs 
to  redeem,  if  they  thought  it  for  their  interest.  But  the  truth 
is,  that  the  estate  was  then  insolvent,  and  nothing  but  the 
Tery  late  remuneration  under  the  act  of  Congress  to  the 
holders  of  Mississippi  stock  would  have  given  it  solvency. 
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If  the  creditors  had  chosen  to  redeem,  they  were  not  precluded 
by  the  sale  from  applying  any  proper  funds  for  this  purpose. 
But  the  administrator  was  not  bound  to  advance  his  own 
funds ;  and  no  application  appears  to  have  been  made  by 
them  to  him  requiring  him  to  redeem.  The  money  received 
was  as  mortagee  and  not  as  administrator ;  and  it  cannot 
escape  notice,  that  a  part  of  the  consideration  was  his  gen- 
eral warranty.  He  holds  the  money  then  for  his  own  use, 
and  not  in  trust  for  the  heirs  or  creditors.  He  has  interfered 
with  none  of  their  rights,  and  he  is  not  bound  to  yield  any 
of  his  own.  The  mortgage  has  never  been  foreclosed ;  nor 
was  it  extinguished  by  the  sale.  If  the  heirs  have  any 
remedy  against  the  defendant,  it  is  in  his  character  as  mort- 
gagee, and  not  as  administrator.  They  cannot  require  him 
to  account  for  money,  as  administrator,  which  he  received 
in  his  own  right.  It  never  constituted  any  part  of  the  in- 
testate's estate. 

The  second  exception  is  the  disallowance  by  the  master 
of  a  sum,  which  was  drawn  out  of  the  Providence  Bank  by 
the  defendant,  as  agerU  of  the  intestate,  for  which  he  gave 
the  intestate's  note,  and  which  it  is  contended  ought  to  be 
charged  personally  against  the  defendant.  There  is  no 
evidence  to  prove,  that  the  money  so  drawn  was  not  applied 
to  the  use  of  the  intestate.  The  defendant  was  then  acting 
as  his  agent,  and  the  natural  presumption,  taking  all  the  facts 
together,  is,  that  the  note  was  given  for  the  amount  re- 
ceived for  the  intestate,  by  his  agent,  because  the  money 
was  applied  to  the  use  of  the  intestate. 

The  third  exception  is,  that  the  master  has  refused  to  al- 
low interest  upon  the  amount  of  the  errors  and  omissions  in 
the  partnership  accounts,  settled  between  the  defendant, 
Arnold,  and  the  intestate,  which  have  been  admitted  or 
proved,  under  the  liberty  to  surcharge  and  falsify.  The  mas- 
ter disallowed  the  interest,  because  he  was  of  opinion,  that 
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from  the  course  of  business  between  the  parties  and  their 
proceedings  in  settling  their  accounts,  no  general  interest 
account  was  ever  contemplated  between  them.  There  is 
no  pretence,  that  the  accounts  between  the  parties  were 
fraudulently  or  designedly  wrong ;  or  that  any  undue  advan- 
tage was  taken  on  either  side.  On  the  contrary,  there  was 
entire  good  faith  and  confidence  between  them ;  and  the 
errors  and  omissions  were  unintentional  and  by  mistake. 

In  such  a  case,  where  there  has  been  no  habit  of  charging 
interest  between  the  parties,  and  there  have  been  mistakes, 
as  much  attributable  to  negligence  on  one  side  as  the 
other,  I  can  perceive  no  ground  for  an  allowance  of  interest 
before  the  ascertainment  of  the  errors.  This  rule  would 
apply  as  between  third  persons ;  but  it  applies  with  greater 
force  to  the  case  of  partners.  Interest  is  not  allowed  upon 
partnership  accounts  generally,  until  after  a  balance  is  struck 
on  a  settlement  between  the  partners ;  unless  the  parties 
have  otherwise  agreed,  or  acted  in  their  partnership  con- 
cerns. 

The  fourth  exception  is  to  the  allowance  of  $1364,09  by 
the  master,  in  favour  of  the  defendant,  as  compensation  for 
his  services'  and  expenses,  as  administrator  of  the  intestate's 
estate.  The  allowance  by  the  master  is  quite  liberal ;  and 
I  do  not  mean  to  suggest,  that  it  is  unduly  so.  But  the 
direct  efiect  of  the  full  allowance  is,  that  the  plaintiff  will 
be  entitled  to  recover  a  little  less  than  $500,  so  that  he  will 
be  deprived  of  his  whole  costs.  There  are  several  ways 
jH-esented  by  the  report,  by  which  the  plaintiff  might  fairly 
be  entitled  to  recover  to,  the  extent  of  $500.  But  it  appears 
to  me,  looking  to  all  the  circumstances  of  the  case,  that  it 
would  be  inequitable  to  make  so  liberal  an  allowance,  in 
a  case  of  mere  discretion,  as  necessarily  to  throw  the  whole 
costs  on  the  plaintiff.  I  am  not  satisfied,  that  my  duty  re- 
quires it ;  and  though  the  account  might  be  reformed  in 
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some  few  other  particulars  so  as  to  meet  the  justice  of  the 
case,  I  prefer  to  reduce  the  compensation  in  some  degree, 
and  thus  accomplish  the  same  object  in  an  unexceptionable 
manner.    I  shall  deduct  from  this  item  f  364,09. 

The  fifth  exception  is,  that  the  master  has  not  charged  the 
administrator  with  interest  upon  all  the  sums  of  money  re- 
maining in  his  hands  during  th6  time  he  has  retained  the 
same.  There  are  no  particular  circumstances  presented  by 
this  case,  which  distinguish  it  from  ordinary  administrations. 
Courts  of  equity  do  not,  as  of  course,  charge  executors  and 
administrators  with  interest  upon  assets  in  their  hands. 
There  must  be  some  special  circumstances  to  warrant  it, 
such  as  the  executor's  having  used  the  money  for  his  own 
purposes,  or  having  put  it  out  at  interest  and  received  inter- 
est, or  having  been  guilty  of  fraudulent  misconduct,  or 
having,  for  a  long  time,  unconscientiously  retained  the 
money  from  the  heirs  or  other  persons  entitled  to  it.*  I  do 
not  enumerate  these,  as  all  the  cases,  but  only  as  examples. 
Lord  Hardtvicke^  in  Adams  vs.  Gale  (2  Atk.  106),  seems  to 
have  thought,  that  an  executor  may  make  use  of  money, 
which  is  perpetually  coming  in  by  assets  of  the  testator,  and 
turn  it  to  his  own  advantage  ;  and  in  Child  \b.  Gibson  (2  Atk. 
fe03),  he  said,  "  There  never  was  a  case  in  the  Court,  where 
interest  was  charged  upon  an  executor,  who  makes  use  of 
assets  come  to  his  hands  in  the  way  of  his  trade."  But  this 
doctrine,  if  not  overruled,  has  been  greatly  qualified  and 
limited  in  later  times.  In  WUkins  vs.  Hunt  {2  Atk.  151,) 
Lord  Hardwicke  said,  (which,  I  believe,  has  never  been 
contradicted,)  that  it  is  not  a  rule  in  all  cases,  that  an  ad- 


6  Su  JWtoiofiTB.  Bennett  1  Bro.  CX  R  359^— PerXeint  vs.  Baynion,! 
Bro.  Ch.  JR.  375 — FoHer  vs.  FoiUr^  2  Bro.  Ch,  QU^—Ratcl^e  vs. 
Chromes^  1  Vem,  JR.  196. — Lowton  vs.  Ccfeland^  2  Bro,  Ch,  156.— Lon^ 
more  vs.  Btwm,  7  Fee.  1S4.— Pte«y  vs.  Siace,  4  Fee.  690.— ToO^^  £»- 
emdors,  B.  3,cA.  10,(4,  p.  ASO.^Wyman  vs.  HtMardy  13  Mass.  H. 
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ministrator  should  be  cbarged  with  interest  on  account  of 
personal  estate.  In  Litilehales  vs.  Gatcayne  (3  Bro.  Ch*  IL 
73)  Iiord  Tkurlow  laid  down  the  doctrine,  that  an  executor^s 
paying  or  not  paying  interest  depended  on  its  being  neces- 
sary for  him  to  keep  the  money  to  answer  the  exigencies  of 
the  testator's  affairs  or  not ;  bet  where  the  money  was  held 
longer  than  was  necessary,  he  must  answer  interest ;  and 
he  subsequently  affirmed  the  same  doctrine  in  Franklin  vs. 
Frith,  (3  JSro.  Ch.  R.  433.)  Without  undertaking  to  decide 
dpon  the  extent  of  the  application  of  this  doctrine,  and  what 
are  the  reasonable  qualifiations,  which  ought  to  belong  to  it, 
I  may  be  permitted. to  say,  that  there  are  no  special  facts 
warranting  the  Court  to  decree  interest  in  the  present  pasq. 

The  estate  was  originally  insolvent,  and  it  does  not  appear, 
that  the  administrator  has  ever  improperly  withheld  the 
assets.  If  any  persons  were  injured  by  such  delay,  they 
were  the  creditors,  and  not  the  heirs.  Since  the  receipt  of 
the  funds  from  the  Mississippi  stock,  no  delay  has  inter^ 
vened,  which  may  not  be  reasonably  accounted  for. 

The  last  exception  is,  that  a  sum  equal  to  the  outstand- 
ing balances  due  to  the  creditors  of  the  intestate  has  been 
allowed  to  be  retained  by  the  administrator  for  the  purpose  of 
discharging  these  debts.  The  ^ound  of  this  objection  is,  that 
the  creditors  are  no  longer  entitled  to  clfiim  their  balances, 
the  statute  of  limitations  having  barred  their  rights.  By 
the  laws  of  Rhode  Island,  actions  against  executors  and 
administrators,  must  be  brought  within  three  years  from  the 
time  of  the  probate  and  administration.  Where  the  estate 
is  declared  insolvent,  (as  was  the  present  case,)  the  claims 
of  creditors  are  to  be  proved  before  commissioners,  ex- 
cept under  special  circumstances,  and  the  assets  are  to  be 
divided  among  those,  whose  debts  are  legally  established.^ 

7  Elmd^  hUmd  Zknot,  Dig.  1798,  p.  300,  §  17. 
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There  is  a  farther  provision,^  that  if  the  debtfi  are  not  so  es- 
tablished, the  creditor  is  for  ever  barred  of  his  action  against 
the  executor  or  administrator,  unless  these  are  assets  beyond 
the  amount  of  the  claims  allowed  by  the  commissioners,  or 
otherwise  legalized.^  All  the  debts  now  in  controversy  are 
upon  claims,  which  have  been  allowed,  and  are  the  balances 
beyond  the  dividends  received.  They  do  not  fall  therefore 
within  the  terms  of  the  latter  provision  of  the  act ;  but  they 
are  clearly  within  a  like,  if  not  stronger,  equity. 

Undoubtedly  no  suit  would  have  lain  against  the  adminis- 
trator before  the  new  assets  were  received,  for  he  had  made  a 
complete  distribution  of  the  funds  decreed  according  to  the 
local  laws.     He  might  therefore  have  pleaded /^fene  adndnii- 
travit,  or  the  statute  of  limitations.    But  surely  it  can  never 
have  been  the  intention  of  the  legislature,  that  if  assets 
sufficient  to  discharge  all  the  debts  after  such  distribution 
come  to  the  hands  of  the  administrator,  the  creditors  are  not 
to  be  paid.     They  are  guilty  of  no  laches,  and  have  no 
demand  against  the  administrator,  until  after  the  new  assets 
^e  received,  whatever  may  be  the  lapse  of  time.  In  the  view 
of  a  court  of  equity,  such  new  assets  are  a  trust  fund  for  the 
benefit  of  the  creditors ;  and  when  they  are  satisfied,  for  the 
benefit  of  the  heirs  of  the  intestate.     It  is  not  a  case,  to 
which  the  general  statute  of  limitations  is  designed  to  apply. 
That  statute  does  not,  unless  under  special  circumstances, 
attach  upon  trusts.     The  limitation  of  three  years  in  the 
Rhode  bhmd  act,  principally,  though  perhaps  not  exclusively, 
contemplated  cases  of  solvent  estates.     A  mode  of  pro- 
ceeding essentially  different  is  prescribed  in  cases  of  insol- 
vency.    Where  the  claims  of  creditors  are  proved  under 
proceedings  upon  insolvent  estates,  they  attach  upon  all  the 
real  and  personal  assets  of  the  intestate,  and  according  to 

8  Rhode  likmd  Lam^  Digut,  1798,  p.  314, 315. 
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the  very  terms  of  the  act,  *^  the  same  shall  be  distributed  to 
and  among  all .  the  creditors  in  proportion  to  the  sums  to 
them  respectively  owing,  mo  far  as  the  said  estate  shall  extend.^ 
Whatever  assets  then  come  into  the  hands  of  the  administra- 
tor are  distributable  among  the  creditors,  whose  claims  are 
proved,  until  all  are  paid;  and  the  administrator  holds 
them  in  trust  for  such  purpose.  This  exposition  of  the 
statute  appears  to  me  consistent  with  its  true  import,  and 
with  common  sense  and  common  justice.  I  have  no  doubt 
therefore,  that  the  master  was  right  in  allowing  the  admin- 
istrator to  retun  the  balance  still  due  to  the  creditors  in 
his  hands,  and  that  the  creditors  have  a  right  to  resort  to 
him  for  the  discharge  of  them. 

The  exceptions  are  therefore  overruled,  excepting  the 
fourth ;  and  as  to  this,  the  decree  is  to  be  reformed  in  the 
manner  already  suggested.  The  costs  are  to  be  borne  in 
equal  moities  by  the  parties. 

Report  confirmed  and  decree  accordingly. 

Jfote. — ^The  decree  ordered  the  administrator  to  pay  to 
the  plaintiff,  as  trustee,  for  the  uses  stated  in  the  bill,  one 
moiety  of  the  sum  due  to  him  and  Stephen  Dexter ^  as  trustees 
&rC.,  with  interest  from  the  time  of  the  coming  in  of  the 
master's  report  to  the  confirmation  thereof.  The  report 
having  found  a  balance  due  to  the  administrator  from  Ste- 
phen Dexter^  it  was  further  ordered,  that  the  moiety,  so  far 
as  it  had  not  been  passed  to  his  {Stephen^)  credit  in  account, 
should  be  paid  to  him,  or  recouped  from  the  balance  by  an 
acknowledgment  of  record  by  the  administrator.  It  was 
farther  ordered,  that  the  sum  retained  for  the  creditors  be 
paid  to  them  by  the  administrator ;  and  if  not  distributed 
within  a  year,  the  plaintiff  to  be  at  liberty  to  apply  for  a  far- 
ther distribution.  The  costs  to  be  borne  in  moities  by  the 
plaintiff  and  defendants. 
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A  Court  of  Equity  wiU  not  enfoiee  an  agreement  for  a  lien  or  Mcnrity  for  a  debt, 
where  the  lien  or  security  has  foiled  by  a  mistake  of  law,  agauut  the  general  cred* 
Hors  of  an  hisolTent  estate. 

Nor  will  it  direa  a  new  secarity  to  be  given,  where  an  old  one,  choeen  by  the  par- 
ties, has  from  a  mistake  of  law  become  a  nullity. 

i^ry,  how  far  a  Court  of  Equity  will  decree  upon  the  proof  by  a  single  witness^ 
where  the  anewer  puts  the  matter  in  issue,  altboqgh  only  by  a  deelanlaoB  of  |gno* 
ranca  &q>  by  administrators. 

ilLiTER  the  decision  of  this  cause,  reported  in  2  Mason  R. 
342,  an  appeal  was  taken  by  the  plaintiff  to  the  Supreme 
Court,  and  upon  argument  the  decree  was  reversed,  and  the 
cause  sent  back  with  liberty  for  the  defendants  to  withdraw 
their  demurrer  and  to  answer  the  bill.  (6  Wheaionj  174,) 
The  demurrer  was  accordingly  withdrawn  and  an  answer 
filed,  upon  which  the  parties  were  at  issue,  and  the  cause 
was  set  down  for  a  hearing  upon  the  whole  evidence,  and 
was  argued  shortly  by  the  same  counsel  as  were  engaged  at 
the  fonner  arguments. 

The  answer  stated  as  follows : — These  defendants,  &c.  say, 
that  they  admit  the  loans  of  money  mentioned  in  the  com- 
plainant's bill,  as  evidenced  by  the  promissory  notes  annex- 
ed to  said  bill,  were  made  by  the  complainant  to  the  saicl 
Rousmanier  when  in  full  life  ;  that  the  said  Rowmanier  died 
on  the  6tA  of  JIfay,  1 820,  leaving  said  notes  unpaid,  except 
as  to  the  sum  of  $200  paid  on  the  Wthof  AprU,  1820. 
These  defendants  admit,  that  the  two  powers  of  attorney  in 
the  complainant's  bill  mentioned  were  duly  executed.  But 
they  deny,  that  the  said  Bunt  took  possession  of  the  said 
vessels  in  said  bill  mentioned,  to  wit :  the  brig  Aeretw  and 
schooner  Industry.  The  attempt  to  do  this  was  resisted  by 
the  defendants,  as  they  believed  themselves  bound  to  refuse 
him  the  possession,  and  when  the  complainant  advertised 
the  said  Rousmaniei^s  interest  in  said  vessels,  and  threatened 
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to  sell  in  the  oame  of  the  defendants  as  administraton,  these 
defimdants  forbade  the  sale. 

These  defendants  farther  answer  and  say,  that,  as  to  any 
agreement  between  the  said  ccMnplainant  and  the  said  /Zotcf- 
mamerj  that  the  complainants  should  have  specific  seen* 
rity  other  than  the  said  powers  of  attorney,  on  said  vessels 
&r  said  loans,  they  are  entirely  ignorant  thereof,  and  are  to- 
tally oninfonned  of  the  belief  or  Intention  of  the  said  Rous-' 
mankr^  as  to  the  effect  and  efficiency  of  the  said  powers 
of  attorney,  otherwise  than  by  the  wording  and  import  of 
the  powers  themselves.  And  the  defendants,  further  an- 
swering, say,  that  they  have  heard  and  believe  it  to  be  trae, 
that  the  complainant  had,  before  the  loan  in  said  bill  men- 
tioned, agreed  and  engaged  with  the  said  Rausmanier  to 
take  a  concern  in  a  vojr^e  in  one  of  said  Routmanier^s  ves- 
sels, and  that  he,  the  complainant,  on  account  of  increasing 
doubts  being  entertained  of  said  Rausmaniir*s  credit  and 
standing,  and  from  advice  of  friends,  declined  being  so  con* 
cerned.  That^upon  said  Rausmanier^s  complaints  and  re- 
monstrances on  this  account,  and  his  representations,  that  it 
would  disappoint  and  defeat  the  intended  voyage,  the  cargo 
for  which  he  had  already  ordered  or  purchased,  the  said 
complainant  declared  to  the  said  Rauimanierj  that  no  person 
should  have  just  cause  to  complain  of  him  for  any  breach  of 
engagement ;  and,  although  he  would  not  take  the  concern 
in  the  voyage,  if  the  money  would  be  of  use  to  him  the  said 
Rousmanier^  he,  the  complainant,  would  advance  it  on  secu- 
rity, which  offer  said  Rousmanier  accepted,  and  on  his  part 
offered  to  give  the  said  complainant  a  bill  of  sale  of  the  ves- 
sel, taking  firom  said  complainant  a  memorandum  expressing 
the  purpose  for  which  said  bill  of  sale  was  made,  making  it 
defeasible  upon  payment  of  the  money  loaned,  which  offer, 
on  reflection,  he  the  said  complainant  declined,  assigning  ar 
a  reason  therefor,  thiit  he  was  unwilling  his  name  should  ap- 
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pear  upon  the  ship's  papers,  which  would  subject  him  to 
trouble  and  to  responsibility  for  the  disbursements  and  sup- 
plies of  the  vessel,  and  perhaps  to  loss,  by  breach  of  revenue 
laws,  or  otherwise,  and  he  preferred,  and  took,  upon  advice 
ofcaunself  the  power  of  attorney  to  sell.  And  the  said  com- 
plainant, as  these  defendants  have  heard  and  believed,  act- 
ed upon  the  same  reason,  motives,  and  advice,  both  as  to 
the  loan,  of  January  11th,  and  that  of  March  2l8t, — ^the  one 
secured  by  the  power  of  attorney  to  sell  the  brig  JVeret»,  the 
other  by  the  power  to  sell  the  Industry.  And  these  defend- 
ants, further  answering,  say,  that  a  clear  bill  of  sale  of  said 
Rousmanier*i  interest  in  the  brig  JVer«t«,  drawn  in  his  own 
hand  writing,  conveying  that  interest  to  one  WiUiam  Bate- 
man,  was  found  by  the  defendants  among  the  papers  of  the 
said  Rousmanier^  which  bill  of  sale  was  dated  the  day  before 
his  death,  and,  as  these  defendants  have  heard  and  beUevej  was 
to  have  been  executed  and  delivered  on  the  evening  of  that 
day,  which  was  prevented  only  by  the  necessity  of  said 
Baieman^i  speedy  return  to  his  family,  living  out  of  town,  he 
agreeing  to  receive  said  bill  of  sale  the  next  day. 

And  these  defendants,  further  answering,  say,  that  the  in- 
terest of  the  said  Rousmanier  in  the  Industry  was  sold  by 
these  defendants  for  less  than  said  complainant  demanded, 
for  the  security  of  which  the  power  of  attorney  was  taken, 
to  sell  his  interest  in  that  vessel.  The  defendants  not  being 
able  to  obtain  more  than  $582.50,  and  subject  to  a  commis- 
sion of  2^  per  cent. 

These  powers  of  attorney  state  him  to  be  the  owner  of 
three  fourths  of  the  Industry^  whereas  he  was  owner  of  but 
one  h&lf.  These  defendants,  further  answering,  say,  that  the 
estate  of  the  said  Rousmanier  is  greatly  insolvent,  and  had 
been  so  for  a  considerable  time  before  his  death  ;  that  they 
fully  believe  that  the  said  Rousmanier  must  have  been  con- 
scious of  his  insolvency,  and  of  their  personal  knowledge 
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say,  that  he  exerted  himself  in  various  rash  and  criminal 
modes  to  keep  up  his  credit,  and  repel  the  suspicions  of  his 
insolvency.  And  they  fuUy  bdieve^  that  he  never  intended  to 
make  an  actual  open  $dU  of  mid  vessels  to  said  complainantj  as 
such  a  transfer  ofthis^  the  greater  part  of  his  visible  property j 
toouldf  as  these  defendants  believe^  have  entirely  destroyed  his 
credit  and  stopi  his  business.  These  defendants,  further  an- 
swering, say,  that  the  complainant  has  exhibited  and  proved 
his  demand,  as  by  his  bill  of  complaint  set  forth,  before  the 
commissioners  of  insolvency,  duly  appointed  upon  the  estate 
of  the  said  Rousmaniery  and  his  dividend  thereon  declared,  or 
to  be  declared,  these  defendants  are  ready  to  pay  according 
to  law.  And  these  defendants,  further  answering,  say,  that 
they  deemed  it  their  duty  as  administrators  to  submit  the 
demand  of  the  said  complainant  for  full  payment  of  his  de- 
tnand  aforesaid  on  the  full  value  of  said  vessels,  or  the  pro- 
ceeds of  their  sale,  and  his  asserted  right  to  take  and  sell 
said  vessels  for  his  own  benefit,  to  the  opinion  of  counsel 
learned  in  the  law,  and  thereupon  they  have  been  instruct- 
ed and  advised,  that  the  powers  of  attorney  aforesaid  expir- 
ed with  the  life  of  the  author ;  that  the  said  Hunt  had  no 
right  by  virtue  thereof  to  take  and  sell  said  vessjels,  but  they, 
as  administrators,  were  bound  to  consider  them  as  general 
assets  in  their  hands,  available  for  the  creditors  generally, 
and  discharged  of  any  lien  in  favour  of  said  complainant, 
pretended  to  exist  after  the  death  of  said  Rousmanier.  There- 
fore these  defendants  submit  to  the  Court,  that  they  ought 
not  to  comply  with  the  complainant's  demand,  but  they  are 
desirous  to  act  in  this  matter  under  the  directions  and  in- 
demnity of  this  honourable  Court,  without  that,-&c.  &c. 

The  only  evidence  Was  contained  in  the  two  following 
depositions : 

Deposition  of  fiefi/amtn  Hozarcf  (counsellor)  swears,  that 
the  original  power  of  attorney  from  Rousmanier  to  Hunt^ 
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dated  the  13th  of  January,  1820,  a  copy  of  which  is  now 
shown  to  deponent  as  annexed  to  said  Hunfs  bill  iii  equity 
against  Rousmanur^s  administrators,  was  drawn  by  the  depo- 
nent :  that  on  the  day  said  power  was  executed,  said  JRoii#- 
nianier  and  Hunt  came  to  deponent's  office,' and  said  Rous' 
manier  then  stated,  that  said  Hunt  had  loaned  or  agreed  to 
loan  him,  said  Rousmanier^  a  sum  of  money  upon  security  to 
be  given  by  said  Rousmanier  on  his  interest  in  the  brig  JVe- 
reus :  that  he  was  desirous  the  said  security  should  be  a^  am- 
ple and  available  to  said  Hunt  as  it  could  be  made :  that 
he  wished  and  was  ready  to  give  a  6t/Z  of  sale  of  the  property 
or  a  mortgage  on  it,  or  any  other  security  which  said  Hunt 
might  prefer.  This  deponent  further  states,  that  both  par- 
ties said  to  him,  that  they  had  called  to  request  him  to  draw 
the  writings  and  to  get  his  opinion  as  to  the  kind  of  instru- 
ment, which  would  give  the  most  perfect  security  to  said 
Hunt :  that  this  deponent  then  told  said  parties,  that  a  bill 
of  sale  or  a  mortgage  would  be  good  security,  but  that  an 
irrevocable  ^ower  of  attorney,  such  as  was  afterwards  exe- 
cuted by  said  Rousmanier^  would  be  as  effectual  and  good  se- 
curity, as  an  absolute  bill  of  sale  or  a  mortgage,  and  would 
prevent  the  necessity  of  changing  the  said  vessePs  papets, 
and  of  saifl  Hunfs  taking  possession  of  said  vessel  immedi- 
diately  upon-  her  arrival  from  sea :  that  both  said  parties 
then  requested  this  deponeni  to  draw  such  an  instrument  as 
in  his  opinion  would  most  effectually  and  fully  secure  said 
Hunty  and  whiFe  this  deponent  was  drawing  said  power  of 
attorney,  and  after  it  was  drawn  and  read  to  them,  the  said 
parties,  said  Hunt  several  times  asked  said  deponent,  if  he 
was  quite  certain,  that  said  power  would  be  as  safe  and 
available  to  him,  as  a  bill  of  sale  or  a  mortgage  ;  and  that 
said  power  was  then  executed  in  consequence  of  the  repeat- 
ed assurances  of  this  deponent,  that  it  would  be  as  extensive 
and  perfect  security,  as  an  absolute  bill  of  sale. — ^And  de- 
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ponent  further  states,  that,  from  his  knowledge  of  said  Rous- 
manierj  and  of  the  situation  he  then  was  in,  and  from  the 
earnest  declarations^  and  oSers  of  said  Anumanter,  he  is,  and 
then  was,  confident,  that  said  Rousmanier  would  readily  have 
given  to  said  Hunt  an  absolute  bill  of  sale  of  said  property, 
or  any  other  security  that  said  Hunt  would  have  asked  ;  and 
from  his  knowledge  of  said  Hunt^  and  his  caution  and  dec- 
laration on  that  occasion,  this  deponent  is  equally  confident, 
that  said  Hunt  would  not  have  accepted  said  power  of  attor- 
ney, had  be  not  considered  it  as  extensive  and  perfect  secu- 
rity in  all  respects,  as  an  absolute  bill  of  sale.  And  this  de- 
ponent further  iedares^  that  it  was  the  understanding,  meaning, 
and  agreement  of  both  said  parties,  that  said  Rousmanier^s 
interest  in  said  vessel  should  be,  and  was,  absclutdy  pledged  to 
said  Hunt,  and  that  he  said  Hunt  should  have,  and  did  have,  a 
tpecifi/c  lien  and  security  thereon  for  the  money  loaned  by  him  to 
said  Rousmanier  as  full  and  complete  and  extensive,  as  if  an  ab- 
solute  bUl  (f  sale  thereof  was  given.  Deponent  further  states, 
that  before  the  execution  of  the  second  power  of  attorney,  a 
copy  of  which  is  also  annexed  to  said  Hunfs  bill,  he  the  said 
Hunt  again  called  upon  him  and  told  him,  that  he  was  about 
loaning' a  further  sum  of  money  to  said  Rousmanier,  and  ask- 
ed, if  deponent  still  remained  in  the  same  opinion  he  had  bcr 
fore  expressed,  as  to  the  validity  and  extent  of  security  by 
power  of  attorney ;  to  which  deponent  replied,  that  he  still 
considered  such  a  power  to  be  equal  in  all  respects  to  a  bill 
of  sale  or  a  mortgage.  Deponent  is  strongly  impressed 
with  the  belief,  that  said  Rousmanier  called  with  said  Hunt 
at  the  time  last  mentioned,  and  that  he  repeated  the  same 
ofiers  which  were  made  by  him  on  the  former  occasion  ;  but 
of  this  fact  hia  recollection  is  not  sufficiently  distinct  and 
clear  to  enable  him  to  declare  positively. 

fViUiam  Merchant  deposes,  that  after  the  decease  of  Rous* 
manier,  he  was  in  the  counting  room  of  Rhodes,  one  of  the 
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adminiBtrators,  &c.  in  company  with  said  Hunt  and  Rhoda ; 
in  conversation  between  them,  Hunt  said,  that  he  had  been 
induced  by  some  representations  made  by  said  Rousmanier 
of  his  voyages,  to  engage  in  an  enterprise  in  one  of  his  ves- 
sels :  that  afterwards,  in  consequence  of  information  receiv- 
ed, he  had  altered  his  mind,  and  informed  said  Rouimanier 
thereof,  who  complained,  and  said,  that  in  consequence  of 
said  HuwCs  assurances,  he,  the  said  RoumanieTi  had  made 
purchases  for  the  voyage,  and  incurred  responsibilities :  that 
he  the  said  Hunt  had  replied  to  said  Rouanumier,  that  no 
person  should  have  cause  to  complain  of  him  the  said  ffuni^ 
for  any  breach  of,  or  non-compliance  with,  his  promises,  and 
that  if  the  money  would  be  of  service  to  him,  the  said 
Rousmanier^  he  the  said  Hunt  would  let  him  have  it,  or  loan 
it  to  him  :  that  accordingly  an  agreement  was  made^  by  which 
said  Hunt  was  to  let  Rousmanier  have  a  sum  of  money,  and 
said  Rousmanier  whb  to  give  him  a  biU  of  sale  of  a  certain  ves- 
sel^ but  that  afterwards  he  the  said  Hunt  reflected,  that  if  he 
took  a  mi  of  saUf  he  would  have  to  take  out  papers  at  the 
custom  house  in  his*  own  name,  be  subject  to  give  bonds^ 
for  the  vessel,  and  perhaps  made  liable  for  breaches  of  law 
committed  by  him :  that  he  the  said  Hunt  consulted  with  Mr. 
Hazard  upon  the  subject^  who  told  him  he  could  or  would  draw 
an  irrevokable  power  of  attorney  to  seU,  which  would  do  as  weU^ 
or  words  to  that  import,  which  was  accordingly  done* 

Story  J.  There  is  no  longer  any  question,  that  the  pow- 
ers of  attorney  in  this  case,  though  irrevocable  by  the  party 
in  his  lifetime,  were  revoked  by  his  death,  and  that  as  in- 
struments  creating  any  lien  or  security  for  the  debts  due  to 
the  plaintiff,  or  any  authority  to  sell,  they  are  fvncti  officio^ 
and  completely  extinguished.  This  was  clearly  settled  by 
the  Supreme  Court  upon  the  appeal ;  and  the  very  elaborate 
opinion  of  the  Chief  Juatioe,  on  that  occasion,  treats  them 
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as  naked  powers,  c<Hitaining  no  words  of  conveyance,  and 
importing  no  assignment,  and  as  having  in  the  event  totally 
failed  in  their  object  of  subjecting  the  interest  of /{oii#9iaftter 
in  the  vessels  to  the  payment  of  the  money  advanced  by  the 
plaintiff  on  the  credit  of  the  vessels.^  It  must  be  taken  then, 
that  there  is  no  lien  now  subsisting  upon  the  vesselsi  either 
at  law  or  in  equity,  which  the  Court  is  called  upon  to  en- 
force. The  original  bill,  indeed)  does  not  itself  attempt  to 
assert  any  lien  as  existing  on  the  vessels  by  any  direct  alle* 
gation.  It  proceeds  merely  upon  the  ground,  that  the  pow- 
ers of  attorney  are  subsisting  securities,  unextinguished  and 
unextinguishable  in  their  efficacy,  and  in  virtue  thereof  it 
asks,  that  a  sale  of  the  vessel  may  be  decreed,  and  the  plain- 
tiff paid  the  amount  of  his  debts  out  of  the  proceeds.  That 
ground  is  completely  removed  by  the  decision  of  the  Su- 
preme Court. 

The  amended  bill  does  not  change  this  aspect  of  the  case. 
It  asserts  no  distinct  agreement  for  a  lien  beyond  what  the 
powers  of  attorney  actually  created ;  but  puts  the  relief  up- 
on the  ground,  that  the  parties  acted  under  a  mistake  of  the 
law,  and  for  this  cause  it  seeks  to  have  a  remedy  in  rem 
administered  in  equity  in  the  same  manner,  as  if  the  law  had 
been,  as  the  parties  supposed  it.  So  the  bill  was  understood 
by  the  Supreme  Court.  The  language  of  the  Chief  Justice 
is,  that  upon  the  amended  bill,  "  it  appears  to  the  Court  to 
be  a  case,  in  which  the  notes,  and  powers  of  attorney,  are 
admitted  to  be  a  complete  consummation  of  the  agreement. 
The  thing  stipulated  was  a  cal  lateral  security  on  the  Ntrem 
and  Industry.  On  advice  of  counsel  this  power  was  select- 
ed and  given  as  that  security.  We  think  it  a  complete  execu- 
twn  of  that  part  of  the  (^cement;  as  complete,  though  not  as 
safe,  an  execution  of  it,  as  a  mortgage  would  have  been."^ 
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This  language  is  too  unequivocal  to  be  misunderstood ;  and 
it  is  therefore  an  undoubted  construction  of  the  original  and 
amended  bill,  that  neither  of  them  asserts  an  existing  lien, 
which  the  law  can  recognise  ;  or  an  agreement,  which  has 
not  been  punctually  executed  according  to  the  choice  and 
intention  of  the  parties.  The  plaintiffs  whple  case  now 
proceeds  upon  the  notion,  that  the  security  selected  by  the 
parties  has  unintentionally  failed  of  effect,  and  that  there  is 
a  title  to  relief,  not  on  account  of  an  existing  lien,  or  an 
omission  to  fulfil  the  agreement,  but  of  a  mistake  of  law, 
which  has  rendered  the  security  taken  a  nullity.  It  is  an 
attempt  to  substitute  a  new  security  in  lieu  of  that,  which 
has,  unexpectedly  to  the  parties,  become  extinct. 

I  think  it  necessary  to  present  this  view  of  the  bill  in  a 
distinct  shape,  for  the  plaintiff  can  recover  only  secundum 
aUegata  et  probaia.  The  first  consideration  is,  whether  the 
case  is  made  out  in  point  of  fact ;  the  second,  which  I  con- 
sider  left  entirely  open  by  the  Supreme  Court,  is,  whether, 
upon  the  whole  circumstances,  the  plaintiff  is  entitled  in 
point  of  law  to  a  priority  or  lien  to  be  created  in  his  favour 
against  the  general  creditors  in  a  case  of  insolvency. 

As  to  the  facts,  the  testimony  of  the  learned  gentleman, 
under  whose  advice  the  parties  acted,  is  direct  to  the  matter 
of  the  bill,  as  I  understand  the  import  of  the  bill.  I  do  not 
doubt,  that  he  has  stated  the  transactions  with  entire  accu- 
racy. But  as  he  is  a  single  witness  in  a  case,  where  the 
answer  puts  in  issue,  though  in  a  qualified  manner,  some  of 
the  material  facts,  if  the  cause  rested  solely  on  his  testimony, 
I  do  not  know,  that  it  would,  in  a  court  of  equity,  be  held 
absolutely  sufficient  for  a  decree.  The  testimony  on  the 
other  side  does  however  confirm  it,  as  far  as  it  goes.  Con- 
struing the  whole  evidence  together,  it  certainly  does  not 
establish  an  agreement  for  a  lien  or  security  different  from 
that  taken,  but  it  tallies  with  the  substance  of  the  bill,  and 
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shows,  that  the  powers  of  attorney  were  the  chosen  security, 
and  a  complete  and  intentional  execution  of  the  agreement. 

There  is  some  difference  in  point  of  fact,  as  to  the  predic- 
ament of  the  case  in  respect  to  the  two  powers  of  attorney. 
It  appears,  that  the  first  was  given  after  the  loan  was  actual- 
ly made,  the  note  being  dated  on  the  11th,  and  the  power 
executed  on  the  1 3th  of  January.  But  the  second  loan 
does  not  appear  to  have  been  made  until  after  the  execution  of 
the  second  power  on  the  21st  of  March ;  and  of  course  the 
precedent  transactions  could  be,  as  to  this,  considered  in 
no  other  light,  than  as  mere  proposals  or  negotiations  for  a 
loan  on  such  security,  as  the  plaintiff  should  choose  to  re- 
quire. I  think  too,  that  the  plaintiff's  own  evidence  shows, 
that  as  to  the  second  loan,  the  plaintiff  made  it  upon  the 
faith  of  the  security  so  taken,  and  not  upon  any  general 
agreement  for  an  absolute  lien  de  facto.  If  this  posture  of 
the  facts  ought  to  create  a  difference  in  point  of  law,  in  re* 
spect  to  the  plaintiff's  rights  under  the  different  agreements 
and  powers,  the  defendants  are  entitled  to  the  benefit.  My 
opinion  however  will  proceed  upon  a  ground  equally  appli- 
cable to  both. 

Assuming  then  the  bill  to  be  established  in  its  material 
facts  by  the  proofs,  how  stands  the  plaintiff's  case  in  point 
of  law  ? 

It  is  material  to  state,  (and  I  repeat  it,)  that  the  question 
is  not,  whether  a  court  of  equity  ought  to  enforce  a  subsist' 
ing  lien  ;  nor  whether  a  court  of  equity  ought  to  carry  into 
effect  an  agreement  for  a  lien,  which  has  not  been  executed 
at  all,  or  imperfectly  executed,  by  the  parties.  The  bill  states 
no  such  case.  So  the  Supreme  Court  considered  it.  The  lan- 
guage of  the  Court  is,  the  money  was  advanced,  the  notes  were 
given,  and  this  letter  of  attorney  was,  on  advice  of  counsel, 
executed  and  received,  as  the  collateral  security^  which  Hunt  re- 
quired. The  letter  of  attorney  is  as  much  an  execution  of  that 
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part  iff  the  agreementj  wUch  stiptdated  a  ccUateral  security j  as  the 
notes  are  an  execution  of  that  pairt  which  stipulated,  that 
the  note  should  be  given.^^^  The  real  question  now  is, 
whether  a  court  of  equity  otight  *<  to  direct  a  new  security 
of  a  different  character  to  be  given,  or  direct  that  to  be  done, 
which  the  parties  supposed  would  have  been  effected  by  the 
instrument  agreed  on  between  them.''  *  The  point  formeriy 
considered  by  the  Supreme  Court  was,  whether  a  court  of 
equity  covld  so  do.  In  other  words,  whether  it  could  give 
relief  for  a  mistake  of  law,  or  only  of  facts.  This  is  not 
a  controversy  between  the  original  parties,  where  a  sub» 
sistiug  security  is  sought  to  be  enforced  against  the  pro- 
perty, or  against  the  persoa  of  the  debtor,  the  property 
having  been  withdrawn  by  a  bond  fide  sale,  or  otherwise, 
from  the  reach  of  the  creditor*  It  is  not  a  suit  against 
the  representatives  of  a  solvent  estate  ;  nor  against  the  aeh 
signees  of  a  bankrupt,  who  are  in  law  held  liable'  to  the 
same  equities,  as  the  bankrupt  himself  would  be.  Whatever 
may  be  the  remedies  in  equity  in  such  cases,  (with  which  I 
meddle  not)  they  do  not  necessarily  govern  the  present. 

The  Court  is  dealing  with  a  case  of  irretrievable  insolven* 
ey,  where  all  the  botm  fide  creditors  seek  to  enforce  their 
just  and  equitable  claims.  In  such  a  case  the  general  rule 
is,  that  equality  is  equity.  The  original  security  is  gone 
and  extinguished*by  death.  The  plaintiff  seeks  to  revive  it, 
or  rather  to  create  a  new  permanent  security  in  the  proper** 
ty,  where  he  has  now  none.  Where  is  the  equity,  on  which 
to  found  such  a  claim  of  priority  or  preference  i 

Suppose  no  security  had  been  given,  and  the  plaintiff  now 
sought  by  bill  to  enforce  a  lien  on  these  vessels  upon  th^ 
footing  of  a  contract  for  a  lien,  which  by  the  death  of 
Rou$iMmer  was  Unexecuted.      Would  a  court  of  equity  now 
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-enforce  it  agfunst  other  creditors  in  a  case  of  insolvea- 
jcj  ?  What  preference  has  a  contract  for  a  lien  in  point 
of  equity  over  a  contract  to  pay  a  debtf  If  both  are 
simple^  unsealed  contracts,  there  seems  no  reason,  why 
non-performance  of  the  ope  should  be  followed  with  differ- 
ent consequences  from  non-performance  of  the  other.  Se- 
curities actually  given,  often  turn  out  unproductive;  but 
does  that  furnish  a  ground  for  creating  a  new  one  against 
^ther  meritorious  creditors  f 

But  the  plaintiff's  case  is  not  so  strong  as  that  put.  The 
agreement  here  was  fully  executed,  and  the  required  securi- 
ty given.  It  is  gone ;  and  the  plaintiff  asks  to  have  relief 
against  the  creditors,  because  the  party  mistook  the  law, 
and  imagined  he  had  a  security,  which  would  endure  not- 
withstanding the  death  of  JRounfMifiter.  He  did  not  choose 
to  take  a  bill  of  sale  or  a  mortgage,  because  he  feared  a 
responsibility  wepld  be  thereby  incurred  to  third  persons. 
He  now  claims,  that  the  Court  should  in  effect  give  him 
what  he  rejected ;  that  it  should  make  him  an  assignee,  or 
mortgagee,  when  he  chose  only  to  have  a  power  to  become 
the  one  or  the  other. 

There  is  no  case  within  my  knowledge,  where  such  relief 
has  been  granted  against  creditors  of  an  insolvent  estate, 
under  circumstances  like  the  present.  The  case  of  MkcMU 
vs.  EadeSf  {Prec.  Ch.  125),  appears  to  me  strongly  the 
other  way.  There,  the  letter  of  attorney,  which  was  to  re- 
ceive wages,  was  irrevocable^  and  the  party,  to  whom  it  was 
given,  was  a  creditor,  which  circumstance  demonstrates  (as 
I  think),  that  it  was  given  as  security  for  the  debt.  The 
debtor  died,  and  administration  was  granted  to  a  third 
person,  and  the  creditor  brought  a  bill  to  have  payment  out 
of  the  wages.  The  Court  refused  it  against  the  rest  of  the 
creditors,  and  ordered  the  administrator  to  pay  the  debts 
/iccording  to  the  course  of  law,  that  is,  to  distribute  the  assets 
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without  any  priority  to  the  plaintiff.^  The  case  of  Lepard 
▼8.  yemon^  (2  Fez.  ^  Beame  51),  recognises  the  authority  of 
of  MSichiU  vs.  Eadesj  and  proceeds  upon  similar  principles. 
There,  the  testator  executed  a  letter  of  attorney  to  Dawn 
^  Co.^  who  were  the  bankers  of  Ooodaere  Sf  Buzzard^ 
the  latter  being  his  creditors,  to  receive  certain  sums  due  him 
from  the  board  of  ordnance.  There  was  parol  evidence,  that 
the  letter  of  attorney  was  given  to  enable  the  bankers  to 
apply  the  money  to  the  payment  of  the  debt  of  Ooodaere  ^ 
Buzzard.  Down  tf  Co.  received  sums  under  the  power  of 
attorney  after  the  testator's  death ;  and  one  of  his  executors 
made  an  assignment  thereof  to  Goodacre  ^  Buzzard^  and 
gave  them  also  a  warrant  of  attorney  to  confess  judgment 
against  the  goods  of  the  testator.  Two  bills  were  brought, 
one  by  the  other  executors  for  an  account,  the  other  by 
Ooodaere  ^  Buzzard  to  enforce  the  priority  of  payment 
under  their  assignment,  and  the  letter  of  attorney  to  Dotvn 
fy  Co.  Sir  William  Orant  (the  master  of  the  rolls)  said, 
that  the  power  of  attorney  was  a  common  power,  not  ac- 
companying any  assignment  of  the  debi^  nor  making  part 
of  any  seeurity  given  to  the  bankers ;  that  though  there  was 
parol  evidence,  that  the  testator  had  declared  it  was  to  ena- 
ble them  to  apply  the  money  to  the  debt  due  to  Ooodaere 
fy  Buzzard  ;  yet  that  was  not  enough  to  operate  as  an  appro- 
priation  of  the  money,  or  to  prevent  it  from  becoming  -part  of 
the  testator's  effects.  He  therefore  decreed  against  the  bill  of 
Ooodaere  ^  Buzzard,  and  ordered  the  money  to  be  paid  to 
the  executors  on  their  bill.  Here,  the  learned  judge  abso- 
lutely refused  to  create  a  lien  against  the  general  creditors, 
where  there  had  not  been  any  assignment,  although  the  in- 
tention of  the  parties  was  admitted,  that  the  money  should 
be  applied  to  the  payment  of  the  debt. 
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When  Ihif  caose  was  formerly  before  the  Court,  the  diffi- 
culty of  maintaining  the  bill,  as  against  creditors  of  an  in- 
solvent estate,  did  not  so  fully  strike  me  in  the  light  here 
presented,  as  it  now  does*  Farther  reflection  on  the  subject 
has  brought  my  mind  to  the  conclusion,  that  if  a  mistake  of 
law  is  to  be  corrected,  or  a  parol  agreement  for  a  lien  to  be 
enforced  against  the  party,  it  is  not  to  be  against  other  in- 
nocent creditors,  standing  upon  equally  meritorious  consid- 
erations, and  who,  for  aught  we  know,  may  have  trusted  to 
the  ostensible,  unincumbered  ownership  of  Rousmankr  in 
these  very  vessels  for  their  security. 

My  opinion  proceeds  upon  these  grounds ;  first,  that  the 
plaintiff  has  now  no  lien  or  specific  security  upon  these 
vessels ;  secondly,  that  he  ha8  no  equity  to  have  such  lien 
or  security  created  against  the  other  creditors  of  an  insolvent 
estate. 

If  an  antecedent  parol  agreement  had  been  set  up  in  the 
bill  for  a  general  and  absolute  lien,  I  should  have  thought, 
that  under  all  the  circumstances  of  this  case,  where  it  was 
not  admitted  by  the  answer,  it  could  not  be  established  in 
equity  upon  the  testimony  of  a  single  witness  however  re- 
spectable. BiU  diivmud. 

Decree.  This  cause  came  on  to  be  heard  upon  the  bill, 
answer  and  other  pleadings,  exhibits,  and  depositions  in  the 
case,  and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  ordered,  adjudged,  and  decreed  by  the  Court,  that 
the  plaintiff  is  entitled  to  no  specific  lien  or  security  upon 
either  of  the  vessels  mentioned  in  the  plaintiff's  bill,  and  has 
no  equity  to  be  relieved  in  respect  thereof,  and  that  his  bill 
be  dismissed  with  costs  to  the  defendants,  without  prejudice 
to  his  right  to  come  in  and  receive  a  dividend  of  the  said 
Rwumanief^B  estate,  in  common  with  the  other  creditors  of  the 
said  estate. 
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(  Hon.  JOSEPH  STORY,  Associate  Justice  of  the  Sapieme  Cout 
BEFORE  ^  jj^^  ASHUR  WARE,  District  Judge. 


Joshua  B.  Wood  and  others  vs.  Jeremiah  Dummeb  and 

OTHERS. 

Ao  incorporated  bank  divided  three  fourOit  of  its  capital  stock,  before  the  expintion 
of  its  charter,  among  the  stockholders,  withont  pzovidiBg  loads  wUch  ultimately 
were  sufficient  to  pay  its  outstanding  bank  notes.  It  was  held,  1.  That  the  capi- 
ta] stock  was  a  truHfvtnd  for  the  payment  of  the  bank  notes,  and  might  be  fol- 
lowed into  the  hands  of  the  stockholders.  3.  That  a  bill  in  equity  for  snch  parpoie 
might  be  maintained  by  Mfme  of  the  holders  of  the  bank  notes,  against  M^ie  of 
the  stockholders,  the  impossibility  ofbringittg  all  before  the  court  being  sufficient 
to  dispense  with  the  ordinar]^  rule  of  making  all  parties  in  interest  parties.  3.  That 
in  such  case  the  decree  against  the  stockholders  before  the  Court,  should  be  only 
for  their  contributory  share  of  the  debt,  in  the  proportion  which  the  stock  held  by 
them,  bore  to  the  whole  capital  stock.  4.  That  the*holder  of  bank  notes,  pay- 
able to  bearer,  is  not  an  assignee  of  a  chose  in  action,  within  the  llth  section  of  the 
judiciary  act  of  1789,  ch.  20,  limiting  the  jurisdiction  of  the  CircoitCourt 

BiLi' in  equity  brought  by  the  plaintiffs,  as  holders  of  the 
bank  notes  of  the  HaUotodl  and  Augusta  bank,  against  the 
defendants,  as  stockholders  in  the  same  bank,  for  payment 
of  the  same  notes  upon  the  ground  of  an  asserted  fraudulent 
division  of  the  capital  stock  of  the  bank  by  the  stockholders. 
The  defendants  put  in  answers,  denying  the  fraud,  but  ad- 
mitting the  division  of  the  capital  stock,  &c )  and  denying 
the  plaintiffs'  title  to  relief.    The  general  replication  was 


MAY  TERM,  1834.  309 

I       I  W        I  I— ^— ■       I  ■■■■■■  ■— ^^^— ^a^— 

Wood  ef  al.  vs.  Dammer  ei  oL 

filed,  and  the  cause  was  set  down  for  a  hearing  upon  the 
whole  merits,  at  the  last  October  term  of  the  Court,  upon 
certain  admissions  of  the  parties,  and  was  argued  by  Alden 
and  Whitman  for  the  plaintiffs,  and  by  Bond  and  Long' 
fellow  for  the  defendants.  And  at  this  term  the  opinion 
of  the  Court  was  deliTered  in  substance  as  follows. 

Stort  J.  The  HalhyweU  and  Augusta  bank  was  incorpo- 
rated in  March  1804,  by  the  Legislature  of  Massachusetts^ 
with  a  capital  stock  of  $200,000,  divided  into  shares  of  $100 
each,  for  a  term  which  expired  on  the  first  Monday  of 
October  1812,  with  the  usual  rights  and  privileges  belong- 
ing to  the  banks  in  the  same  state.  In  June  1812,  the  Le- 
gislature passed  an  act  [act  of  1812,  ch.  57]  continuing  all 
the  banks,  whose  charters  would  expire  on  the  first  Monday 
of  October  1812,  as  corporate  bodies  until  the  first  Monday 
of  October  1816,  ^^for  the  sole  purpose  of  enabling  said 
banks  gradually  to  settle  and  close  their  concerns,  and  di- 
vide their  capital  stock."  And  by  a  further  act,  passed  in 
December  1816  (act  of  1816,  ch.  110),  the  term  was  pro- 
longed for  three  years  from  the  passing  of  this  last  act.  In 
January  1813,  at  a  meeting  of  the  stockholders  of  the 
HaUoufdl  and  Augusta  bank,  a  vote  was  passec)^  ordering  a 
dividend  to  be  made  among  the  stockholders  of  the  bank  of 
Rfiyper  cent,  of  the  capital  stock  thereof;  and  in  October 
in  the  same  year,  a  vote  was  passed  for  a  further  dividend 
of  twenty-five  per  cent,  of  the  capital  stock,  making  in  the 
whole  a  dividend  of  seventy-five  per  cent,  of  the  whole  capi- 
tal stock  among  the  stockholders.  The  notes  of  the 
bank  continued  to  circulate  in  good  credit  until  after  No- 
vember 1814 ;  and  the  plaintiffs  were,  in  October  and 
November  1814,  owners  in  their  several  rights  of  notes 
of  the  same  bank  to  a  sum  in  the  aggregate  amount- 
ing to  more  than  .$29,000,  which  were  presented  for  pay- 
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meat  to  the  bank,  and  payment  refused.  The  plaintiflb 
received  certain  notes  of  the  directors  as  collateral  security, 
but  these  were  never  paid.  In  fact  one  quarter  part  of  the 
capital  stock  of  the  bank  had  never  been  paid  in,  but  was 
secured  by  the  notes  of  the  stockholders,  called  stock  notes ; 
and  about  ^90,000  of  debts  (beside  stock  notes)  were  due 
from  certain  directors  of  the  bank,  who  beoame  insolvent  and 
utterly  unable  to  pay  the  same.  So  that  nearly  three  quar- 
ters of  the  stock  was  lost  or  unpaid,  either  from  Insolvency 
or  some  other  cause,  and  left  the  bank  involved,  after  the 
division  of  its  stock,  in  deep  insolvency.  In  June  1812, 
another  and  new  bank  was  incorporated,  composed  in  part 
of  the  same  persons,  with  the  same  corporate  name.  The 
new  bank,  for  a  considerable  time,  continued  to  give  credit 
to,  and  circulate  the  notes  of  the  old  bank ;  and  the  bill  as- 
serted the  new  bank  to  have  become  possessed  of  the  (iinds 
of  the  old  bank  to  a  very  large  amount. 

Such  are  the  principal  facts ;  and  the  claim  of  the  plain- 
tiffs is  to  be  reimbursed  by  the  defendants,  (who  are  owners 
of  three  hundred  and  twenty  shares)  out  of  the  dividends  of 
the  capital  stock  received  by  them,  the  ignount  of  the  debts 
so  due  to  the  plaintiffs  respectively,  for  the  bank  notes 
above  stated. 

The  case  is  full  of  difficulties.  The  bill  is  drawn  in  a 
very  loose  and  inartificial  manner.  *  It  proceeds  principally 
upon  the  grounds  of  a  gross  over  i63ue  of  bank  notes,  and 
other  violations  of  the  charter,  and  of  a  fraudulent  dividend 
by  the  stockholders  with  a  knowledge  of  their  insolvency ; 
grounds,  which  are  denied  by  the  answers,  and  are  not  in 
the  slightest  degree  established  in  the  proofi.  It  does  not 
directly  proceed  upon  the  ground,  that  the  defendants  hold 
a  trust  fund  applicable  to  the  payment  of  the  debts  of 
the  corporation ;  but  leaves  this  to  be  picked  up  in  frag- 
ments by  a  minute  analysis  of  the  bill.     I  pass,  however, 
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over  these  objections,  for  the  purpose  of  ccnsidering  that, 
which  is  the  principal  point  argued  in  the  caose,  whether 
the  capital  stock  in  the  hands  of  the  stockhoUers  is  liable  to 
the  payment  of  the  debts  of  the  bank. 

It  appears  to  me  very  clear  upon  general  principles,  as 
well  as  the  legislative  intention,  that  the  capital  stock  of 
banks  is  to  be  deemed  a  pledge  or  trust  fund  for  the  pay- 
ment of  the  debts  contracted  by  the  bank.  The  public,  as 
well  as  the  legislature,  have  always  supposed  this  to  be  a 
fund  appropriated  for  such  purpose.  The  individual  stock- 
holders are  not  liable  for  the  debts  of  the  bank  in  their  pri- 
vate capaciues.  The  charter  relieves  them  from  perscmal 
responsibility,  and  substitutes  the  capital  stock  in  its  stead. 
Credit  is  universally  given  to  this  fund  by  the  public,  as  the 
only  means  of  repayment.  During  the  existence  of  the  cor- 
poration it  is  the  sole  property  of  the  corporation,  and  can 
be  applied  only  according  to  its  charter,  that  is,  as  a  fund 
for  pajrment  of  its  debts,  upon  the  security  of  which  it  may 
discount  and  circulate  notes.  Why,  otherwise,  is  any  capital 
stock  required  by  our  charters  f  If  the  stock  may,  the  next 
day  after  it  is  paid  in,  be.  withdrawn  by  the  stockholders 
without  payment  of  the  debts  of  the  corporation,  why  is  its 
amount  so  studiously  provided  for,  and  its  payment  by  the 
stockholders  so  diligently  required  ?  To  me  this  point  ap- 
pears so  plain  upon  principles  of  law,  as  well  as  common 
sense,  that  I  cannot  be  brought  into  any  doubt,  that  the 
charters  of  our  banks  make  the  capital  stock  a  trust  fund 
for  the  payment  of  all  the  debts  of  the  corporation.  The 
bill-holders  and  other  creditors  have  the  first  claims  upon 
it ;  and  the  stockholders  have  no  rights,  until  all  the  other 
creditors  are  satisfied.  'They  have  the  full  benefit  of  all 
the  profits  made  by  the  establishment,  and  cannot  take  any 
portion  of  the  fund,  until  all  the  other  claims  on  it  are  ex- 
tinguished.   Their  rights  are  not  to  the  capital  stock,  but 
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to  the  residuum  after  all  demands  on  it  are  paid.  On  a 
dissolution  of  the  corporation,  the  bill-holders  and  the 
stockholders  have  each  equitable  claims,  but  those  of  the 
bill-holders  possess,  as  I  conceive,  a  prior  exclusive  equity. 
The  same  doctrine  has  been  recognised  by  the  Su[weme 
Court  of  Massachusetts,  in  Vote  vs.  Cfrant  (15  Mass.  A. 
^05,  517,  522),  and  Spear  \s.  Grant  (16  Mass.  R.  9,  15.) 

If  I  am  right  in  this  position,  the  principal  difficulty  in  the 
cause  is  overcome.  If  the  capital  stock  is  a  trust  fund, 
then  it  may  be  followed  bj  the  creditors  into  the  hands  of 
any  persons,  having  notice  of  the  trust  attaching  to  it.  As 
to  the  stockholders  themselves,  there  can  be  no  pretence  to 
say,  that,  {both  in  law  and  fact,  they  are  not  affected  with  the 
most  ample  notice. 

The  doctrine  of  following  trust  funds  into  the  hands  of 
any  persons,  who  are  not  innocent  purchasers,  or  do  not 
.otherwise  possess  superior  equities,  has  been  long  estab- 
lished. Lord  Redesdahy  in  Adair  vs.  Shaw  (1  Sch.  fy  Idf, 
24.S,  262),  lays  it  down  in  very  broad  terms.  He  says,  '^  if 
we  advert  to  the  cases  on  this  subject,  we  shall  find,  that 
trusts  are  enforced  not  only  against  those  persons,  who 
rightfully  are  possessed  of  the  trust  property,  as  trustees,  but 
also  against  all  persons,  who  come  into  possession  of  the 
property  bound  by  the  trust  with  notice  of  the  trust ;  and 
whoever  comes  so  into  possession,  is  considered  as  bound 
with  respect  to  that  special  property  to  the  execution  of 
the  trust."  And  a  very  strong  recognition,  as  well  as  appli- 
cation of  the  principle,  will  be  found  in  Taylor  vs.  PZfiiner 
(3  MoAiXt  if  Selw.  562,  574,)  even  in  a  court  of  common 
Jaw.  Upon  this  ground,  assets  disposed  of  by  executors 
by  misapplication,  or  existing  in  the  hands  of  debtors,  where 
the  executor  is  insolvent,  or  there  is  collusion,  are  often 
reached  in  favour  of  creditors,  as  a  trust  fund.  HiU  vs. 
Simpson  (7  Vez.  152),  and  the  cases  there  cited  iuUy  illus- 
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tntte  this  pontion.^  The  cases  of  partnership  furnish  also 
a  pretty  strong  analogy.  There,  in  equity,  partnership 
fends  will  be  followed  in  favour  c^  creditors  into  the  hands 
of  third  persons.  It  is  true,  that,  as  the  master  of  the  rolls 
said  in  Campbea  vs.  MnOeii  (2  Swamtan  R.  550,  575),  the 
equities  of  creditors  are  to  be  worked  out  through  the  me*> 
dium  of  the  partners*  They  hare  no  lien,  but  something 
approaching  to  a  lien,  which  courts  of  equity  will  regard 
and  enforce,  in  all  cases,  where  superior  rights,  which  ought 
to  be  protected,  do  not  intervene.^  It  is  not,  however, 
necessary  to  search  far  analogous  cases ;  for  upon  the  plain 
import  of  the  charter,  the  capital  stock  is  a  trust  fund  for 
creditors,  and  the  stockholders,  upon  the  division,  take  it 
subject  to  all  equities  attached  to  it.  They  are,  to  all  in- 
tents and  purposes,  privies  to  the  trust,  and  receive  it  cum 

Anotfier  consideraticVis,  whether  the  suit  is  w^ll  found- 
ed in  point  of  jurisdiction.  The  11th  section  of  the  jiH 
dieiary  act  of  1789,  cb.  20,  provides,  that  no  circuit  court 
shall  have  cognijcance  of  any  suit  to  recover  the  contents  of 
any  promissory  ndle  or  other  chose  in  action,  in  favour  of  an 
assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents,  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  Qzchange.  It  has  ^ 
been  objected,  that  this  section  prohibits  the  present  suit. 
But  my  opinion  is,  that  it  is  wholly  inapplicable.  In  the 
first  place,  the  bank  notes  were  payable  to  bearer,  and  the 

1  See  aiso  Moses  ▼•.  Mttrgairogdy  I  Mns,  Ch.  A  llB.^DeMter  ws. 

Stewart,  7  Johns.  Ch,  R.  SQ^-^h^herd  vs.  McEvers,  4  Johns,  Ch.  R. 
V».^Long  V9.  Mc^tre,  1  Johns.  Ch.  R.  20^^RuldU  vs.  MandevfOe. 
SCranch,  SSU^RusseU  vs.  ClarkU  Execuiors,  7  Cranch,  6a 

^  See  also  ExparU  Ra^  6  Vez.  119,  127.— £x  parU  Fell,  10  Fez. 
347.— £x  parU  friUxams,  11  Fez.  S.—ExparU  Harns,  1  Madd.  R.  583. 
—Ex  parte  Kendtdl,  17  Fez.  514, 5a6w— Jtfurrcty  vs.  Murray,  5  Johns. 
Ch.KeO.— ExparU  Lodge  V  FendaU,  1  Fez.  Jr.  166.— 2Vra2or  V9. 
Fields,4  Fez.  396.— Youti^  vs.  Keighly,  15  Fez.  557. 
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bearer  does  not  claim  by  any  assignment.  He  is  an  original 
holder.  Bank  notes  pass  in  and  out  of  the  bank  many 
times,  and  the  property  in  them  vests  by  mere  delivery  in 
the  person,  who  comes  fairly  in  possession  of  them.  In  the 
next  place,  the  plaintiffs  do  not  found  their  title  to 
relief  solely  upon  their  right  as  holders  of  these  notes. 
Their  present  cause  of  action  is  collateral  to  that  right 
Their  demand  against  the  defendants  is  original  in  them- 
selves upon  the  nonpayment  and  insolvency  of  the  bank, 
and  is  not  derived  under  the  title  of  any  other  person.  It 
never  vested  in  any  other  person,  and  has  never  come  to 
them  by  any  assignment.^ 

The  next  consideration  is,  whether  the  bill  makes  out  a  case, 
which  upon  the  facts  proved  or  admitted,  entitles  the  plain- 
tiffs to  relief.  I  have  already  adverted  to  the  loose  structure 
of  the  bill.  It  primarily  chargesr  the  case,  as  a  case  of 
fraud  ;  that  is  now  abandoned.  #^  it  can  stand  at  all,  it 
must  be  simply  on  the  fact,  that  the  defendants  have  the 
funds  in  their  possession.  That  alone  could  not  entitle  the 
parties  to  relief,  without  allegations  of  insolvency  on  the  part 
of  the  corporation  or  of  the  non-existeifbe  of  other  funds. 
Now  the  bill  does  not  allege,  that  the  corporation  is  insol- 
vent, nor  that  it  is  dissolved,  nor  that  there  is  no  other  cor- 
porate propehy,  out  of  which  the  debts  can  be  paid. 
l*hese  are  extraordinary  omissions ;  and  if  there  had  been  a 
demurrer  to  the  bill,  it  would  be  difficult  for  the  Court  to 
have  strained  hard  enough  to  support  it.  But  these  defects 
are  in  some  degree  helped  by  the  answers,  which  admit  the 
insolvency  of  the  corporation,  and  show,  that  in  fact  no  suf* 
ficient  funds  for  payment  of  its  debts  are  in  existence,  inde- 
pendent of  the  capital  stock. 
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Then  again  the  bill  (notwithstanding  the  intimations 
thrown  out  by  the  Court  on  a  former  hearing  of  the  cause) 
does  not  charge,  that  the  capital  stock  is  a  trust  fund^ 
appropriated  by  law  and  the  charter  to  the  payment  of  the 
debts,  and  that  the  surplus  only,  after  such  payment,  belongs 
to  the  stockholders.  Such  an  allegation  was  most  fit  to 
have  been  made  upon  the  grounds,  on  which  ultimately  the 
plaintiffs  eonchided  to  rest  their  case  at  the  hearing.  The 
Court  is  therefore  compelled  to  thread  it  out  by  inference 
and  intendment  and  exposition  of  the  charter,  aS'made  part 
of  the  pleadings. 

Then  again  the  bill  charges  the  new  HaUawdl  and  Au^ 
gusta  bank  to  be  possessed  of  large  funds  of  the  old  bank, 
which  ought  to  be  applied  to  the  payment  of  the  debts  of 
the  latter ;  and  without  attempting  to  bring  the  new  bank 
to  a  hearing,  the  bill  has,  by  the  plaintiffs,  been  dismissed  as 
against  the  new  bank,  leaving  all  the  inferences,  deducible 
from  the  charge  in  the  bill,  in  full  force  against  the  plain- 
tifis.  This  ought  to  have  been  cured  by  an  amendment  of 
the  bill. 

I  advert  to  these  defects,  not  in  the  spirit  of  censure,  (for 
I  am  well  aware,  that  an  apology  is  found  in  the  fact,  that 
chancery  proceedings  have,  hitherto,  but  in  a  slight  degree 
engaged  the  attention  of  the  bar  in  this  district),  but  in  a 
spirit  of  regret,  because  they  have  been  most  embarrassing  to 
the  Court  in  every  step  of  its  progress,  and  distressed  it  by 
creating  a  perpetual  struggle  between  the  desire  to  do  jus- 
tice to  the  parties,  afler  so  prolonged  and  expensive  a  con- 
troversy, and  the  difficulty  of  overcoming  technical  princi- 
•ples. 

The  exception  as  to  parties  ranges  itself  under  this  head. 
There  is  no  allegation  in  the  bill,  that  the  old  corporation 
is  defunct,  so  as  to  dispense  with  its  being  made  a  party. 
The  answers  do  not  deny,  that  it  yet  has  a  legal  existence^ 
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and  therefore  afford  no  help  to  cure  tke  defect.  Now,  if  in 
exigence,  nothing  can  be  more  clear,  than  that  it  ought  to 
have  been  made  a  party  to  the  bilL  It  is  the  original  debt- 
or ;  its  funds  are  to  be  applied  in  payment  of  debts,  and  it 
Would  be  wrong  to  touch  those  funds,  without  the  most 
plenary  proofs,  that.the  debts  were  due,  and  the  corpora- 
tion had  no  defence. 

There  is  a  case  very  much  like  the  present  in  many  of 
its  circumstances.  It  is  Curion  vs.  ^^tfirican  CMpaity,  re- 
ported in  1  VerMm  R.  121,  and  somewhat  more  fully  as  to 
the  facts  in  Skinner  R.  84.  The  plaintiff  was  a  creditor  on 
bond  of  the  old  African  company,  which  became  insolvent, 
but  did  not  surreoder  its  charter,  and  a  new  company  was 
incorporated,  consisti^  fat  the  most  part  of  the  old  mem* 
bers,  to  which  the  old  company  ^assigned  its  eii»cts  for  pay- 
ment of  its  debts.  Tbe  suit  was  against  the  new  company, 
fer  payment  of  the  plaintiff's  debts  out  of  these  effiacts,  as  a 
trust  fond.  The  difficulty  was,  that  the  old  company  vras 
not  made  ^  party  to  the  bill.  Lord  Keeper  M'^rih  had 
some  hesitation  about  the  necessity  of  issuing  process 
against  the  old  company,  because  they  had  no  property,  on 
which  a  Hailringas  could  issue  to  compel  them  to  appear. 
But  he  seems  to  have  had  no  doubt  of  proceeding,  if  die 
company  was  dissolved,  nor  of  operating  on  the  fund  itself. 
He  said,  "  if  an  executor  convey  over  all  the  estate,  and  go 
to  the  Indies,  or  elsewhere  not  to  be  found,  the  estate  shall 
foe  liable  to  satisfy  the  creditors  \  but  this  shall  be  after  he 
hath  stood  out  all  process.''  ^  The  objection,  however,  was 
finally  waived,  and  the  plaintiff  had  a  decree  for  forty  psr 
eewt.  being  the  same  amount  as  the  other  creditors  had  re- 
ceived. 

4  Skvmtr  B,  84, 85. 
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This  difficulty  id  point  of  aTerment  and  proof  (for  the 
foct  of  dissolution  is  notorious  to  all)  may,  however,  as  I 
tliiiik,  be  overcome.  The  acts  of  the  legislature  creating 
the  bank,  and  continuing  its  existence  for  a  limited  time, 
are  made  p«rt  of  the  bill ;  and  as  a  prolonged  existence 
cannot  be  presumed,  and  is  not  asserted  in  the  answers,  the 
Court  must  take  it  to  be  true,  thai  the  corporation  ex- 
pired by  the  legislative  Umitation,  antecedent  to  the  filing 
nf  ike  bill.  Upon  the  clearest  principles  it  cannot  be 
necessary  to  make  a  non-existing  corporation  a  party. 

But  then  it  is  argued,  that  no  decree  ought  to  be  made 
without  making  all  the  stockholders  parties  to  the  bill, 
for  all  are  liable  to  contribution.  I  agree,  that  if  proper 
parties  are  not  made,  the  defendant  may  demur*  to  the 
bill,  or  state  it  by  plea  or  answer,,  or  may  object 
to  a  decree  at  the  hearing,  or  even  obtain  a  reversal, 
in  some  cases,  after  a  decree.  Whenever,  taken  either  by 
demurrer,  or  plea,  or  answer,  or  at  the  hearing,  the 
Court,  if  the  objection  is  well  founded,  is  not  bound  to 
diflmisB  the  hill,  but  may  retain  it,  givii^  leave  to  make 
new  parties.^  The.  subject  as  to  who  are  necessary 
parties,  and  when  they  may  be  dispensed  with,  was  a 
good  deal  discussed  by  the  Court  in  delivering  its  judgment 
in  Weit  vs.  Ban4oU  (2  Mmm  R.  181,  190,  &a:.).  The 
principal  cases  are  there  collected  and  commented  on. 
The  general  rule  is,  that  all  persons  materially  interested, 
either  as  plaintiffs  or  defendants,  are  to  be  made  parties. 
There  are  exceptions,  just  as  old  and  as  well  founded,  as 
the  rule  itself.    Where  the  parties  are  beyond  the  jurisdic^ 


&  Cower  Eq.  PI  33,  ^SB^MUf.  PL  145.  lU^^onea  vs.  Janes,  3 
AOl  110.— P/wrf.  Reg.  WwOL  299.— 1  P.  wm.  428,  599.-3  P.  WiXL 
ddl.^Patt;  ¥1.  CKiiton,  19  Vez.  48,  SB.'-'BMap  0/ WineketUr  ys.  Bea- 
vor,  3  Fez.  ^4.— glttomaf  Omundw,  Jackwn,  11  Fez.  dG&^-'^MSUgan 
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tion,  or  are  SO  numerous,  that  it  is  impossible  1 3  join  them 
all,  a  court  of  chancery  will  make  such  a  decree,  as  it  can, 
without  them.  Its  object  is  to  administer  justice,  and  it  will 
not  suffer  a  rule,  founded  in  its  own  sense  of  propriety  and 
convenience,  to  become  the  instrument  of  a  denial  of  jus- 
tice to  parties  before  the  Court,  who  are  entitled  to  relief. 
What  is  practicable,  to  bring  all  interests  before  it,  will  be 
done.  What  is  impossible  or  impracticable,  it  has  not  the 
rashness  to  attempt,  but  it  contents  itself  with  disposing  of 
the  equities  before  it,  leaving,  as  far  as  it  may,  the  rights  of 
other  persons  unprejudiced.  In  respect  to  the  exception 
on  account  of  the  numerousness  of  parties,  the  question  has 
been  discussed  and  acted  upon  in  many  cases,  particularly 
in  Cluincey  vs.  May  {Free.  Ch.  592),  Leigh  vs.  Thomas  (2 
Vez.  312),  Lloyd\8.  Loaring  (6  Vez.  773),  Adair  vs.  The 
New  River  Company  (11  Vez.  429),  Oood  vs.  Blewitt  (13 
Vez.  397),  and  CocJdmm  vs.  TTumpson  (16  Vez.  320).« 
The  result  of  the  whole  cases  is,  that  where  the  parties  are 
so  numerous,  that  it  is  inconvenient  or  impracticable  to 
bring  all  before  the  court,  the  rule,  which  is  founded  on  the 
consideration  of  public  good,  shall  not  be  applied,  since  it 
would  defeat  the  purposes  of  justice. 

Now,  no  case  could  afford  a  stronger  illustration  for  the 
application  of  the  principle,  than  the  present.  Here,  the 
capital  stock  is  divisible  into  2000  shares  of  100  dollars  each. 
£very  share  is  transferrable,  and  may  be  unlimitedly  assigned 
to  imy  persons  whatsoever,  whether  citizens  or  aliens, 
residents  or  non-residents.  It  is  obviously  iinpracticable  in 
such  a  case  to  bring  all  the  stockholders  before  the  court. 
Many  of  them  may  reside,  and  probably  do  reside,  in  other 


«  See  aiao  Wended  vs.  Van  TUnutdaer^  1  Johns.  Ch,  R.  344.—- ^wer 
-vs.  EktMy^  1  Johnt.  Ch.  R.  437, ^Executors  of  Brasher  vs.  VntwU 
landt,  2  Johns.  Chi  R.  fl42.''Van  Vechten  vs.  Terry,  2  Johns  Ch.  B. 
197. 
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States;  and  the  Court  must  presume,  that  the  shares  are 
very  variously  distributed.  There  is  no  complaint,  that  the 
defendants  now  before  the  Court  do  not  represent  effectu- 
ally the  interests  adverse  to  the  plaintiffs,  or  that  the  strug- 
gle is  not  maintained  with  all  due  legal  pertinacity.  Nor  is 
it  pretended,  that  the  other  stockholders  have  means  of 
affording  a  more  effectual  defence  to  the  defendants  in  re- 
spect to  their  own  particular  interests*  The  objection  is  now 
made  upon  dry  technical  principles  of  strict  right,  and  upon 
these  it  cannot  and  ought  not  to  be  sustained.  The  case  of 
the  City  of  London  vs.  Richmond  et  d.  (2  Vem.  421.  5.  C.  2 
Eq.  Ca.Abr.  86.  S.  C.Preeed.  Ch.  166, 1  Bro.Par.Cas.  516), 
is  in  point.  There,  the  city  had  granted  a  lease  of  certain  wa« 
ter  to  one  w9,  who  afterwards  assigned  over  the  lease  to  trus- 
tees in  trust  for  the  holders  of  the  shares,  (900  shares)  into 
which  it  was  divided.  The  rent  being  unpaid,  the  bill  was 
brought  against  the  assignees  and  some  of  the  shareholders; 
and  upon  an  objection,  that  all  ought  to  have  been  joined, 
it  Iras  expressly  overruled,  upon  the  ground  of  its  impracti- 
cability. There  is  an  anonymous  case  in  2  Equity  Ca$. 
Abr.  166.  ph  7,  to  the  same  effect.  Certain  persons  became 
subscribers  to  a  bank  to  be  authorized  by  parliament, 
and  £6000  was  expended  in  endeavouring  to  effect  the  ob- 
ject. The  persons,  who  had  advanced  the  £6000,  brought 
their  bill  for  repayment  against  sixteen  out  of  two  hundred 
and  fifty  subscribers.  The  Court  overruled  the  objection 
taken  for  want  of  all  the  subscribers,  because,  the  plaintiffs 
sought  to  recover  only  their  proportion  of  the  loss  from  the 
defendants. 

Upon  the  whole,  my  opinion  is,  that  the  objection  of  the 
want  of  sufficient  parties  cannot  be  maintained.  We  may 
then  proceed  to  the  merits  of  the  defence,  as  disclosed  in  Ihe 
answers.  One  ground  there  taken  is,  that  the  demands  of 
the  plaintifis  respectively  are  barred  by  the  statute  of  lim- 
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itations.  But  this  bar  to  a  decree  caanot,  upon  the  facts, 
be  stistaijied.  The  rights  of  the  plaintiffi  accrued  as  against 
the  defendants  within  six  yeaiis ;  for  until  a  refusal  of  pay- 
ment by  the  bank  of  its  notes,  followed  by  an  inability  to 
discharge  them,  there  was  no  cause  of  proceeding  in  equity 
against  .the  defendants.  There  is  no  positive  bar  to  suits 
in  equity ;  but  whenever  any  limitation  is  adopted,  it  is  or- 
dinarily regulated  by  analogy  to  the  common  law.  Here, 
the  claim  is  against  a  trust  fund  in  the  hands  of  the  defend- 
ants ;  and  in  cases,  not  of  constructive,  but  of  express 
trusts,  so  long,  at  least,  as  they  are  not  encountered  by  an 
adverse  possession  and  denial  of  right,  the  statute  of  limita- 
tions does  not  begin  to  run.  I  should  have  very  great  diffi- 
culty in  allowing  a  bar  of  the  statute  of  limitations  to 
operate  in  a  case  of  this  nature,  unless  where  the  circum- 
stances of  negligence  on  one  side,  and  of  positive  denial 
of  right  on  the  other  were  very  cogent.  Here  the  cqntal 
stock  was  actually  divided,  to  the  amoant  of  $150,000,  in 
January  and  October  1813,  at  a  time  when  it  waa  perSottij 
well  known,  or  ought  to  have  been  known,  that  a  very 
large  number  of  bank  notes,  amounting,  I  believe,  to  more 
than  $90,000,  were  due,  and  outstanding  against  the  bank. 
If  what  has  fallen  from  the  bar  be  correct,  this  large 
amount  remains  yet  unpaid.  How  was  its  payment  provid- 
ed for  f  Simply  by  the  notes  due  to  the  bank,  then  outstand- 
ing, the  productiveness  of  which  could  not  be  then  ascer- 
tained, and .  the  utter  insolvency  of  the  debtors  has  been 
eince  fully  established.  These  notes,  indeed,  to  an  amount 
of  more  than  $140,000  (including  the  stock  notes,  for  the 
unpaid  quarter  part  of  the  capital  stock),  were  due  almost 
entirely  from  the  directors  of  the  bank,  from  whose  official 
miscohduct  the  stockholders  ought  certainly  to  derive  no 
benefit,  if  they  are  not  to  be  affected  with  any  private 
jresponsibility. 
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The  odIj  other  ground,  suggested  as  a  defence  by  the 
defendants,  is,  that  they  have  been  guilty  of  no  fraud,  and 
that  the  division  of  the  capital  stock  was  an  act  authorized 
by  law ;  and  there  is  no  equity  to  relieve  the  plaintiffs  by 
throwing  the  loss  on  the  stockholders.  The  answer  to  this 
argument,  for  such  it  is,  has  already  been  given.  The 
stockholders  have  no  right  to  any  thing  but  the  residuum  of 
the  capital  stock,  after  payment  of  all  the  debts  of  the 
bank.  The  funds  in  their  hands,  therefore,  have  an  equity 
attached  to  them,  in  favour  of  the  creditors,  which  it  is 
against  conscience  to  resist.  To  be  sure,  the  plaintiffs 
might,  if  their  bill  had  been  properly  framed,  have  shown  a 
much  stronger  case  for  equity,  and  might  have  shown  due 
diligence  in  attempting  to  enforce  their  rights.  I  allude 
to  the  known  facts  of  the  various  suits  at  common  law,  some 
of  which  have  been  cited  at  the  bar,  and  others  brought  to 
this  Court  for  decision,  in  which  great  efforts  have  been 
made  to  obtain  a  remedy  at  law,  by  the  bill-holders,  without 
success. 

The  next  question  is,  what  sort  of  decree  the  plaintiffs  are 
entitled  to.  Are  they  entitled  to  a  decree,  to  the  full 
amount  of  the  dividends  received  by  the  defendants  re- 
spectively, towards  payment  of  the  debts  due  from  the  bank 
to  them,  or  are  they  entitled  only  to  a  pro  rata  payment 
out  of  that  dividend,  in  the  proportion,  which  the  stock, 
held  by  the  defendants,  bears  to  the  whole  capital  stock  ? 

The  bill  does  not  allege,  that  the  other  stockholders,  who 
have  received  dividends,  are  insolvent,  or  out  of  the  jurisdic- 
tion of  the  Court.  Nor  does  it  state  what  the  amount  of 
the  debts  due  from  the  bank  to  bill-holders,  or  others, 
is.  It  would  have  been  desirable,  ^s  far  as  it  was  prac- 
ticable, that  all  the  other  creditors,  who  had  a  common 
interest,  might  have  been  brought  before  the  Court.  But 
neither  party  has  urged  it,  or  waived  any  formal  objection 
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to  the  introduction  of  them.  The  Court,  therefore,  in 
proceeding  to  do  equity  to  those  before  it»  must  take 
care,  that  it  is  not  the  instrument  of  injustice  to  others, 
who  are  not  represented.  J^Tan  constaiy  if  the  whole  fund 
is  taken  from  the  defendants  in  favour  of  the  plaintiflb, 
that  there  will  remain  any  solvent  stockholders,  from  whom 
the  other  creditors  can  claim  any  share.  It  is  true,  in 
the  case  of  the  City  of  London  vs.  Richmond  (2  Vem. 
421  .^  I  Bro.  Par.  Cos.  518),  that,  though  all  the  parties  in 
interest  were  not  before  the  Court,  the  full  rent  was  de- 
creed. But  diat  case  furnishes  no  rule  for  the  present, 
for  there  the  trustees  of  all  the  share-holders  were  before 
the  Court,  and  they  were  the  assignees  of  the  estate,  and 
therefore  held  it  liable  to  the  rent.  In  the  anonymous 
case  in  2  Eq.  Ca.  Abr.  166,  pi.  7,  the  decree  was  only  for 
a  proportion  of  the  money  expended.  But,  there,  the  bill 
asked  for  no  more.  I  rather  incline  to  think,  that  the 
judges  in  the  cases  in  15  Mass.  R.  505,  fy  16  Mass.  R.  9, 
meant  to  indicate  an  opinion  in  favour  of  the  bill-holders 
only  for  a  proportion,  unless  special  circumstances  were 
made  out,  such  as  insolvency,  &c. 

What  would  be  the  effect  of  the  introduction  of  an 
averment  of  the  insolvency  of  the  other  stockholders,  or 
their  being  out  of  the  jurisdiction,  or  of  other  circumstan- 
ces denoting  a  peculiar  equity,  in  a  bill  of  this  nature,  it  is 
not  now  necessary  to  decide.'^  Taking  into  consideration  the 
manifest  defects  of  the  present  bill,  the  long  delay  in  insti- 
tuting the  present  suit  (which  is  not  accounted  for  in  any 
averments  framed  for  this  purpose),  the  possible,  nay,  proba- 
ble intermediate  insolvencies  of  some  of  the  stockholders, 
the  injustice,  which  may  arise  to  other  creditors  of  the  bank, 
not  before  the  Court,  by  any  other  course,  I  have  come  to 

7  See  JUadax  vs.  Jacksony  3  Atk.  405, — Attorney  General  vs.  Jadeson, 

U  Vez,  365. 
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the  conclusion,  that  our  duty  is  best  performed  by  holding 
the  plaintiffs  entitled  to  a  decree,  that  the  defendants  pay 
out  of  the  dividends  of  the  capital  stock  received  by  them, 
so  much  of  the  debts  due  to  the  plaintiffs,  as  the  num- 
ber of  shares  held  by  them  in  the  same  capital  stock  {viz. 
320  shares)  bears  to  the  whole  number  of  shares  in  the  cap- 
ital stock  {viz,  2000  shares). 

There  is  much  force  in  the  suggestion,  that  the  corpora- 
tion books  have  been  withdrawn  and  secreted,  so  that  the 
plaintiffs  were  unable  originally  to  ascertain  who  the  other 
stockholders  were.  But  this  difficulty  might,  in  some  mea- 
sure, have  been  overcome  by  apt  averments  in  the  bill; 
and  the  disclosure  of  the  names  of  several  stockholders  in 
the  answers  puts  the  plaintiffs  in  possession  of  facts,  by 
which,  at  their  choice,  they  might  by  an  amendment  have 
brought  those  persons  before  the  Court,  or  have  assigned  a 
sufficient  reason  for  the  omission. 

My  judgment  accordingly  is,  that  the  defendants  are  to 
pay  the  plaintiffs,  in  the  proportion  already  intimated,^  and 
no  further. 

Decree  accordingly  vnth  costs. 

8  In  2  Vern.  R.  396,  there  is  a  note  stating,  that  in  the  case  between 
Dr.  Salmon  and  the  Hamburg  Company,  the  members  in  (^V  private 
eapaeiiUs  were  made  liable,  the  company  having  no  goods.  That  case 
ifl  not  reported  in  any  other  book,  ana  the  circumstances  of  it  are  not 
therefore  known. 
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The  Same  v$.  Tuttle. 

Where,  by  mistake,  firaad,  or  accident,  the  tonnage  and  Kgfat  dotiei,  payable  by  law, 
are  not  paid  by  the  owner  of  a  vesiel,  an  action  of  debt  lies  against  him  to  recov- 
er them. 

Bat  not  against  a  mere  consignee  of  the  vessel,  for  he  has  no  inteieet  or  qiecial  pro- 
perty in  the  vettel. 

Neither  by  the  British  Treaty  of  3d  July  1815,  nor  by  any  Act  of  Congress,  nor  by 
tlie  President's  Proclamation  of  24th  August  1822.  are  BriiUh  ships,  coming  fiom 
ports  in  BritUh  Colonies,  entitled  to  enter  Ameriam  ports,  on  payment  of  the  same 
tonnage  and  light  duties  as  American  vessels ;  but  they  are  to  pay  the  full  duties 
on  foreign  vessels.  The  treaty  of  1815  applies  only  to  vessels  coming  firom  Eoro- 
pean  ports. 

Debt  for  tonnage  and  light  money,  of  50  cents  per  ton,  as 
due  from  certain  £n^tf A  vessels  coming  from  J^Tova  Scotia. 
Plea,  JVt/  debetj  upon  which  a  trial  was  had,  and  a  bill 
of  exceptions  taken  at  the  trial,  to  the  opinion  of  the  Court 
given  proformdf  in  order  to  bring  the  points  upon  a  writ  of 
error  to  the  Circuit  Court. 

OrTy  for  the  defendants,  made  three  points:  1.  That  no 
action  of  debt  lay  in  such  a  case  against  any  person,  though 
owner  of  the  vessel,  even  admitting  the  duties  due  and  un- 
paid :  2.  That  if  debt  would  lie  against  the  owner,  it  did 
not  lie  against  a  person,  who  was  only  consignee  of  the  ves- 
sels :  3.  That  upon  a  true  exposition  of  the  acts  of  Con- 
gress, no  higher  tonnage  duties  were  due  on  vessels  coming 
from  the  Provinces,  than  from  European  British  ports,  both 
being,  by  the  treaty  of  1815^  and  the  acts  of  Congress,  put 
on  the  same  footing. 

Shepley^  District  Attorney,  for  the  United  States^  argued, 
1.  That  debt  did  lie  in  such  a  case  as  this  for  duties,  and 
cited  United  States  vs.  Lyman^  1  Mason  R.  498 :  2.  That 
it  lay  against  a  consignee,  as  the  substitute  for  the  owner ; 
and  for  this  he  cited  Attorney  General  vs.   Weeks^   Bunb. 
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JFL  224  :  3.  That  the  acts  of  Congress  made  vessels  coming 
from  British  ports  in  the  Provinces  and  Colonies  liable  to  the 
tonnage  and  light  duties  of  50  cents  per  ton.  He  cited  all 
the  acts  ofCongress  on  the  subject,  viz.  Act  of  20  July  1789, 
ch.  3,  §  1  5  Act  of  20  July  1790,  ch.  30  [57]  ;  Act  of  2 
March  1799,  ch.  128,  ^  63 ;  Act  of  27  March  1804,  ch.  57, 
^6;  Act  of  1  July  1812,  ch.  112,^3;  Act  of  3  March 
1815,  ch.  [758],  <^  1 ;  Act  of  3  of  March  1819,  ch.  74,  <^  2  j 
British  Treaty  of  3  July  1815,  art.  2;  Act  of  27  April  1816, 
ch.  107,^  6,  8;  Navigation  Act,  18  April  1818,  ch.  65, 
§  1  ;  Act  of  15  May  1820,  ch.  122,  ^  1 ;  Act  of  6  May 
1822,  ch.  56,  §  1 ;  President's  Proclamation  of  24  August 
1822. 

Stort  J.  Upon  the  first  point  made  at  the  bar  I  have  no 
difficulty.  If  the  tonnage  and  light  money,  by  fraud,  acci- 
dent, or  mistake,  remained  unpaid  by  the  owner,  when  legally 
due,  my  opinion  is,  that  this  is  a  proper  form  of  action  to 
enforce  the  payment.  The  general  principle  was  much  dis- 
cussed in  United  States  vs.  Lyman  (1  Mason  R.  498),  and 
.to  that  opinion  I  deliberately  adhere.  It  is  true,  that  the 
act  of  1799,  ch.  128,  ^  63,  provides,  "  that  the  duties  im- 
posed by  law  on  the  tonnage  of  any  ship  or  vessel  shall  be 
paid  to  the  collector,  at  the  time  of  making  entry  of  such 
ship  or  vessel ;  and  it  shall  not  be  lawful  to  grant  any  per- 
mit, or  unlade  any  goods  cLc.  whatever  from  such  ship  or 
vessel,  until  the  said  tonnage  duty  is  first  paid."  But  this  is 
merely  directory  to  the  collector,  and  no  penalty  or  forfeit- 
ure for  the  non-observance  of  the  provision  is  inflicted. 
Surely,  it  will  not  be  contended,  that  if  the  collector  should, 
by  mistake,  grant  a  permit  to  unlaid  before  these  duties  were 
paid,  it  would  be  so  far  illegal,  as  to  forfeit  the  goods  or  the 
vessel,  within  the  50th  section  of  the  Revenue  Act  of  1799, 
ch.  128,  To  say,  that  the  I7m^ecl&a^e«  cannot  recover  duties, 
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Dot  paid  to  them,  by  any  action,  is  in  effect  to  assert,  that 
they  have  rights  without  a  remedy.  If  there  is  any  remedy, 
it  is  an  action  or  information  of  debt. 

The  second  point  is,  whether  the  action  lies  against  the 
consignee  of  the  vessel,  or  against  the  owner  only.  My 
opinion  is,  that  it  lies  only  against  the  owner.  It  is  a  charge 
on  the  vessel  itself,  and  is  to  be  borne  by  the  proprietor 
thereof.  A  mere  consignee  is  not,  in  any  just  sense  of 
law,  a  general  or  a  special  owner.  The  act  of  1790,ch.  30, 
^  1,  provides,  that  on  all  vessels  of  the  United  States^  &c. 
&c.  a  certain  tonnage  duty  shall  be  paid ;  ^'  and  on  the  other 
ships  or  vessels  at  the  rate  of  50  cents  per  ton."  The  act 
of  27  March  1804,  ch.  67,  ^  6,  provides,  that  a  duty  of  60 
cents  per  ton,  to  be  denominated  *'  light  money,"  shall  be 
levied  and  collected  in  the  same  manner  as  tonnage  duties, 
'^  on  all  ships  and  vessels  not  of  the  United  States^  which, 
after  &c«,  may  enter  the  ports  of  the  United  States.^  It  is 
clear  from  these  provisions,  that  the  charge  is  confined  to 
the  vessel,  and  binds  the  owner ;  and  in  no  respect  applies 
to  the  importer  of  the  cargo,  or  the  consignee  of  the  vessel ; 
consequently  the  Court  cannot  extend  the  charge  to  any 
person  but  the  owner,  who,  in  all  cases  of  this  nature,  is, 
by  implication,  personally  bound,  as  the  vessel  itself  is  inca- 
pable of  payment. 

The  case  of  Attorney  General  vs.  Weeks  {Bunb.  223, 
224)  has  been  cited  in  support  of  a  different  doctrine. 
That  case  turned  altogether  upon  the  construction  of  acts 
of  the  British  Parliament  respecting  importations.  It  was 
an  information  of  debt  for  nonpayment  of  duties.  -  One 
question  was,  whether,  in  such  an  information  of  debt  for 
duties,  any  person  can  be  charged  but  the  actual  importer. 
The  Court  held,  ^^  that  in  such  a  case  the  person  to  be 
charged  as  importer,  must  have  such  an  interest  in  the 
goods,  as  to  be  liable  to  pay  the  duties,  and  it  will  not  ex- 
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tend  to  a  mere  agent  or  servant.  But  if  he  is  jointly  in- 
terested with  another,  the  Crown  may  recover  the  whole 
against  one  &c.  &c.  A  factor  for  a  person  abroad  is  in 
this  case  undoubtedly  liable,  because  the  Crown  cannot  get 
at  the  principal ;  and  a  factor  for  a  merchant  here  has  some 
sort  of  interest  in  the  goods,  and  has  some  share  and  allow- 
ance for  his  factorage,  and  has  a  special  property  in  the 
goods.  He  is  to  take  the  goods  and  pay  the  duties,  and 
therefore  must  be  taken  to  be  the  importer  ;  diter,  in  case 
of  a  mere  agent  or  servant."  The  most,  that  can  be  said  of 
this  case,  is,  that  a  factor  under  the  British  laws  is  an  im- 
porter within  the  sense  of  those  laws,  as  having  a  special 
property  in  the  goods..  But  a  consignee  of  the  vessel  has  a 
mere  agency,  and  no  special  property,  and  therefore  is  not 
in  the  same  predicament. 

As  to  the  third  point,  I  am  of  opinion,  that  the  tonnage 
duties  &c.,  payable  on  foreign  vessels,  are  not  changed  by 
the  British  treaty  of  3d  of  July  1815,  or  the  acts  of  Congress 
and  the  President's  proclamation  pursuant  thereto,  so  far  as 
respects  vessels  coming  from  British  colonies.  .  The  treaty 
of  1815,  putting  British  vessels,  coming  into  our  ports,  as  to 
duties  and  charges,  on  the  same  footing  as  American  vessels , 
extends  to  vessels  coming  from  European  ports,  and  not  to 
vessels  comhig  from  the  West  Indies^  or  the  British  posses- 
sions in  JVb/tA  America.  The  act  of  1816,  ch.  107,  ^  6, 
continued  the  existing  tonnage  duty  ^  and  authorized  the 
repeal  of  the  discriminating  duties,  tonnage,  as  well  as  oth- 
ers, created  by  that  act,  in  the  manner  provided  by  the  act 
of  1815,  ch.  [758].  The  latter  act  authoyzed  the  Presi- 
dent to  announce  the  repeal,  when  he  was  satisfied,  that  the 
countervailing  and  discriminating  duties  of  the  foreign  na- 
tion, in  whose  favour  the  repeal  should  apply,  were  repealed 
by  such  nation.  The  act  of  the  6th  of  May  1822,  ch.  56, 
authorized  the  President,  by  proclamation,  to  open   trade 
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JVew  York  at  January  term,  1812,  and  continued  from  term 
to  term  until  May  term,  1821,  and  then  discontinued^  and 
that  the  cause  of  action  accrued  within  six  years  before  the 
commencement  of  the  same  action.  The  defendant  de- 
murred  to  this  replication,  and  the  plaintiff  joined  in  the 
demurrer.  On  a  demurrer  to  the  fourth  plea,  it  was  waived 
by  the  defendant. 

Prescoit^  for  the  defendant,  in  support  of  his  demurrer  to  the 
replication  to  the  second,  third,  and  fifth  pleas,  cited  2  SdOc, 
420,  421;  2  Saund.  Rep.GS^  noted;  6  Term  Rep.  617; 
3  Term  Rep.  662. 

Gr.  Sullivan,  for  the  plaintifi*,  argued  e  contra. 

Stort  J.  Whatever  may  be  the  case  as  to  the  other 
pleas,  the  plea  of  the  statute  of  limitations  of  Massachusetts  is 
a  complete  bar  to  the  present  suit,  unless  the  matter,  set  up 
in  the  replication,  is  sufficient  to  avoid  it.  In  my  judgment 
it  is  wholly  insufficient.  There  is  no  case,  where  the  stat- 
ute is  stopped  by  the  commencement  of  an  action,  unless 
that  action  is  kept  alive  after  the  first  process  is  returned,  by 
continuances,  and  is  the  same  suit  to  which  the  statute  is 
pleaded  as  a  bar.  A  suit  commenced,  and  afterwards  dis- 
continued, will  not  aid  the  plaintiff  in  another  suit,  even  in 
the  same  court  for  the  same  cause  of  action.  The  case  of 
Smith  vs.  Boiaer  (3  Term  Rep.  662)  is  directly  in  point,  and 
decisive  against  the  plaintiff. 

Even  if  the  law  were  otherwise  on  this  point,  it  would  be 
impossible  to  contend  successfully  for  the  proposition,  that 
a  suit  commenced  in  another  state  would  take  a  case  out  of 
the  statute  of  limitations  o{  Massachusetts,  in  an  action  pend- 
ing here.  No  such  exception  is  expressed  or  can  be  implied 
from  that  statute.  The  judgment  must  therefore  be  for  the 
defendant  on  the  demurrer,  the  replication  being  funda- 
mentally bad ;  and  this  makes  an  end  of  the  action. 

Judgment  accordingly  • 
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The  fourth  section  of  the  act  of  1820,  Ch;  122,  referring  to  the  act  of  1818,  Cb.  65, 
and  that  referring  again  to  the  revenue  acts  of  the  United  States,  as  to  the 
made  of  suing  for,  and  recovering,  penalties  and  forfeitures  ilec.,  does  not,  by 
implication,  adopt  the  71st  section  of  the  collection,  act  of  1799.  Ch.  128,  as  to 
the  omuprobandi  heing'thrown  on  the  claimant,  on  seizures  under  the  act. 


Information  or  libel  of  seizure  for  importing  into  Boston^ 
from  the  province  of  JVew  Brunstoick,  certain  coal,  which  was 
not  truly  goods  or  merchandise  of  the  growth,  produce,  or 
manufacture  of  the  said  province,  contrary  t6  the  act  of  15 
May  1820,  ch.  122,  ^  3. 

At  the  trial,  the  principal  inquiry  was,  whether  the  coal 
was  the  produce  of  the  province  of  J^Tew  Brunswick ;  and 
the  evidence  on  both  sides  was  so  contradictory,  that  the 
question,  on  whom  the  burthen  of  proof  rested,  became  the 
turning  point  of  the  cause. 

Blakcj  for  the  United  States,  contended,  that  the  burthen  of 
proof  rested  on  the  claimant,  the  act  of  1820,  ch.  122,  hav- 
ing in  effect  adopted  the  provision  of  the  act  of  1799,  ch. 
128;  ^  71. 

Bliss,  for  the  claimant,  argued  e  contra,  that  the  act  of 
1820,  did  not,  by  its  reference,  adopt  the  71st  section  of  the 
act  of  1799,  and  therefore  the  cause  must  be  decided  by  the 

general  principles  of  the  law  of  evidence. 

« 

Stort  J.  The  evidence  in  this  case  is  so  very  uncertain, 
and  in  some  respects  so  contradictory,  that  the  question, 
whether  the  burthen  of  proof  rests  on  the  claimant  to  estab- 
lish the  origin  of  the  coal,  becomes  in  fact  the  turning  point 
6f  the  cause.  The  71st  section  of  the  collection  act  of  2d  of 
March  1799,  ch.  128,  declares,  that  "  in  actions,  suits,  or  in- 
formations  to  be  brought,  where  any  seizure  shall  be  made 
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pursuant  to  this  act,  if  the  property  be  claimed  by  any  person, 
in  every  such  case  the  onus  probandi  shall  be  upon  such 
daimant;  but-  the  onus  probandi  shall  lie  on  the  claimant, 
only  where  probable  cause  is  shown  for  such  prosecution,  to 
be  judged  of  by  the  Court,  before  whom  the  prosecution  is 
had."  The  act  of  tdth  of  May  1620,  ch.  122,  under  which 
the  present  prosecution  is  instituted,  declares,  "  that  all  pe- 
nalties and  forfeitures,  incurred  under  this  act,  shall  be 
sued  for,  recovered,  distributed,  and  accounted  for,  and  the 
same  may  be  mitigated,  or  remitted,  in  the  manner  and  ac- 
cording to  the  provisions  of  the  act,  to  which  this  is  supple* 

mentary."        • 

The  act  referred  to  is  the  act  of  18th  of  April  1818,  ch. 
65,  which  declares,  ^' that  all  penalties  and  forfeitures  in« 
eurred  by  force  of  this  act  shall  be  sued  for,  recovered, 
distributed,  and  accounted  for,  and  may  be  mitigated  or  re* 
mitted,  in  the  manner  and  according  to  the  provisions  of 
the  revenue  laws  of  the  United  States  J"  The  act  of  i799,  ch. 
128,  is  certainly  a  revenue  act  within  the  meaning  of  this 
clause;  and  no  one  denies,  that  here  there  was  probable 
cause  of  seizure ;  and  therefore  the  true  question,  arising  on 
the  act  of  1820,  is,  whether  it  adopts,  by  reference  and  in- 
tendment, the  provision  of  the  7 1st  sectiof^  of  the  act  of  1799, 
ch.  128.  If  there  were  no  other  provisions  in  this  act  ap- 
plicable to  the  subject  matter,  it  might  be  difficult  to  satisfy 
the  exigency  of  the  language  in  any  other  manner.  But 
the  89th  section  of  the  act  of  1799  provides,  in  the  fullest 
manner,  for  the  mode  of  suing  for,  and  recovering,  penalties 
and  forfeitures  under  the  act ;  and  in  like  manner,  the  9l8t 
section  provides  for  the  distribution  oi^  and  accounting 
for,  such  penalties  and  forfeitures.  The  act  of  1797,  ch.  67, 
provides  for  the  mode  of  remitting  and  mitigating  such  pe- 
nalties and  forfeitures.  So  that,  independently  of  the  7181 
section  of  the  act  of  1799,  the  references  in  the  nets  of  1S18 
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and  1820  are  completely  satisfied  in  their  terms,  viz.  as  to 
the  mode  of  suing  for,  recovering,  distribating,  accounting 
for,  mitigating,  and  remitting  penalties  and  forfeitures. 

After  bestowing  considerable  attention  to  the  subject,  my 
mind  has  at  last  arrived  at  the  conclusion,  that  under  such 
circumstances  the  7Jst  section  ought  not  to  be  construed 
to  be  adopted  by  implication.  The  mode  of  suing  for  and 
recovering  penalties  and  forfeitures  does  not  necessarily  in- 
clude any  rules  as  to  the  adoption  or  rejection  of  evidence, 
or  as  to  the  ontu  probandi.  There  is  some  hardship  in  ex- 
tending a  rule  of  this  nature  beyond  the  general  principles, 
on  which  the  law  of  evidence  is  founded.  It  may,  nay  it 
often  must,  have  the  effect  of  superinducing  a  forfeiture. 
The  present  case  exemplifies  the  justice  of  this  remark. 
Feeling,  therefore,  a  strong  impression,  that  the  Court  ought 
not  to  change  the  rules  of  evidence,  as  to  the  burthen  of 
proof,  without  a  clear  expression  of  the  legislative  intention, 
and  perceiving  in  the  present  case  no  such  expression,  I  be- 
lieve, that  my  duty  is  best  performed  by  adhering  to  the  doc- 
trine of  the  common  law.  I  shall  therefore  acquit  the  proper- 
ty seized,  upon  the  ground,  that  the  anus  probandi  is  on  the 
government,  and  that  the  evidence  leaves  the  point  of  the 
origin  of  the  coal  in  a  state  too  uncertain  and  equivocal  to 
found  any  decree  of  condemnation. 

Decree  accordingly. 
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The  Ship  Packet,  S.  P.  Barker  master. 

A  factor,  to  whom  a  general  shipmeDt  has  been  entrusted  as  lecnrity  for  advances 
ootnmissions,  and  expenses,  has  a  special  property  only  in  the  shipment,  and 
subject  to  liis  lien  for  those  chaiges,  the  owner  may  dispose  of  them  as  he  pleaiefc 
and  the  conveyance  will  carry  the  right 

In  the  admiralty,  where  the  foctor,  and  the  persons  claiming  a  derivative  title  under 
the  owner,  contest  the  right  to  the  proceeds,  the  Court  will  decide  upon  the  equities 
of  all  concerned,  and  decree  the  amount  of  the  lien  to  the  Actors,  and  the  residue 

'  of  the  proceeds  to  the  other  claimants. 

If,  in  such  a  case,  a  factor  seu  up  a  title  as  general  owner,  and  not  merely  for  a  lien 
he  will  not  be  entitled  to  costs. 


Xhe  principal  questions  were  disposed  of  at  the  hearing 
at  the  last  term,  and  the  opinion  of  the  Court  will  be  found 
ante  p.  255.  Messrs.  Sweit  fy  Hammond^  however,  claimed  a 
right  to  the  proceeds  of  certain  goods,  part  of  the  cargo, 
under  the  following  circumstances,  which  were  stated  in  the 
report  of  the  auditors.  On  the  27th  of  June  1821,  Captain 
Barker  entered  into  an  agreement  with  them  as  follows : 
^'Memorandum  of  an  agreement  made  between  Stveit  ^ 
Hammond,  and  Samuel  P.  Barker,  all  of  Boston.  The  said 
Barker  agrees  to  pay  Sioett  ^  Hammond  one  per  cent  for 
endorsing  his  bills  on  Thomas  Wilson  fy  Co.  of  London,  at 
sixty  days'  sight,  for  £1500  sterling,  and  the  said  Barker 
agrees  to  deliver  to  Suoett  ^  Hammond  the  following  mer- 
chandise, as  collateral  security,  viz*  82  boxes  of  brown  Ha- 
vannah  sugar,  72  do.  white  sugar,  72  barrels  of  coffee,  52 
bales  of  cotton,  valued  at  $9983,08  [in  the  aggregate].  And 
it  is  further  agreed,  that  Sweit  ^  Hammond  are  to  ship  the 
above  merchandize  to  Steiglitz  fy  Co,,  St.  Petersburg,  or 
Good,  Rainals,  fy  Co.,  Copenhagen,  for  sale,  and  the  proceeds 
subject  to  the  order  of  said  Sweti  fy  Hammond,  and  on  the 
arrival  at  Boston  of  the  returns  from  Copenhagen  or  St. 
Petersburg,  the  merchandise  to  be  consigned  to  the  said 
Svfett  fy  Hammond,  who  are  to  enter  and  sell  the  same,  and 
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charge  a  commission  of  two  and  a  half  per  cent,  and  when 
the  money  is  received  for  the  sales,  it  is  to  be  paid  over*  to 
the  said  Barker  by  Swett  fy  Hammond^  provided  the  bills 
before  mentioned  are  paid.  The  said  Barker  is  to  pay  all 
expenses,  and  to  be  at  all  the  risk.  The  said  Swett  if  Ham- 
mond are  to  get  the  property  insured  out  and  home,  and  in 
case  of  loss,  the  amount  insured  is  to  be  paid  over  to  the  said 
Barker^  after  deducting  two  and  a  half  j^er  cent,  and  all  other 
charges." 

Captain  Barker  had  previously  bought,  at  New  York^  a 
quantity  of  coffee  and  sugar,  amounting  to  upwards  of 
$25,000,  which  goods  had  been  pledged  to  Siiett  fy  Ham- 
mandy  as  bol  lateral  security  for  advances  made  by  them,  to 
pay  for  the  same  at  J^ew  York.  These  goods  were  shipped 
from  JVew  York  to  Boston^  consigned  to  Stoett  fy  Hammond^ 
and  after  their  arrival,  several  parcels  of  them  were  sold  to 
ThonuLs  Welsh,  William  Oliver,  P.  fy  T.  Curtis,  and  Samud 
Upton  and  Hawkes  Lincoln.  A  part  of  the  same  purchase 
was  the  sugar  and  coffee  referred  to  in  the  foregoing  me- 
morandum. 

The  goods,  stated  in  the  memorandum,  were  shipped  in 
the  Packet,  and  consigned  by  Swett  fy  Hammond  to  Steiglitz 
fy  Co,  at  St.  Petersburg,  for  sales  and  returns.  Steiglitz  ^ 
Co.  acknowledged  the  receipt  of  these  goods,  and  sent 
a  separate  account  of  sales  of  them  to  Stoeit  ir  Hammond, 
and  shipped  to  them,  as  returns,  certain  goods,  viz.  716  bars 
of  iron,  7  bundles  of  hemp,  50  packs  half  duck,  25  casks  of 
tallow,  and  463  coils  of  cordage,  the  proceeds  of  which  were 
now  claimed  by  Swett  ^  Hammond. 

The  bills  drawn  by  Captain  Barker  on  Thomas  Wilson  fy 
Co.  for  £1500  were  duly  paid;  and  Captctin  Barker  stated 
before  the  auditors,  that  he  considered  the  memorandum 
contract  with  Swett  ^  Hammond  thereby  terminated ;  and 
as  he  had  procured  Steiglitz  Sf  Co.  to  consign  to  Stoett  Sf 
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Hammond  an  amount  of  goods  eqaivalent  to  the  amount 
pledged  to  them,  on  which  they  would  receive  a  commission^ 
he  thought  himself  at  liberty  to  appropriate  his  own  proper- 
ty so  shipped  as  aforesaid  by  Stetglitz  ^  Co.  as  returns,  to 
such  of  the    other    shippers    as    he    pleased.      He   ac- 
cordingly appropriated  to  P.  Sf  T.  Curtis  114  coils  of  cord- 
age and  4  bundles  of  hemp ;  to  A.  AspintoaU  381  bars  of 
iron ;  to  Samuel  Upton  the  residue  of  the  iron,  three  bun- 
dles of  hemp,  and  114  coils  of  cordage.    The  50  packs 
of  half  duck  and  25  casks  of  tallow  he  considered  as  ap- 
propriated to  Swett  Sf  Hammond^  as  returns  for  an  invoice  of 
^3151,57,  feonsigned  by  them,  on  the  intended  voyage,  to 
Captain  Barker^  for  sales  and  returns.    The  bills  t>f  lading 
of  the  respective  appropriations  were  handed    to  Curtis, 
JispinwaU,  and  Uptons  by  Captain  Barker  on  his  arrival  at 
Boston ;  but  Captain  Barker  stated,  that  the  appropriation 
was  made  at  Cronstadt^  and  letters  of  advice  and  bills  of 
lading  were  sent  by  him  to  them  from  thence  accordingly ; 
but  they  never  reached  the  parties,  who  had  no  notice  of  the 
appropriation,  until  the  arrival  of  the  ship  at  Boston.    The 
claim  of  Svjett  fy  Hammond  was  not  for  a  lien,  but  as  general 
owners  of  the  property. 

The  463  coik  of  cordage  above  referred  to  were  also 
claimed  in  behalf  of/.  /•  Pflug  of  Cronsiadt^  as  his  own 
property.  The  facts,  as  stated  by  the  auditors,  were  as  fol- 
lows. A  bill  of  parcels  of  463  coils  of  cordage,  and  2  ca- 
bles, signed  by  J.  /.  Pflugy  at  Cronstadt,  on  16th  of  Sep- 
tember 1821,  with  the  weight  and  cost,  was  produced, 
containing  a  statement,  that.it  is  ^*  shipt  on  joint  account  on 
board  the  American  vessel  Packet^  bound  to  Boston,^  and 
charges  Captain  Barker  with  his  half  of  the  amount  of  the  costj 
and  adds,  "  you  will  have  the  goodness  to  pay  my  brother, 
Mr.  Charles  Pfiug.^^  Ci4>tain  Barker  also  produced  a 
memorandam  of  account  in  the  handwriting  of  /.  J.  Pflag^ 
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ID  which  he  is  charged  with  the  one  half  of  the  cost, 
and  is  allowed  certain  credits,  leaving  a  balance  dae  to 
Pfiug  of  reals  3626,17,  to  meet  which  balance  Captain 
Barker  stated,  that  he  left  in  the  hands  of  Pflug  property 
amounting  to  |(1000,  out  of  the  proceeds  of  which  Pflug 
was  to  receive  his  balance.  There  was  also  a  letter  from 
/.  /.  Pflug  of  the  29th  of  September  1821,  to  Captain 
Barker^  in  which  he  states,  "  agreeably  to  our  mutual  con* 
sent,  I  have  shipped  for  joint  account  and  ride  on  board  the 
ship  Pockety  B.  No.  1  to  465,  40  tons  of  tarred  cordage, 
weighing  &.c.  (the  exact  amount  in  the  bill  of  parcels). 
Further,  have  loaded  in  said  ship,  on  my  own  account  and 
my  oum  hazard^  8  hawsers,  weighing  &c.,  which  permit 
me  to  consign  to  your  good  self,  and  request  you  will  be 
good  enough,  on  your  safe  arrival  at  Boston^  to  dispose 
of  the  above  hawsers,  a$  well  at  my  half  share  of  the  above 
40  tons  cordage,  to  the  best  advantage  possible,  and  be 
pleased  to  remit  of  the  net  proceeds  $2000  to  my  friends 
Messrs.  William  Sf  James  Levin  in  London.  The  insurance 
for  these  44  tons  cordage,  you  assure  me  has  been  already 
effected;  will  you  therefore  be  good  enough  to  say  at 
what  rate  of  primage,  &c."  In  a  postscript  he  adds, 
^^the  residue  of  the  proceeds,  after  remitting  the  $2000 
<&c.,  I  shall  settle  with  you  here  in  1822,  or  otherwise 
through  my  friends  in  Jlmerica^  in  case  of  your  not  arriv- 
ing at  that  time." 

Captain  Barker  advised  Steiglitz  fy  Co.  of  this  shipment 
on  board  of  the  Paeketj  and  signed  a  bill  of  lading  for  the 
whole  of  the  cordage,  as  shipped  for  account  of  Sufett  & 
Hammond,  and  consigned  to  them.  The  reason  of  which 
was,  as  he  stated,  that  the  property  might  be  covered  by  an 
insurance,  which  Swett  fy  Hammond  had  caused  to  be  ef- 
fected for  him  on  the  voyage  out  and  home.  Captain 
Barker  also  signed  a  bill  of  lading  for  the  whole  quantity 
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of  cordage,  as  shipped  by  said  Pflug^  but  consigned  to 
self  (Barker)  at  Boston. 

Upon  these  facts,  stated  at  large  in  the  report  of  the  an* 
ditors,  several  questions  arose  in  respect  to  proprietary  in- 
terest, which  were  referred  by  the  auditors  to  the  Court  for 
decision,  and  were  argued  by  Hubbiird  tf  Gorham  for  Swett 
^.  Hammondy  Aylmn  for  Pflu^j  and  Welsh  for  AspinwaU^ 
Curtis^  and  Upton* 

Story  J.  The  first  question  is  as  to  the  proprietary  in^ 
terest  of  Swett  i/-  Hammond  in  the  goods  in  controversy. 
The  proceedings  of  the  master  were  certainly  somewhat 
loose  and  irregular,  and  not  so  satisfactorily  explained  as 
the  Court  could  desire.  Still  the  Court  must,  in  the  al>- 
sence  of  all  contradictory  proo6,  take  the  facts  to  be,  as 
they  were  stated  by  the  master  before  the  auditors,  and  re- 
ported by  them,  for  he  is  certainly  a  competent  witness, 
standing  in  point  of  interest  indifferent  between  the  parties. 
The  cldioi  of  Swett  S/-  Hammond  is  framed  so  as  to  present 
only  a  general  and  absolute  proprietary  interest,  and  gives 
not  the  slightest  intimation  of  such  a  qualified  interest,  as  is 
now  asserted.  There  is  no  pretence  to  say,  that  in  point  of 
fact,  they  are  entitled  to  be  considered  as  general  owners. 
The  memorandum  of  agreement  establishes,  in  the  most  sat- 
isfactory manner,  that  Captain  Barker  is  the  real  owner,  and 
that  Swett  Sf  Hammond  are  mere  factors  and  consignees,  and 
that  their  original  interest  in  the  shipment  never  extended 
beyond  a  lien  for  security  of  the  draft  of  £1500  on  Messrs. 
Wilson  ^  Co.,  and  their  claim  for  commissions,  insurance, 
and  expenses.  The  draft  of  £1500  has  been  paid ;  and  thus 
the  lien  ofSvxtt  fy  Hammond^  under  the  agreement,  is  cut 
down  to  the  other  charges  above  stated.  It  is  now  asserted, 
that  they  are  creditors  of  Captain  Barker  on  general  ac- 
count, and  claim  a  title  to  retain  for  the  balance.     Assum- 
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mg  it  to  be  so,  they  are  not  at  liberty  to  enforce  such  a 
claim  against  bond  fide  purchasers  under  circumstances 
like  the  present.  They  have  never  had  these  goods  in  their 
possession,  nor  the  proceeds  in  their  hands ;  and  an  attempt 
to  affect  this  shipment  with  such  a  claim  is  directly  against 
the  stipulations  in  their  agreement. 

What  then  is  the  case  before  the  Court  ?  It  is  the  com- 
mon case  of  a  factor,  who  is  consignee,  claiming  the  pro- 
perty against  his  principal,  and  those  asserting  a  derivative 
title  from  him.  So  far  as  the  factor  has  a  lien,  he  is  cer- 
tainly entitled  to  the  protection  of  the  Court.  But  certainly 
he  has  no  rights  beyond  that  claim.  Discharging  the  lien, 
the  principal  has  an  unquestionable  right  to  dispose  of  the 
property  in  any  manner,  which  suits  his  own  interest  or  con- 
venience. Supposing,  therefore,  that  the  original  shipment 
vested  a  special  property  in  the  factors,  and  that  the  invest- 
ment of  the  returns  by  Steigliiz  fy  Co.^  taken  in  connexion 
with,  the  consignment,  and  bill  of  lading  to  the  factors  also 
gave  them  a  special  property  in  the  goods  now  in  controver- 
sy, still  Captain  Barker  had  a  perfect  right,  subject  to  the 
lien  of  the  factors,  to  vest  the  ultimate  interest  in  Messrs. 
Curtis^  AspintoaUj  and  Uptouy  in  the  most  absolute  manner. 
They  claim  as  band  fide  holders  under  an  appropriation  in 
Cransiadtj  and  Swett  fy  Hammond  cannot  be  heard  to  assert  a 
title,  as  general  creditors,  to  extract  it  from  their  hands 
Sitting  here  for  the  purpose  of  adjusting  equities  between 
the  parties,  I  should  have  no  difficulty  in  decreeing,  on  a 
proper  allegation,  that  the  claim  of  Stvett  fy  Hammond  for 
commissions,  insurance,  and  other  expenses,  ought  to  be  a 
charge  upon  the  proceeds  in  Court ;  but  that  subject  to  these, 
the  proprietary  interest  in  the  proceeds  belonged  to  the 
other  claimants.  It  has  been  said  at  the  argument,  that 
this  claim  for  commissions  <&c.  ought  not*to  be  enforced, 
because  the  proceeds  now  in  Court  cannot  be  traced  back 
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to  the  original  shipment  to  Measro.  Steiglitz  ^r  Co^  bo  as  to 
establish  them  to  be  the  returns  of  that  shipment.  Boi  it 
appears  to  me,  that  the  evidence  clearly  establishes  this 
fact.  Then  again  it  is  objected,  that  Messrs.  Swett  if  Bamn 
mond  have  now  in  their  possession  the  policies  of  insurance 
on  this  very  property,  and  are  entitled  to  deduct  the  amount 
of  their  claim  from  that  fund,  whenever  the  loss  is  paid  to 
them  upon  the  policies.  Assuming  that  they  might  so  do, 
still  if  their  claim  is  attached  as  an  equitable  lien  upon 
the  present  proceeds,  they  are  entitled  to  relief  here.  They 
are  not  bound  to  wait  for  a  recovery  on  the  policies.  The 
latter  may  be  an  additional  security  to  them ;  but  it  does 
not  supercede  the  right  of  attaching  their  claim  ta  these 
proceeds.  The  only  point  of  difficulty  in  now  giving  then 
relief  arises  from  another  consideration ;  and  that  is  the 
shape  of  their  original  allegation  as  general  owners,  and 
not  as  persons  having  a  mere  lien  on  the  property.  But  af 
no  exception  has  been  taken  at  the  bar  on  this  account,  and 
the  argument  has  been  wholly  on  the  merits,  I  consider  it 
as  in  effect  waived  by  the  parties.  It  would  be  harsh,  at  this 
late  stage  of  the  proceedings,  wholly  to  reject  such  an  equi- 
table claim,  or  to  turn  the  parties  round  to  institute  new 
proceedings,  when  there  has  been  a  general  acquiescence 
in  disposing  of  it  under  the  original  allegation.  If  SwtU 
if  Hammond  had,  in  their  allegation  of  claim,  set  up  this  spe- 
cial interest  in  the  proceeds,  I  should  have  thought  it  proper 
also  to  allow  them  costs ;  but  as  they  have  asserted  a  gen- 
eral claim  only,  as  absolute  owners,  which  has  been  sacoes- 
fuUy  resisted,  it  is  my  duty  not  to  admit  them  to  costs,  for 
they  have  failed  in  the  substance  of  their  claim. 

In  respect  to  the  claim  of  Pflii^  to  the  cordage,  if  it  stood 
upon  the  bill  of  lading  alone,  there  would  be  atrong  reeson 
to  presume  ia  favour  of  his  sole  proprietary  interest.  Bat 
the  bill  of  parcels,  andespecially  the  letter  signed  by  Pflfug 
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put  it  beyond  any  real  doubt,  that  the  shipment  was  on  the 
joint  account  and  risk  of  himself  and  Cnpi.  Barker,  He  is 
entitled,  therefore,  only  to  a  moiety  of  the  proceeds,  and 
the  other  moiety  is  to  be  disposed  of  according  to  the  appro- 
priation thereof  made  by  Captain  Barker. 

Let  it  be  referred  to  a  commissioner  to  ascertain  and  ad- 
just the  claims  of  the  parties  according  to  these  principles. 

Decree  accordingly. 


The  Schooner  Zephtr,  Bixby  et  al.  claimants. 

Where  a  bottomry  bond  is  given  upon  vessel  Aodfnigki,  it  binds  ihem  only^  and  not 
the  caigo,  altbot^fa  in  a  recital  in  the  bond  it  is  stated,  that  the  master  was  neces- 
sitated to  take  the  sum  loaned  on  the  vessel^  her  cargo,  nnd  freight 

If  the  omission  were  by  mistake,  and  so  stated  in  the  libel,  it  might  be  reformed. 

Where  a  bottomry  bond  was  given,  payable  within  five  days  after  the  arrival  of  the 
vessel  at  Boston^  and  a  bill  of  exdiange  was  drawto  for  the  amount  loaned,  at  the 
same  time,  payable  in  London^  and  the  agreement  was,  that  if  the  bill  was  paid, 
tiM  bottomry  bond  eboold  be  void,  at  the  option  of  the  borrower,  and  tlie  borrower 
does  not  elect  to  pay  the  bill,  the  lender  cannot,  in  a  suit  on  the  bottomry  bond, 
recover  the  exchange  between  Boston  and  London^  but  must  receive  the  amoun| 
of  his  bottomry  bond. 

Wben/ret^fU  is  pledged  in  a  bottomry  bond,  it  means  the  freight  of  the  whole  voy- 
age, and  not  tlie  freight  for  that  part  of  the  voyage  unperformed  at  the  time  of 
giving  the  bottomry  bond. 

This  was  a  libel,  upon  a  bottomry  bond,  against  the  schooner 
Zephyr,  her  cargo,  and  freight.  The  schooner  was  bound 
on  a  voyage  from  Messina  in  Sicily  to  Boston,  with  a  cargo 
consisting  principally  of  fhiit,  and  being  greatly  injured  by 
the  perils  of  the  sea  during  her  voyage  was  compelled  to 
put  into  the  port  of  Lisbon  for  repairs  and  refitment.  A  sur- 
vey was  here  called,  and  the  cargo  was  unladen  for  the  pur- 
pose of  repairs,  and  the  latter  being  completed,  the  undam- 
aged p«ut  of  the  c^rgo  was  reladen,  and  the  libellants  also 
ahipped  on  board  about  50  casks  of  wine  for  the  Boston  mark. 
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et  The  libellants  advanced  the  money  necessary  for  the 
pairs,  amounting  to  £856.  Ts.  sterling,  for  which  tlie  master  of 
the  Zephyr  drew  a  bill  on  his  owners'  agents,  in  Ij(mdony  and 
the  libellants  also  took,  as  they  assert,  as  collateral  security, 
the  bottomry  bond  now  in  controversy,  upon  a  premium  of 
£15  per  cent.  The  bond  recites,  that  the  master  ^*  was  neces- 
sitated for  the  prosecution  of  his  voyage  from  the  port  of 
LUban  to  the  port  of  Bastottj  to  take  upon  the  said  schooner 
her  cargo  and  freight  for  the  said  voyage,"  the  sum  stated 
in  the  bond.  It  then  stfiie^  a  covenant  on  the  part  of  the 
master  to  proceed  to  Boston  and  finish  his  voyage,  and  he 
binds  '^  the  said  schooner  Zephyr^  her  freight  for  the  said 
voyage  "  (omitting  any  mention  of  the  cargo),  ^*  with  her  ap- 
purtenances, for  the  payment  of  the  sum  lent,  and  the  bot- 
tomry interest,  viz.  £984. 1 6s.  sterling,  within  five  days  after 
the  ship's  arrival  Bi  Boston,  or  at  any  other  port  of  discharge." 
He  then  covenants,  'Uhat  the  said  schooner  Zephyr,  her 
freight  far  the  said  voyage,  together  with  her  tackle  &c.  after 
her  next  safe  arrival  at  Boston  or  any  other  port  of  dis- 
charge, shall  be  liable  and  chargeable  at  all  times"  for  the 
amount  of  the  bond.  Then  follows  a  clause,  ^^  that  in  case 
the  schooner  Zephyr  shall  be  lost,  taken,  burnt,  or  cast 
away  before  her  next  safe  arrival  at  Boston  or  any  other 
port  of  discharge,  or  that  a  bill  of  exchange  dated  this  day, 
signed  fye.  for  the  said  sum  of  £856.  78,  payable  in  London,  at 
60  days'  date  to  order  of  Charles  Higgs  on  Messrs.  JV.  H.C. 
^  Company,  shall  be  duly  accepted  and  paid,  then  and  in  either 
of  the  two  cases  aforesaid  the  said  payment  of  £984.  I6s. 
sterling  shall  not  be  demanded  or  recoverable,  d^c." 

The  schooner  duly  arrived  in  Boston,  and  the  bottomry 
bond  not  having  been  paid,  the  present  suit  was  com- 
menced in  October  1822,  and  from  various  causes,  was 
delayed^  upon  the  appeal  until  the  hearing  at  the  present 
term. 
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Stort  J.  (After  reciting  the  facts).  It  is  unnecessary  to 
state  any  other  points  presented  by  the  case,  except  those 
which  have  been  suggested  for  argument  in  this  Court. 
The  first  is,  whether  the  cargo  is  bound  by  the  terms  of  the 
bond,  that  cargo  having  been  shipped  partly  on  freight,  and 
partly  on  account  of  the  owners  of  the  ship.  It  appears  to 
me  that  the  cargo  is  not,  upon  the  true  construction  of  the 
terms  of  the  bond,  bound  by  the  hypothecation.  It  is  true, 
that  in  the  preliminary  recital  it  is  stated,  that  the  master 
was  necessitated  to  take  upon  the  schooner,  her  cargo,  and 
freight,  the  sum  loaned ;  but  the  subsequent  clauses  contain- 
ing the  actual  hypothecation  confine  it  in  terms  to  the 
schooner  and  her  freight  for  the  voyage.  If  the  cargo  had 
been  omitted  by  mistake,  and  that  was  made  clear  by  the 
evidence,  it  might  have  furnished  another  ground  to  reform 
the  contract.  But  the  libel  does  not  address  itself  to  any 
such  state  of  facts ;  and  the  Court  is  therefore  relieved  firom 
any  further  inquiry  as  to  the  true  import  of  the  terms  of  the 
bond.  Upon  this  I  have  no  more  to  say,  than  that  as  they 
speak  a  positive  and  clear  language,  putting  only  the  vessel 
and  freight  under  hypothecation,  I  see  no  reason  to  extend 
the  obvious  meaning  from  the  more  large,  but  not  very  de- 
finite intention,  indicated  by  the  recital. 

The  next  point  is,  whether  the  libellants  are  not  entitled 
to  an  allowance,  upon  the  sum  due  by  the  bond,  of  the  rate 
of  exchange  between  London  and  Boston.  The  argument  is, 
that  the  bill  of  exchange  was  payable  in  London ;  and 
therefore  the  Court  ought  to  give  the  party  the  same  benefit, 
as  if  it  were  actually  paid  there.  But  the  present  is  not  a 
suit  upon  the  bill  of  exchange,  to  recover  the  simple  amount 
thereof  with  damages.  It  is  a' suit  in  rem  upon  the  bottom- 
ry bond,  in  which  the  lib6]lants  seek  to  recover  the  whole 

• 

bottomry  loan  and  premium,  which  by  the  terms  of  the  bond 
is  payable  within  five  days  after  the  arrival  of  the  vessel  in 
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Bo$Um.  The  money  therefore  was  clearly  payable  here ; 
and  the  party  cannot  entitle  himself  to  the  rate  of  ex- 
change, since  the  undertaking  was  not  to  pay  it  in  Ltmdon. 
As  to  the  bill  of  exchange,  recited  in  the  bond,  there  is  no 
pretence  to  say,  that  there  was  an  absolute  undertaking  by 
the  owners  of  the  schooner  to  pay  it.  There  is  an  option 
giTen  to  them  by  the  bond  to  pay  it  in  lieu  of  the  bottomry 
premium ;  and  if  they  do  not  choose  to  avail  themselves  of 
the  altematiTe  inserted  in  the  bond  for  their  benefit,  the 
only  effect  is,  that  the  hypothecation  becomes  absdute,  and 
may  now  be  rigorously  enforced  against  the  ship  and  freight. 
The  remaining  point  requires  more  consideration.  The  Dis- 
trict Judge  decreed  to  the  libellants  an  allowance  of  the 
freight  of  the  whole  cargo  from  LMan  to  Bo^on,  excluding 
what  may  be  considered  a  pro  rata  freight  from  Mesrina  to 
Liibon.  The  question  is,  whether  the  bottomry  bond  was 
not  intended  to  cover  the  whole  freight  earned  in  the  voy- 
age from  Messina.  If  this  were  to  be  decided  upon  the 
general  principles  of  maritime  law,  independently  of  the 
particular  circumstances  of  this  case,  I  should  have  great 
difficulty  in  confining  the  hypothecation  to  the  freight  earn- 
ed on  the  voyage  from  Lisbon  to  Boston.  Where  the  freight 
is  pledged  generally,  it  seems  to  me,  that  it  includes  the 
freight  for  the  whole  voyage,  which  the  ship  is  in  the 
course  of  earning ;  and  it  would  be  unjust  and  incon- 
sistent with  the  intention  of  the  parties,  to  restrict  it  to 
freight  subsequently  earned,  as  upon  a  new  contract.  Upon 
any  other  construction,  where  the  vessel  is  repaired  at  an  in- 
termediate port,  without  any  change  of  her  cargo,  no  freight 
at  all  would  be  hypothecated ;  for  no  distinct  freight  would 
grow  due  for  the  voyage  from  the  port  of  repairs.  The 
freight  ultimately  paid  would  not  be  divisible ;  it  would  be 
the  entire  freight  for  the  fulfilment  of  the  original  contract 
for  the  whole  voyage,  and  not  a  pro  ra4a  freight,  as  upon  a 
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roceipt  and  delivery  at  the  intermediate  port.  When  the 
parties  pledge  freight,  it  must,  in  the  abaence  of  all  other 
counter  proo6,  be  presumed,  that  they  mean  the  freight  to 
be  earned  by  the  ship  in  the  course  of  the  voyage,  which 
has  been  interrupted  by  the  disaster.  By  the  maritime  law 
of  FraneCf  indeed,  freight,  which  is  to  be  earned,  is  not  the 
subject  of  hypothecation,  though  VaUn  and  Emerigon  admit, 
that  freight  actually  earned  may  be.^  Whether  this  is  the 
law  of  other  continental  nations,  it  is  unnecessary  to 
inquire,  for  our  law  is  certainly  different,  and  by  that  alone 
th^  present  suit  is  to  be  determined. 

Unless,  then,  some  language  is  used  in  the  instrument  now 
before  the  Court,  which  calls  upon  it  to  narrow  the  general 
interpretation  of  hypothecations  of  freight,  the  freight,  which 
was  earned  upon  the  whole  voyage  from  Jlfetnna,  must  be 
brought  into  Court,  and  subjected  to  the  claim  of  the  bottom- 
ry holders.  Various  clauses  are  relied  upon  for  this  pur- 
pose, in  which  the  expression  is  used,  that  the  hypothecatum 
is  of  "  the  schooner  and  ker freight  for  the  said  voyage ; "  but  all 
these  expressions,  by  necessary  reference,  reflect  back  upon 
the  antecedent  recital,  in  which  the  voyage  is  mentioned, 
and  therefore  (he  whole  case  resolves  itself  into  the  true  in- 
terpretation of  the  words  of  that  recital.  I  have  already  had 
occasion  to  quote  the  words.  There  is  nothing  in  them,  that 
points  to  the  commencement  of  a  new  voyage.  The  ves- 
sel is  stated  to  be  riding  at  anchor  within  the  port  of  LuboUf 
and  bound  for  Boston^  and  the  money  loaned  is  for  the  pros- 
eeution  of  the  voyage  from  LUbon  to  Boston,  and  the  money 
is  said  to  be  ^'  taken  upon  the  schooner,  her  cargo,  and 
freight  for  the  said  voyage/*  This  is  certainly  true  in  point 
of  fact,  for  her  voyage  was  at  that  time  from  Lisbon  to  Bos- 
ton; but  that  is  not  inconsistent  with  its  being  a  part  of  the 

1  2  Faltn,  lib.  3,  Hb.  5,  art.  4.^ZEmerig.  di.  6,  }  S,  p.  479. 
v6l.  IV.  44 
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larger  voyage  in  prosecution  from  Memna  to  Boston.    If  the 
cargo  had  been  directly  hypothecated,  it  would  scarcely  be 
pretended,  that  it  included  only  the  new  cargo  taken  in  at 
LisbaUi  for  this  belonged  exclusively  to  the  libellants.     As 
little  reason  is  there  to  suppose,  that  the  freight  of  this  new 
cargo  only  was  actually  hypothecated,  for  the  libellants 
might  have  arrived  at  their  object  in  that  view  by  a  shorter 
way.     The  freight,  in  contemplation  of  the  parties,  must 
have  been  the  freight,  which  would  be  earned  by  the  prose- 
ctUion  of  the  voyage  from  LAsbon  to  Boston;  and  that  freight 
was  what  the  owners  of  the  ship  earned,  as  well  upon  the 
shipment  at  Messina^  as  that  at  Lisbon.    I  see  nothing  in  the 
words  used  in  the  bond,  that  prevents  the  Court  from  giving 
them  this  reasonable  construction.     Instruments  of  this  sort 
are  rarely  drawn  with  technical  accuracy,  and  it  is  the  duty 
of  the  Court  to  give  them  a  liberal  interpretation.    The  par- 
ties have  imperfectly  expressed  their  meaning ;   they  have 
referred    to    a    voyage    then  intended  to  be    prosecuted- 
farther,  which  had  been  partly  accomplished,  and  they  take 
up  the  voyage  at  that  point  of  time  only,  at  which  the  bot- 
tomry risk  was  to  commence,  and  describe  so  much  of  it,  as 
fixed  the  beginning  and  termination  of  that  risk.    The  whole 
earnings  of  the  vessels  were  intended  to  be  pledged ;  and 
the  whole  depended  upon  the  successful  termination  of  the 
remaining  part  of  the  voyage.     I  have  no  doubt,  therefore, 
that  the  bottomry  holders  are  entitled  to  have  an  account 
and  allowance  of  the  whole  freight  for  the  whole  voyage 
from  Messina,  and  I  shall  decree  it  to  be  paid  them  accord- 
ingly. 

Hubbard  for  libellants.    Peabody  for  respondents. 


i 
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Ellick  Powell  and  Wife  vs.  The  Monson  akd  Brimfield 

Manufacturing  Company, 

A  biU  in  equity  liet  for  dower.  A  deed  of  land  executed  by  liosband  and  wife,  but 
containing  no  words  of  grant  by  the  wife,  does  not  convey  her  estate  in  tlie  land, 
nor  her  dower. 

A  release  of  dower,  executed  by  the  wife  oZone,  long  after  the  conveyance  of  the 
land  by  her  hasband,  and  for  a  new  consideration,  is  not,  in  JKoMochuMttf,  an  ex- 
tinguishment  of  the  dower. 

Semblet  that  an  implied  or  express  assent  of  the  husband  to  the  release,  without 
joining  in  the  deed,  is  not  suiBcient  to  give  the  release  eflect. 

The  parties  to  a  deed  are  estopped  to  deny  the  consideration  stated  in  it  But,  it 
.seems,  another  auxiliary  consideration  may  be  proved. 

If  a  joint  purchase  be  made  in  the  name  of  one  of  the  co-purchasers,  parol  evidence  is 
admissible  to  prove  the  ftct,  and  be  will  be  held  a  trustee  of  a  moiety  for  the  other. 
Such  a  case  is  not  within  the  statute  of  frauds,  and  is  a  resulting  trust. 

]>ower  is  not  allowable  of  an  estate,  of  which  the  husband  is  trustee  only. 

Where  there  have  been  improvements  made  upon  an  estate  by  the  purchaser,  dower 
is  to  be  of  the  estate  according  to  the  value,  which  it  would  have  bad  at.the  time  of 
the  assignment,  if  no  such  improvements  had  been  madfr 

Dower  is  to  be  according  to  an  increase  of  value  not  arising  from  the  improve- 
ments of  the  purchaser,  but  from  the  general  growth  of  the  country,  or  other  gene- 
ral causesi 

• 

This  was  a  bill  in  equity,  brought  by  'the  plaintiffs,  Ellick 
Powell  and  Elizabeth  his  wife,  praying  for  an  assignment  of 
her  dower,  in  certain  lands,  now  owned  by  the  defendants, 
and  which  formerly  belonged  to  one  RostveU  Merrick^  the 
former  husband  of  the  said  Elizabeth. 

The  defendants  resisted  the  claim,  upon  the  ground,  that 
the  said  Elizabeth  had  legally  relinquished  and  conveyed 
away  her  dower  in  the  several  parcels  of  lands  described  in 
the  bill,  by  good  and  sufficient  instruments,  and  that  the 
same  are  now  held  by  the  defendants,  free  from  such  incum- 
brance. The  facts  of  the  case  fully  appear  in  the  opinion  of 
the  Court  The  case  was  argued  by  George  EUtke^  the  Dis- 
trict Attorney,  and  Blair  for  the  plaintiffs,  and  by  Prescott  for 
the  defendants. 
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Stort  J.  This  is  a  bill  in  equity,  for  an  assignment  of 
dower.  I  pass  over,  without  observation,  any  defects  in  the 
bill  and  answers,  which  might  raise  a  question  as  to  the  suf- 
ficiency and  accuracy  of  the  proceedings,  because  I  undei^ 
stand  it  to  be  the  wish  of  all  the  parties  to  have  the  caae 
finally  adjudged  upon  the  merits,  as  they  have  been  stated 
and  relied  on  at  the  argument. 

There  are  various  parcels  of  land,  of  which  dower  ia 
claimed,  and  it  i«  conceded  on  all  sides,  that  as  to  one  par- 
cel designated  as  lot  No.  7,  which  was  conveyed  in  1812  by 
Lanina  Uiky  to  Rawell  Merrick  (the  former  husband  of 
Mrs.  P(nifeS)y  to  some  extent,  she  is  entitled  to  dower.  It  ia 
unnecessary  to  take  any  farther  notice  of  this  part  of  the 
case  at  present,  because  it  is  understood,  that  the  parties  can 
ascertain  the  portion  subjected  t6  her  claim,  by  an  amicaUe 
arrangement. 

The  principal  points  arising  in  the  case,  depend  upon  lo- 
cal law,  and  are  involved  in  some  obscurity.  I  would  gladly 
follow  the  doctrine  of  the  Supreme  Court  of  the  state,  if 
any  case  had  completely  -decided  them.  But,  unfortunately 
for  the  cause,  some  of  the  points  have  never  undergone  any 
direct  adjudication,  and  the  Court  is  left  to  grapple,  as  it  . 
may,  with  the  difficulties  presented  by  a  new  posture  of 
facts,  and  with  very  imperfect  lights  to  direct  it. 

The  first  question  arises  in  respect  to  a  parcel  of  land 
conveyed  by  Thomas  Riddle  to  the  husband  of  Mrs.  PaweUf 
in  1808.  Riddle  was  seized  of  the  land  in  right  of  bis  wife, 
who  was  own^  of  the  fee,  and  she  has  signed  and  sealed  the 
deed,  but  the  husband  alone  is  named  as  grantor  in  the 
deed,  and  there  are  no  words  in  the  body  of  the  deed,  con- 
taming  a  grant  or  release  on  her  part.  Under  these  circum- 
stances, it  is  very  clear,  that  nothing  passed  by  Che  deed,  but 
the  life  estate  of  Riddle ;  for,  though  by  our  local  law,  a 
wife,  by  joining  with  her  husband  in  the  deed,  may  convey 
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her  estate,  yet  the  deed  must  contain  apt  words  to  nsake  her 
a  grantor,  otherwise  the  deed  conveys  only  the  right  of  the 
husband.  This  point  has  been*  expressly  decided  by  the 
Supreme  Court  of  the  state,^  and  in  my  humble  jodgmenti 
with  entire  correctness.  We  may  then  dismiss  any  farther 
consideration  of  this  point. 

The  next  question  in  the  case  turns  upon  the  same  prin- 
ciple. Mrs.  PaweU  signed  and  sealed  certain  deeds  execut- 
ed by  her  late  hnsband,  conveying  certain  parcels  of  the 
demanded  premises  in  fee,  but  no  words  of  relinquishment 
of  her  dower,  or  any  other  interest,  are  found  in  the  deeds. 
The  case,  thereiare,  is  precisely  that  of  Cadin  vs.  Wwrtf 
and  lA^kin  vs.  Ctirftt,^  where  the  Court  held,  that  the  deeds 
did  not  bar  the  wife  of  her  dower,  upon  the  plain  reason, 
that  a  deed  cannot  bind  a  party  sealing  it,  unless  it  con- 
tains words  expressive  of  an  mtention  to  be  bound. 

The  most  important  question  in  the  case  remains  to  be 
comidered  ;  and  in  order  to  present  it  with  accuracy,  it  is 
necessary  to  state  the  leadii^  fiicts.  Mr.  Merridt  (the  late 
husband  of  Mrs.  PowM)  beii^  seized  in  fee  of  a  number  of 
parcels  of  lapd  (embracing  the  principal  closes  now  in  con- 
tro>versy),  in  common  with  two  other  persons,  by  deed,  dated 
live  iOth  of  January  1816,  conveyed  the  same  for  the  assert- 
ed eonsideralion  of  ^50,000  to  the  Unton  Cotton  Manufeo- 
tnnng  CSompany,  since,  as  k  u  0dmiUei,  known  by  the 
coqpovale  name  of  the  Mons^n  If  Brin^ieUt  Manufacturing 
Company,  with  covenants  of  seisin,  and  against  incumbran- 
ces, and  of  general  warranty.  To  this  deed  Mrs.  Powdl  is 
not  a  party.    Sdbaequently,  on  the  2d  of  April  1816,  the 


1  IkndervB.  Shearet^  7  Ma»8.IL  14.— JUTftgov  vs.  KtmnaA  9  Man. 
IL  161.— Cotlin  ▼■.  Wart,  9  Mm.  R.  2la— I^/Atn  vi.  CWfiir,  19 
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Union  Cotton  Manufacturing  Company,  for  the  asserted  con- 
sideration of  $20,000,  duly  conveyed  the  same  lands  to  one 
Henry  Mdlen  in  fee.  On  the  26th  of  August  of  the  same 
year,  MeUen,  for  the  like  consideration,  duly  conveyed  the 
same  land  back  to  the  company.  On  the  same  day  Mrs. 
Pmoell,  and  Mrs.  Pearce  (the  wife  of  one  of  the  co-grantors 
with  Merrick)  signed,  sealed,  and  executed  on  the  back  of 
the  original  deed  of  the  10th  of  January  1816,  an  instrument 
in  the  following  words.  ^^  Monson^  August  26th  1816.  ^^  In 
consideration  oitwo  hundred  dollars  to  us  paid  by  the  Union 
Cotton  Manufacturing  Company,  we,  ElizcAeth  Merrick  and 
Lucretia  Pearce^  relinquish  and  quitclaim  all  our  right,  title, 
and  interest  of  dower,  to  the  within  described  premises." 
Then  follow  their  signatures  and  seals,  with  an  attestation  of 
two  witnesses.  The  execution  of  the  instrument  is  proved 
by  one  of  the  attesting  witnesses,  who  states,  that  Mr.  Jtfer- 
ricik<t  sometime  before,  requested  him  to  take  the  deed  to  his 
wife,  and  obtain  her  release ;  that  he  did  not  pay  any  money 
to  the  releasors ;  that  the  instrument  was  read  over  to  them, 
and  they  were  requested  to  sign  it,  and  it  was  stated  to  them 
to  be  necessary  in  order  to  complete  the  title ;  and  that  it 
was  understood,  when  the  deed  itself  was  originally  execut- 
ed, that  they  should  become  parties  to  it.  To  this  instru- 
ment, as  a  sufficient  release,  several  objections  have  been 
taken  on  behalf  of  the  plaintiffs.  First,  it  is  said,  that  theie 
is  no  grantee  named  in  the  deed,  and  therefore  it  cannot 
operate  as  a  release.  But  the  consideration  is  admitted 
in  the  deed  to  be  paid  by  the  company;  and  therefore, 
however  inartificially  drawn,  the  deed  must  be  construed 
as  a  release  to  the  company.  Next,  it  is  said,  that  it  is  not 
proved,  that  the  company  was  then  in  possesion  of  the  land, 
because  they  had  parted  with  the  title  to  Mdlen^  and 
though  his  deed  was  executed  on  the  same  day,  non  constat, 
that  it  was  prior  in  point  of  execution,  so  as  to  revest  the 
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fee.  But  to  this  it  is  a  sufficient  answer,  that  the  Court, 
in  order  to  give  validity  to  the  deed,  is  bound  to  presume 
the  prior  execution  of  the  conveyance  of  MeUen^  as  best 
agreeing  with  the  acts  of  the  parties ;  and,  what  is  not  un- 
important, the  release  being  for  a  valuable  consideration, 
which  the  releasors  are  estopped  by  their  deed  to  deny, 
it  might,  if  necessary,  be  made  to  operate  as  a  bargain  and 
sale,  in  order  to  effectuate  the  intention  of  the  parties.** 

The  great  objection,  and  which  presses  heavily  on  the 
cause,  is,  that  the  deed  itself  is  utterly  void  for  want  of  the 
husband's  being  joined  in  it.  At  the  common  law  the 
deed  of  a  married  woman  is  ipso  facto  void,  and  she  is  inca- 
pable of  passing  her  estate,  except  by  fine,  or  some  other 
equivalent  act  of  record.  But  in  Massachusetts,  from  the 
earliest  times,  a  different  rule  has  prevailed.  Fines,  as 
conveyances,  have  never  been  in  use  in  this  state  ;  and  the 
doctrine  is  established,  that  a  married  woman  may  convey 
her  estate,  and  extinguish  her  dower,  by  joining  her  hus- 
band in  the  deed  of  conveyance.  When  this  doctrine  was 
first  adopted,  it  is  not  now  possible  to  ascertain  with  entire 
certunty ;  and  by  some  of  our  ablest  lawyers  and  judges,  it 
has  been  resolved  into  New  England  common  law.  It  is  not 
improbable,  that  it  took  its  rise  from  the  Colonial  act  of 
1644,  which  secured  to  the  wife  her  dower,  unless  barred 
'^  by  some  act  or  consent  of  such  wife,  signified  by  writing 
under  her  hand,  and  acknoiyledged  before  some  magistrate 
or  others,  authorized  thereto."  '  After  the  charter  of  Wil- 
liam hnd  Mary,  the  provincial  act  of  9   WiU.  ch.  7,^  for  re- 


*  See  Shove  vs.  Pincke,  5  T.  R.  124.— Coventry  vs.  Coventry,  1  Sir. 
R.  596,  and  Jackson  vs.  Fishj  10  Johns,  it  456. — Marshall  vs.  Fisk, 
6  Mass.  R.  24,  32.— Gfi6«on  vs.  Jtftfiei,  1  H.  SL  614,  615.  Per  EyteCJ, 
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gistering  of  deeds  and  conveyances,  may  be  thought  to 
have  recognised  the  validity  of  this  mode  of  releasing  dow* 
er,  by  providing,  '*  that  nothing  in  this  act  shall  be  construed, 
deemed,  or  extended,  to  bar  any  widow  of  any  vendor^  or 
mortgager^  of  lands  or  tenements  from  her  dower,  or  right  in 
or  to  such  lands  or  tenements,  trAa  did  not  legally  join  m& 
her  husband  in  such  sale  or  mortgage^  or  otherwise  lawfully  bar 
or  exclude  herself  from  such  her  dower  or  right."  This  pro> 
vision  has  been  in  terms  incorporated  into  our  statute  of 
1783,  ch.  37,''  respecting  conveyances  of  real  estate,  and 
constitutes  a  part  of  the  existing  law  upon  the  subject.  But 
as  the  clauses,  with  the  exception  of  the  words  "  vendor  ** 
and  "  sale,"  is  a  mere  transcript  of  a  proviso  in  the  EngUsk 
statute  of  4  and  5  fVittiaTn  and  Jtfory,  ch.  16,  §  5,  passed 
only  five  years  before,  to  prevent  frauds  by  clandestine 
mortgages,  it  is  to  be  considered  as  referring,  not  so  much 
to  any  local  mode  of  barring  the  wife's  estate,  as  to  the  ex- 
tinguishment of  her  dower  in  any  legal  manner  whatso- 
ever. 

The  construction  put  upon  the  last  words  of  the  clause, 
**  or  otherwise  lawfully  bar  or  exclude  herself  fi'om  such  dow- 
er," has  never  been,  that  it  let  in  any  usage,  or  practice,  not 
consonant  with  the  principles  of  the  common  law.  On  ^e 
contrary,  it  has,  as  far  at  least  as  decisions  have  gone,  been 
always  limited  to  such  bars  of  dower,  as  were  recognised  by 
the  common  law.  Chief  Justice  Parsons,  (and  no  man  was 
better  acquainted  with  our  local  law),  in  commenting  on  this 
very  proviso  in  Fowler  vs.  Shearer,^  plainly  understands  the 
words  in  this  sense.  His  language  is,  ^^  when  therefore  the 
widow  is  not  barred  by  a  jointure,  and  does  not  join  with 
her  husband  in  the  sale,  she  shall  have  her  dower."    The 

7  1  Mass.  StaL  edit.  1833,  p.  111. 
•  7  Mass.  Rep.  14,  20. 
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question,  therefore,  id  narrowed  down  to  the  interpretation 
of  the  other  words  of  the  clause,  or  what  is  a  joining  with 
her  husband  in  the  sale,  within  the  sense  of  the  statute. 
Now,  we  ha?e  the  exposition  of  the  same  learned  Judge  upon 
this  part  of  the  statute  in  the  same  case.  *^  The  usual 
mode,''  says  he,  '*  by  which  a  wife  is  joined,  is  by  introduc- 
ing her  in  the  close  of  the  deed,  as  expressly  relinquishing 
all  claim  to  dower  in  the  premises  sold,  and  by  executing 
the  deed  with  her  husband."  This  is  perfectly  plain  and  un- 
ambiguous. But  he  adds,  ^^  and  has  been  sometimes  done  by 
her  separcde  deed,  subsequent  to  her  husband's  sale,  in  which 
Ae  sale  is  recited  as  a  ctmsideratum^' on  which  she  relinquishes 
her  claim  to  dower."  It  is  this  sentence,  which  creates  the 
whole  difBculty  in  the  argument  at  the  bar.  If  it  means, 
that  it  may  be  done  by  a  separate  deed  of  the  wife, 
executed  after  the  deed  of  her  husband,  but  'on  the 
same  day,  or  as  a  part  of  the  same  transactiorij  then  there  is  no 
difficulty  in  reconciling  it  with  the  language  of  the  statute, 
for  the  wife  may  be  truly  said  to  join  in  the  sale,  when  she 
is  a  party  to  it,  at  the  time  when  it  is  made,  whether  she 
join  in  her  husband's  deed,  or  execate  a  separate  deed. 
And  the  words  of  the  learned  Judge  are  not  inconsistent 
.  with  this  construction.  Although  he  speaks  of  a  separate 
deed  of  the  wife,  subsequent  to  the  sale  by  her  husband, 
this  may  well  be  limited  to  mean,  that  the  husband's  act  of 
sale  must  have  a  l^gal  priority  to  satisfy  the  words  of  the 
statute.  And  the  words,  ^'  in  which  the  sale  is  recited  as  a 
consideration,"  favour  the  notion,  that  the  learned  Judge  had 
in  view  such  cases  only,  in  which  the  sale  was  the  moving 
consideration,  and  the  act  was  part  of  the  res  gesta^  in  the 
contemplation  of  all  parties.  But  the  argument  at  the  bar 
assumes  a  much  broader  construction,  and  asserts,  that  the 
words  are  intended  to  include  all  cases  of  the  subsequent 
execution  of  a  separate  deed,  at  however  distant  a  period. 
VOL.  IV.  45 
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where  the  assent  of  the  husband  may  be  presumed,  and  there 
is,  in  fact,  no  other  consideration,  but  what  passed  original- 
ly to  the  husband.  If  this  be  so,  then  the  departure  from 
the  language,  and  apparent  intent  of  .the  statute  is  Yery 
striking ;  and  it  ought  to  be  justified  by  some  usage  so  ex- 
tensive and  so  fiilly  recognised,  as  to  have  become  a  part  of 
the  law.  Now  the  learned  Judge  himself  asserts  no  such 
fact ;  his  language  is,  *^  it  has  been  sometimes  done,**  not 
that  it  is  commonly  done^  or  has  been  received  as  a  legiti- 
mate mode  of  conveyance,  by  the  general  practice  and 
sense  of  the  profession.  If  mere  irregularities,  even  to  a 
great  extent,  could  make  or  change  the  law,  the  deeds  of 
femes  covert  joining  with  their  husbands  in  the  execution  of 
the  deeds,  but  without  any  words  of  release  to  bind  them, 
would  have  been  held  as  a  bar ;  for  the  practice  is  shown  to 
have  been  very  extensive  and  ancient  in  the  western  part  of 
the  state.  And  yet  the  Court  did  not  hesitate  to  overrule 
it,  as  founded  in  a  clear  mistake  of  law.  But  if  we  assume 
the  broadest  construction  of  the  language  in  Fauder  vs. 
Shearer^  it  does  not  come  up  to  the  present  case.  If  it  did, 
though  I  might  hesitate  as  to  its  being  a  just  interpretation 
of  the  words  of  the  statute,  I  should  not  scruple  to  follow  it, 
until  an  opportunity  was  given  to  the  State  Court  itself  to 
reconsider  and  examine  the  extent  of  that  dictum,  in  a  case 
directly  bringing  it  in  judgment.  But  the  present  case  falls 
far  short  of  it.  Here,  the  deed  is  executed  after  the  lapse 
of  seven  months,  and  after  two  intermediate  conveyances, 
upon  a  new  consideration,  not  in  the  original  deed,  and  not 
reciting  the  original  sale  as  the  leading  consideration.  .  So 
that  the  Court  is  called  upon,  not  only  to  desert  the  plain 
import  of  the  statute,  but  to  take  a  new  course,  which  shall 
remove  the  limitations  hitherto  affixed  to  the  departure. 

First,  it  is  argued,  that  it  is  sufficient  to  satisfy  the  statute, 
that  there  is  an  assent  of  the  husband  to  the  deed,  and  that 
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assent  may  be  implied,  as  well  as  expressed  by  his  joining 
in  the  conveyance.  Now,  how  does  this  stand  with  the 
text  of  the  statute  ?  It  is  no  where  said,  that  the  wife  shall 
be  barred  of  dower,  if  she  releases  with  the  consent  of  the 
husband ;  the  words  of  the  statute  are,  that  she  shall  not  be 
barred  if  she  ^'  did  not  join  with  her  husband  "  in  the  sale. 
It  is  his  sale,  thereforCi  in  which  she  is  to  join,  and  not  her 
subsequent  deed,  to  which  he  is  to  assent,  that  constitutes 
the  bar. 

Then,  again,  as  to  the  assent  of  the  husband.  It  is  in- 
ferred, from  the  fiict  of  a  full  consideration  paid  upon  the 
sale,  and  the  coTenant  against  incumbrances,  and  especially 
against  dower,  and  the  covenant  of  general  warranty  in  the 
deed.  But  it  is  too  much  to  infer  from  these  facts  any  in- 
tention or  contract,  to  procure  the  wife  to  release  her 
dower.  Creditors  often  take  deeds  of  this  sort  without  any 
notion,  that  the  dower  is  to  be  relinquished ;  and  though 
cases  may  not  be  very  frequent,  in  which  upon  a  fair  pur- 
chase, this  possible  incumbrance  is  not  stipulated  to  be  re- 
leased, yet  it  is  within  the  experience  of  all  of  us,  that  cases 
of  this  sort  do  arise,  and.the  title  is  thought  worth  the  pur- 
chase. Nor  am  I  prepared  to  admit  the  doctrine  contended 
for  at  the  bar,  that  a  covenant  against  incumbrances  is 
broken  by  the  mere  existence  of  a  possible  incumbrance ; 
and  that,  therefore,  every  deed  containing  such  a  covenant 
imports  a  contract  to  procure  its  -extinguishment.  A  possi- 
bility of  dower  is  not,  within  the  sense  of  the  covenant,  an 
incumbrance,  for  that  means  a  settled,  fixed  incumbrance  ; 
and  if  the  result  of  the  Massachusetts  authorities  on  this 
point  has  not  been  mistaken  by  me,  taking  them  collective- 
ly, they  do  not  sustain  the  doctrine  now  contended  for.^® 
_But  it  may  be  urged,  that  the  parol  proof  helps  this  pre- 

^  Su  Munlon  vs.  HMs,  9  Mass.  R,  m^Bickford  vs.  Pagt,  2 
.    JH&w.  Jl.  455, 461.  -^       -^  ^ 


356  MA88ACHU8IITTS, 


Powell  €i  ux»  vs.  Monson  4r  Brkali^  Minnfactnrim  Co. 

gumption,  by  its  direct  and  positive  declaratiowi.  And  bo 
it  would,  if  it  stood  alone*  But  h^re,  if  it  was  onginiil^ 
designed,  that  the  wife  should  execute  a  release  of  dowery 
why  was  not  her  name  inserted  in  the  deed  i  Why  was  no 
conveyance  written  or  insisted  on  for  seven  months,  or  until 
two  mesne  conveyances  f  Why,  if  she  originally  agreed  to 
join  in  the  sale,  for  that  is  the  material  fact,  why  was  it  ne- 
cessary to  employ  a  person  to  explain  the  nature  of  the  title 
to  her,  or  to  persuade  her  to  execute  the  release  under  the 
suggestion,  that  her  husband  wished  her  so  to  do  ?  Why 
was  not  the  husband  present  at  the  execution  of  the  deed, 
and  himself  made  the  medium  of  explanation  to  his  wife  f 
It  appears  to  me,  that  these  questions  are  not  easily  or  satis* 
factorily  answered  by  the  circumstances  now  in  evidence. 
For  aught  that  appears,  the  original  consideration  was  folly 
paid,  before  the  release  of  dower  wa3  demanded.  There  is 
another  fact  bearing  upon  this  point.  I  mean  the  alleged 
consideration  of  ^300  paid  for  the  release.  It  la  said,  that 
this  was  never  paid ;  but  can  the  parties  be  let  in  by  parol 
evidence,  to  contradict  the  admission  in  their  own  instru- 
ments of  title  i  And  if  they  could  be  so  let  in,  still  does  not 
the  insertion  of  a  new  consideration  in  the  release  repel  the 
presumption,  that  the  original  sale  was  understood  by  the 
parties  to  include  a  relinquishment  by  the  wife  of  her  right 
to  dower  f  It  i^pears  to  me,  that  it  would  be  extremely 
dangerous  to  bolster  up  imperfect  instruments  in  this  way, 
by  conjectures  and  inferences,  and  parol  evidence,  standing 
in  the  way  of  the  written  acknowledgment  of  the  parties. 
The  cases  cited  at  the  bar  to  show,  that  the  consent  of  the 
husband  is  equivalent  to  joining  in  certain  acts  of  hk  wife 
to  give  them  validity  at  the  common  law,  are  inapplicable. 
They  turn  upon  principles  or  practices  in  peculiar  and  lim- 
ited proceedings,  and  not  upon  the  construction  of  a  statute. 
Mary  Portingtqn^s  case  in  10  Co.  36,  43,  decides  only,  that 


If  AY  T£RM,  ISM.  367 


pQvell  Um»*vs,  hhuKm  4r  ^rimfitld  Maiui&oUiiiog  C«k 


a  fiii^9  levMd  by  hfeme  eavert^  shall  bind  her  and  her  bein,  if 
her  husband  doth  not  enter  and  avoid  the  estate  of  the  con- 
usee ;  and  the  reason  given  is,  because  she  is  examined  in 
Court,  and  has  a  power  over  the  land.  The  Court  went 
no  further  in  Mareau*$  case,^  than  to  suffer  a  fine  to  be  lev* 
ied  by  his  wife,  when  the  husband  was  abroad;  and  had 
covenanted,  that  such  a  fipe  should  be  levied.  Comptan  vs. 
CofiiffOfi,  in  1  Ekn.  Bl.  334,  adjudged,  that  the  wife  may 
surrender  her  copyhold  without  the  husband's  joining,  where 
he  had  covenanted  under  articles  of  separation,  that  she 
should  enjoy  all  her  estate  during  coverture  to  her  sepi^ 
rate  use.  It  is  sufficient  to  say,  that  the  present  is  not  the  case 
of  a  fine  or  surrender,  but  an  act,  which,  at  the  common 
law,  would  be  held  utterly  void ;  and  i»  supported  otaly  by 
the  authority  of  our  statute,  and  local  usage. 

But  if  the  objection,  as  to  the  consent  of  the  husband, 
was  wholly  removed,  still  there  is  the  lack  of  the  ingredient 
mentioned  by  the  Chief  Justice  in  Fowkr  vs.  Shearer^  that 
there  should  be  a  recital  in  the  separate  deed  of  the  wife, 
that  the  release  is  in  consideration  of  the  sale.  This  is  not 
a  merely  formal  clause,  but  is  introduced  as  the  record 
proof,  that  she  joins  in  the  sale  with  her  husband,  so  as  to 
bring  the  case  within  the  proviso  of  the  statute,  such  a  r^ 
cita.1  being  conclusive  of  such  a  joinder.  But  it  is  said, 
that  in  point  of  bet  the  consideration  of  ^300  was  not  paid, 
although  so  stated  in  the  release  ;  and,  at  all  events,  parol 
evidence  is  admissible,  to  show  this  awiliary  and  real  con- 
sideration. It  appears  to  me,  that  in  this  case,  the  parties 
are' not  at  liberty  to  deny,  that  the  coAsiderallon  mon^  stated 
in  the  deed  was  actually  paid,  or  constituted  the  foundation 
of  the  release.  Parol  evidence  is  generally  inadmissible,  to 
contradict  the  statements  contained  in  a  deed ;   and  this 

11  2  Wtn.  Black,  1206. 
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Tery  point,  as  to  the  consideration,  has  been  directly  ad- 
judged to  fall  within  the  role.^ 

Indeed,  in  some  cases,  a  distinction  prevailed,  that  ex- 
cluded all  parol  evidence  to  establish  any  consideration 
consistent  with,  but  additional  to  that  expressed  in  the  deed, 
vnless  in  ca^es,  where  the  deed  purported  also  to  beybr  other 
tontideratians.    Lord  Hardvnckej  in  Peacock  vs.  Monk^^  re- 
cognised that  distinction.    In  that  case,  evidence  was  offer- 
ed of  a  consideration  aliunde  the  deed.     His  Lordship  ad- 
mitted it,  because  there  was  no  consideration  expressed  in 
the  deed,  saying,  *^  to  be  sure,  where  any  consideration  is 
mentioned,  as  love  and  affection  only,  if  it  is  not  said  also, 
andforoiherconsideraiionsj  you  cannot  enter  into  proof  of 
any  other ;  the  reason  is,  because  it  would  be  contrary  to  the 
deed,  for  when  the  deed  says,  it  is  in  consideration  of  such  a 
particular  thing,  that  imports  the  whole  consideration,  and 
is  negative  to  any  other.     But  this  is  a  middle  case,  there 
being  no  consideration  at  all  in  the  deed."    The  master  of 
the  rolls,  in   Clarkson  vs.  Hanway^^  manifestly  inclined  to 
the  same  opinion.     ShiepparJP$   Touchstone^  contains  the 
elements  of  a  like  distinction ;  and  it  has  been  enforced  on 
various  occasions  by  the  Supreme  Court  of  New  York,  with- 
out hesitation.^     The  solid  influence  of  these  authorities 
cannot  be  overlooked ;  and  if  they  stood  alone,  they  would 
be  decisive.    But  they  are  encountered  by  weighty  opinions 

IS  Sktf.  Timth.  2SS,  510.— IFiftM  vs.  JLeiMon,  Byety  169  a.— FtfAer 
f  s.  Smiihy  Moorty  669.— Smtt^  4-  Lom'm  case,  1  Leon,  170.— JITftUniay'* 
COM,  1  Co,  176. — Bae,  Mr.  Bargain  4r  Sale  D. — Lord  CromweWt  o«e,  1 
09.  70.— BMtte'«  oue,  7  Co.  Z9.— Com.  Dig.  BargamSf  Sale  B.  li.— 
WiU  YB.  Frankim,  1  Birifi.  12.  &02.— JVObum  ts.  Saikdd,  WiiUiy  673.— 
Skment  vs.  Cooper^  1  Johm.  CX  JR.  AStB.'^Boitford  vs.  Burr^  3  JoAnt. 
Ok  B.  405, 416. 

13  1  Vez.  190.  "2  p.  wm.  203, 

u  Shep.  Touch.  323,  510. 

10  Howet  Ts.  Barkety  3  JoHm.  R.  506.— ^dkermerfcom  vs.  Vat^d^- 

heydmy  1  JbAnt.  B.  139.— Jlfa^fey  vs.  Hamerf  7  Johm.  B.  341. 
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in  an  opposite  direction.  The  point  arose  in  ViUers  vs. 
BeamorU  (2  Dyer  146),  and  was  decided  in  fiiYour  of  the  ad- 
mission of  the  parol  evidence,  notwithstanding  the  omission 
in  the  deed  of  other  coniiderationsj  by  three'judges  against 
one.  The  correctness  of  that  decision  was  recognised  in  Be- 
SBUfs  case  (7  Co,  40),  and  in  Vemon^s  case  (4  Co.  3).  Lord 
Chief  Jastice  fVittes  has  given  it  the  sanction  of  his  own 
great  authority  in  Doe  ^  Milbwm  vs.  Salkdd ;  ^"^  and  Lord 
Kenyon  and  the  Court  of  King's  Bench  acted  upon  it  in 
jRe«  vs.  Scafnnumden.^  The  preponderance  of  authority  is, 
therefore,  perhaps,  in  favour  of  the  admissibility  of  the  evi- 
dence. 

Assuming  it  to  be  so,  still  as  the  parties  are  estopped  to 
deny  the  consideration  stated  in  the  deed,  the  prior  sale 
cannot  be  admitted  to  be  the  sole  consideration.  How  then 
can  the  release  be  deemed  a  joining  in  the  original  sale, 
since  it  stands  on  the  footing  of  a  new  auxiliary  considera- 
tion f  How  can  we  infer,  that  it  was  a  part. of  the  original 
contract  of  sale,  when  it  purports  to  be  a  distinct  transac- 
tion ?  There  is  no  parol  proof  of  any  admission  by  the 
wife,  that  she  originally  agreed  to  join  in  the  sale.  The 
whole  inference  rests  upon  the  fiict,  that  she  agreed  in  Au- 
gust to  execute  the  deed,  upon  being  told  by  a  witness,  that 
it  was  necessary  to  complete  the  title. 

I  confess  myself  unwilling  to  take  another  step,  involving 
a  plain  departure  from  the  language  of  the  statute;  and 
the  danger  of  admitting  parol  proof  to  support  the  infirm- 
ity of  deeds  is  a  good  deal  strengthened  by  the  knowledge, 
that  married  women  are  not  often  sufficiently  well  ac- 
quainted with  the  practical  business  of  life,  to  guard  them- 
selves from  mistake  or  imposition.  If  the  Supreme  Court  of 
the  state  had  sustained  such  a  release,  I  should  hav^  fol- 

"  WxUti  R.  673.  W  3  Term  Rep.  474. 
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lowed  them  upon  a  point  of  local  law.  Ai  they  have  not, 
I  stand  upon  the  teit  of  the  statute^ 

But  it  is  urged,  that  this  is  a  case  in  equity,  and  that  the 
Court  will  grant  great  indulgences  to  the  imperfect  acts  of 
parties  to  sustain  their  intentions ;  and  that  it  Will  not  lend  its 
aid  to  enforce  any  inequitable  claim*  But  in  a  case  like  the 
present,  equity  necessarily  fellows  the  law.  The  parties  stand 
upon  their  legal  rights,  and  what  is  not  a  bar  of  dower  at  law 
ought  not,  under  the  circumstances  of  this  case,  to  beheld  a 
bar  in  equity.  Here,  no  fraud  or  imposition  is  set  up.  The 
case  stands  upon  its  naked  rights;  and  the  relief  asked,  is 
not  rebutted  by  any  counter  equity  against  Mrs.  Powell. 

An<ither  qoesttoto,  of  a  different  sort,  arises  fiom  the  fol- 
lowing transaction.  In  July  1813,  David  L.  Skidds  con- 
veyed  to  RosweU  Merrick^  in  fee,  a  lot  of  four  acres,  for  the 
consideration  of  ^130.  At  the  time  of  this  purchase, 
Merrick  was  in  partnership  with  one  Oeorge  JV*.  Pearse^  un«* 
der  the  firm  of  Merrick^  Pearse^  Sf  Co.  Merriek  gave  his 
own  note  for  the  purchase  money,  but  it  was  paid  out  of 
the  partnership  fund.  Immediately  after  the  purchase,  the 
lot  was  divided,  and  Merrick  occupied  and  built  a  bouse 
upon  the  southern  half;  and  his  possession  remained 
ever  afterwards,  several  and  exclusive  in  the  premises. 
The  firm  became  insolvent  in  1816,  and  Pearse  then  ab- 
sconded, and  being  in  bad  habits,  he  enlisted  in  the  army, 
and  has  never  since  been  heard  of;  and  his  papers  have 
been  lost  or  destroyed.  There  is  no  positive  proof,  that  any 
conveyance  was  ever  made  of  the  northern  half  by  MerruA 
to  Pearse.  But  the  answer  (after  disclaiming  on  the  part 
of  the  defendants  any  interest  in  the  southern  half),  sets 
up  the  purchase  as  an  original  purchase,  jointly  for  account 
of  Merriek  ^  Pearse,  and  that  therefore  there  was  a  resulting 
trust  in  the  one  half  for  the  use  of  Pearse^  so  that  Mrs.  Powell 
IS  not  dowable  of  it,  it  being  a  mere  trust  estate  in  her  hus- 
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band.  Supposing  parol  evidence  to  be  admissible  to  prove 
the  joint  purchase,  it  appears  to  me,  that  the  fact  is  made 
out  in  the  most  satisfactory  manner.  The  original  bar- 
gain is  stated  by  the  vendor,  to  have  been  made  by  both  part'- 
ners,  and  admitted  by  them  to  have  been  on  joint  account, 
and  the  consideration  was  paid  out  of  the  joint  funds. 

The  objection  taken  at  the  bar  is,  that  parol  evidence  19 
not  admissible  to  establish  the  trust,  because  it  trenches 
upon  the  statute  of  fraucfs  of  Mtusachuseits,  That  statute® 
is,  on  this  subject,  in  substance  a  transcript  of  the  statute  of 
29  Charles  2d,  ch.  3, -and  excepts  from  its  operation  any 
conveyance,  *'  by  which  a  trust  or  confidence  shall  or  may 
result  by  the  implication  or  construction  of  law,  or  be 
transferred  or  extinguished  by  an  act  or  operation  of  law." 

The  objection  is  certainly  not  without  countenance  from 
highly  respectable  elementary  writers.  Mr.  Roberts  ^  and 
Mr.  Saunders  ^  appear  to  have  been  strongly  impressed  with 
the  notion  of  the  general  inadmissibility  of  parol  evidence 
to  raise  a  trust  in  cases  of  this  nature.  The  latter  contends, 
that,  at  all  events,  it  is  inadmissible  after  the  death  of  the 
nominal  purchaser.  And  Mr.  SugdeUj^  although  he  is  in 
favour  of  its  admissibility  generally,  doubts  if  it  can  be  ad- 
mitted, where  the  answer  of  the  supposed  trustee  denies 
this  trust. 

The  general  principle  has  long  since  been  settled  in 
equity,  that  if  one  person  purchase  land  in  the  name  of 
another,  the  latter,  the  deed  being  taken  in  his  name,  shall, 
without  any  declaration  in  writing,  be  held  a  trustee  of  the 
former.    The  ground  of  this  doctrine  is>  that  he,  who  pays 

18  ^cf  ^  1783,  dL  37,  §  3. 
u>  Roberts  on  Frauds,  b.l,ch.%  p.  95,  fiaU  (39). 
»  Saunders's  noU  to  Lloyd  vs.  SpiUetj  ft  Aik.  150.— AmradefV  an 
Uses,  4c  Gfc.  3,  §  5,  p.  212. 
91  Sugdsn  on  Vsndars^  414^ 
VOL.  XV,  4& 
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the  jcoofliderajtiou,  is  lo  be  deemed  the  owner  of  the  land 
in  -equity,  unless  o^thef'  presumptions  ^iae  (as  may  from  the 
consanguinity  of  the  parties)  to  repel  the  conclusion.  And 
}i  was  decided  in  a  very  short  tiine  after  the  passing  of  the 
statute  of  frauds  of  29  Charley  2d^  in  an  anonymous  case  in 
2  Ventrie^  261  j  that  this  was  a  resulting  trust,  «ad  not  within 
the  purview  of  that  statute.  The  doctrine  of  this  case  has 
never  been  departed  from,  but  has  been  recognised  in  a 
great  variety  of  decisions.^  But  the  point,  whether  proof 
of  such  a  purchase  could  be  made  out  by  evidence  aliunde 
the  deed,  or  other  written  evidence,  or  in  other  words, 
whether  parol  evidence  is  admissible  to  establish  the  man- 
ner of  paying  the  purchase  money,  has  been  involved  in 
some  doubt.  Some  of  the  earlier  cases,  such  as  SSrk  vs. 
Webb  {Free.  Ck.  84),  JftwUm  Vb.  Preston  {Free.  Ch.  103), 
and  Shett  vs.  fVhitmore  (2  Freem,  280),  appear  rather  to 
lean  against  it.  But  the  nK>re  recent  authorities  have 
gradually  settled  in  its  favour.  On  the  present  occasion  I 
have  examined  the  subject  at  large,  and  am  not  aware,  that 
any  important  case  has  escaped  my  researches.  The  result 
pf  that  examination  is,  that  the  question  is  no  longer  fairly 
open  to  debate ;  and  whatever  difficulty  I  should  have 
bad  in  the  first  instance  in  adopting  the  rule,  it  appears  to 
me  now  firmly  established,  that  parol  evidence  is  admissible 
to  ascert^n  the  trust.     I  should  have  gone  somewhat  into 


»  Jlmhftfe  vs.  Ambrote^  1  P.  WilL  322.— £tWi;  V9.  TFebbj  Pru.  CA. 
84.— £«  parU  Ferwm^  2  P.  JFill,  548.— O'Hora  vs.  OWeil,  21  Vin. 
Mr.  TruH  E.  pi.  6.  noU^—PeBy  vs.  Jiaddm,  21  Vin.  E.pl  15.— SmcA 
vs.  Baker^  1  Aik.  3Q5.—Rycdl  vs.  Ryall,  1  Atk.  59.-5.  C.  Ambler^  413. 
1  Eq.Abr,  ^2,  p.  I.—Lmm  vs.  JDighion;  AtnhUr  R.  409.— FFOfcet^ 
vs.  JFUhert,  AmbUr  151.— SmOfc  vs.  Camelfordy  2  Vex.  jr.  699,  713.— 
Lioyd  vs.  SpiUet,  2  Aik.  150.^  JTiUu  vs.  JFiUit,  2  Atk.  71.— 
Lever VB.  Andrewif  T  Bro.  Park  Cos.  (Tomlint)  288. — KnigfU  vs.  Pe- 
chey,  1  Dick.  R.  327.— J9ar<M  vs.  PickengiU,  4  Eoity  577,  note  S.  C 
I  £(ien5l5.— 1  Cox,  }5.— Fon6^.  Eq,  B.  %  (^  6,  $  1,  p.  116,  mnd 
noU.---Rider  vs.  Kidder,  10  Vez.  360.— Young  vs.  Peachy,  2  Atk.  256. 
^•^rop  vs.  Jforiorij  2  Aik.  74.  S.  C.  9  Mod.  233.— uF^me^  vs.  Finch^  15 
F«r.  50— JSoc  Abrid.  Uses  and  TrueU  L  eft.  %.^W^od^9m^  439. 
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a  eommentary  upon  the  leading  cases,  tracing  them  in  tiieir 
histx^rieal  order,  if  that  excellent  and  laborious  Judge,  Mr. 
Chancellor  Kentj  had  not,  in  two  recent  cases,  Boyd  vs. 
JlFLean  {\  Johns.  Ch.  Rep.  582),  and  Botsford  ts.  Burr 
(2  Johns.  Ch.  Rep.  405),  with  great  care  and  accuracy,  col- 
lected and  reyiewed  them.  I  have  followed  in  his  path,  and 
iind  nothing  to  subtract  from,  and  nothing  to  add  to  what  he 
has  stated  as  the  result  of  his  investigation,  with  which  my  own 
entirely  coincides;  The  same  doctrine  has  been  maintuned 
on  various  occasions  by  the  Supreme  Court  of  New  York^ 
and  of  PennayZvama;^  and  although  there  is  acKc^um  in  the 
case  of  the  Northampton  Bank  ys.  FP%t^n^,^  which  appears 
to  limit  the  rule  to  the  admission  of  parol  evidence,  where 
it  is  not  inconsistent  with  the  deed,  that  is,  where  the  con- 
sideration is  not  stated  in  the  deed  to  have  been  paid  I^ 
the  nominal  purchasers,  I  persuade  myself,  that  if  all  the 
authorities  had  been  brought  under  the  review  of  the  Court, 
the  general  conclusion  would  not  have  differed  from  that  of 
Mr.  Chancellor  Kent.^  The  latest  English  authorities,  seem 
to  leave  the  point  entirely  at  rest ;  and  I  have  not  the  cour- 
age to  undertake  to  disturb  it. 

Supposing  this  point  out  of  the  case,  there  is  another 

^Jaekaon  vs.  Siembergy  1  Johns,  Cos.  ISS.-^FooU  vs.  Cohtiny  S 
John».  R.  tl^^e^SUert  vs.  Steere,  5  Jchm.  Ch.  R,  1, 19^— Jbcfcion  vs. 
JUaUdorf,  11  Johm.  R.  91. — Jackson  Sf  Seelye  vs.  JHorse^  16  Johns.  R, 
^91. ^"Jackson  va.  JUlUt,  IS  Johns.  R.  463^ 

M  Lesses  ^  ChrssanYak  QabbMj  3  Aumay,  30i^— Ongory't  Lsssee 
vs.  SeUery  I  IkM.  193. 

85  12  JioBs.  Rep.  106,  109. 

»  See  GoMCoigne  vb;  Thvnagy  1  Fern.  366.  8.  C.  1  Eq.  Ahrid.  232.— 
ffmUva.  JFiUUy  %  Ms.  1\.^Kmgfa  t&  P0flk%,  1  Dkk.  R.QS!7.^BarU 
UU  V8.  PiekersgiUy  4  Easty  R.  577,  noU  S.  €.  1  Eden  516.— 1  Co£  15. 
Rydli  YS.  RyaU,  1  A^.  59.— Lone  VB.  J^ighttm,  Ambier  R,  409.— JE?«r 
pmrU  Vsmon^^P.  W.  548.— SModen  vb«  Sowden,  1  Broi  Ch.  JB» 582.-^ 
Rider  vs.  Kidder^  10  Tec.  360.— Lencft  vs.  JLendi,  10  Fear.  511.— Ftndi 
VB.  Fmdi^  15  Far.  50^— JHodkrelfk  vs.  Symons^  15  Fex.  360.— ^noy  va 
SUsUy  2  FejT.  Sf  Beams  R.  388.— Taylor  vs.  PbtmsTy  3  Maide  ^  Sel. 
562,  5T9.-3  Wbodes,  439. 
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connected  with  it,  that  requires  observation ;  and  that  ist 
whether  the  doctrine,  however  true  as  to  an  entire,  applies 
to  a  joint-purchase.  Lord  Hardwicke  is  represented  in  Crof 
vs.  Norton^  reported  in  2  Aik.  74,  and  more  fully  if  not 
more  accurately  in  9  Modern  Rep,  233,  to  have  siud, 
^'  Where  a  purchase  is  made,  and  the  purchase  money  is  paid 
by  one,  and  the  conveyance  taken  in  the  name  of  another, 
there  is  a  resulting  trust  for  the  person,  who  paid  the  consid- 
eration ;  but  this  is,  where  the  whoU  consideration  moved 
from  such  person ;  but  I  never  knew  it,  where  the  conside- 
ration moved  from  several  persons,  for  this  would  introduce 
all  the  mischiefs,  which  the  statute  of  frauds  was  intended 
to  prevent*  Suppose  several  persons  agree  to  purchase  an 
estate  in  the  name  of  one,  and  the  purchase  money  appears 
by  the  deed  to  be  paid  by  him  only,  I  do  not  know  any  case, 
where  such  persons  shall  come  into  this  Court  and  say,  they 
paid  the  purchase  money ;  but  it  is  expected  there  should 
be  a  declaration  of  trust." 

In  Wray  vs.  Steek  (2  Fez.  ^  Beam  389),  the  Vice  Chan- 
cellor said,  "  Lord  Hardwicke  could  not  have  used  the  lan- 
guage ascribed  to  him. — ^What  is  there  applicable  to  an 
advance  by  a  single  individual,  that  is  not  equally  ap- 
plicable to  a  joint  advance  under  similar  circumstances  i^ 
And  in  that  case,  which  was  of  a  joint  purchase  in  the  name 
of  one,  he  overruled  the  distinction,  and  decreed  in  fitvour 
of  the  trust.  I  follow  this  authority,  from  the  persuasion, 
that  it  is  perfectly  within  the  principle  of  the  general  doc- 
trine. 

The  remaining  inquiry  under  this  head  is,  it  being  es- 
tablished, that  this  was  a  joint  purchase,  in  trust  as  to  the 
northern  half  for  Peaney  whether  dower  lies  of  such  an  es- 
tate in  fisivour  of  the  wife  of  the  trustee.  In  JVod  vs.  Jevan 
(2  Freeman  R.  43),  Uiat  point  was  decided  against  the  right 
af  dower,  notwithstanding  the  opinion  in  JVash  vs.  Preston 
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{Cro.  Car.  191,)  and  it  was  then  said  to  be  the  constant 
practice  of  the  Court.^  Thus  was  a  suit  in  equity,  and 
would  be  decisive  in  this  Court,  whatever  might  be  the 
course  of  proceeding  in  a  court  of  law ;  though  I  presume 
even  at  law  in  Massachusetts^  there  being  no  state  court  of 
equity,  the  doctrine  would  be  fully  recognised. 

Upon  the  whole,  upon  this  point,  my  opinion  is,  that 
Mrs.  PoweU  has  no  claim  of  dower  in  the  northern  half  of 
the  four  acre  lot. 

There  is  another  question  of  great  practical  importance 
in  all  cases  of  this  nature ;  I  mean,  whether  dower  is  to  be 
assigned  to  tlie  widow  according  to  the  value  at  the  time  of 
the  alienation  of  her  husband,  or  at  the  time  of  the  assign- 
ment of  the  dower.  This  is  a  point,  upon  which  there  has 
been  a  good  deal  of  argument  at  the  bar,  and  upon  which 
the  American  authorities  are  not  agreeed.  It  is  necessary, 
therefore,  to  give  it  a  fuller  discussion,  than  might  otherwise 
seem  necessary. 

In  Coke  on  lAtUeton^  (32  a),  it  is  laid  down,  ^  that  if  the 
wife  be  entitled  to  have  dower  of  3  acres  of  marsh,  every 
acre  of  the  value  of  12  pence,  and  the  tieir,  by  his  industry 
and  charge,  maketh  it  good  meadow^  every  acre  of  the  value 
of  10  shillings,  the  wife  shall  have  her  dower  of  the  improv- 
ed value,  and  not  according  to  the  value  as  it  was  in  the 
husband's  time ;  for  her  title  is  to  the  quantity  of  the  land, 
viz.  one  just  third  part.  And  the  like  law  it  is,  if  the  heir 
improve  the  value  of  the  land  by  building;  and  on  the  other 
side,  if  the  value  be  impaired  in  the  time  of  the  heir,  she 
shall  be  endowed  according  to  the  value  at  the  time  of 
the  assignment,  and  not  according  to  the  value  in  the  time  of 
her  husband."  The  learned  author  quotes  no  authority  for 
these  positions,  except  a  case  in  30  Edw.  1,  reported  in 
Fitzherber^s  Abr.  title  Voucher,  298.  The  report  is  very  short 

^  Su  also  Roper ^  Law  ifHwhand  4r  Wifei  p.  359.— BemuU  vs.  Pope, 
2  Freem.  B.  71,  Contra  1  RoU.  Mr.  678,  p%  36. 
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and  obscure,  but  it  seems  to  have  been  a  case*  of  dower, 
where  the  widow  demanded  aplacej  which,  at  the  time  her 
husband  sohl  it,  was  without  a  dwelling-house ;  but  she  de- 
manded dower  of  the  one  third  of  the  mesmage^  or  of  the 
Talue,  against  the    heir,    who    was    vouched.      The  case 
was  put,  if  the  husband  sells  a  site,  and  afterwards  that 
pofchaser  builds  a  castle  on  it,  whether  she  should  have 
dower  of  the  third  part  of  the  castle,  and  it  was  denied. 
And  thereupon  it  is  said,  that  by  the  award  of  the  Court  she 
recovered  the  third  part  of  the  place  [ck  la  plaeeJ]     Mr. 
Margrave  gives  from  the  manuscripts  of  Lord  Hale  the  fol- 
lowing note  on  the  passage  {not  193).     ^  Vide  1  Ekn.  &-, 
11 ;  17  Edw.  3.    If  feoffee  improves  by  building,  yet  dower 
shall  be  as  it  was  in  the  seizin  of  the  husband.      17  Hen.  9, 
Dotoer,  192  ;   31  Ed.  1,  Voucher j  288.     For  the  heir  is  lou 
bound  to  warrant,  except  according  to  the  value  as  it  was  at 
the  time  of  the  feoffment,  and  so  the  wife  would  recover 
more  against  the  feoffee^  than  he  could  recover  in  value, 
which  is  not  reasonable."     The  case  1  Hen.  5,  11,  does  not 
appear  to  me,  on  examining  it  in  the  Year  Books,  to  have 
any  application.     The  principal  point  there  litigated  was 
upon  special  pleading,  the  widow  demanding  dower  of  two 
mills,  and  the  tenant  pleading  in  abatement,  that  at  the  pur- 
chase of  the  mil),  it  was  two  tofts  only,  on  which  the  parties 
were  at  issue.     The  citation,  17  Eldw.  3,  has  escaped  my 
researches.    The  case  of  17  Henry  3  is  taken  from  the  re- 
port in  Fitzherbert'*8  Abr.,  title.  Dower ^  192  ;  aqd  that  of  31' 
Edv).  1,  from  the  same  work,  title.  Voucher ^  288.     The  for- 
mer stands  thus :  "  £.,  who  was  the  wife  of  A.,  demands 
one  third  part  of  three  acres  of  land  with  the  appurtenances 
in  £.,  as  her  dower,  against  W.    And  W  comes  and  says, 
that  he  bought  the  land  of  her  husband^  naked,  and  unbuilt 
upon,  and  he  built  upon  it ;  and  he  willingly  allows  to  her 
her  third  part,  saving  the  buildings  to  himself.    Aod^  there- 
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fore,  6he  had  her  seizio,  saving  to  the  said  W  the  houses 
built  by  him,  <S&c.,  because  he  had,  without  the  hwldingSf 
where  she  might  have  her  land  &c."  The  other  stands 
thus :  "  Dower  and  demand  of  the  third  part  of  a  mill,  end 
the  tenant  vouches,  and  the  vouchee  comes  and  demands 
what  he  had  to  bind  him,  and  the  tenant  shows  a  charter 
conveying  a  certain  place;  upon  which  the  voucher  de- 
mands judgment,  if  he  ought  to  warrant ;  the  tenant  says, 
that  after  the  gift  he  built  a  mill ;  judgment  if  of  such 
be  ought  not  to  be  warranted ;  and  the  case  was,  that  in  the 
seizin  of  the  husband  the  place  was  but  a  vacant  place. 
HerU.  He  might  have  abated  the  writ.  Hingham.  You 
ought  to  have  discovered  the  matter  when  you  vouched,  and 
it  was  not  done,  for  which  award,  4tc."  These  cases  seem 
in  substance  to  support  Lord  Hale^i  position,  and  establish 
a  distinction  between  the  case  of  the  heir,  and  a  purchaser, 
in  &vour  of  the  latter.  Perkins  ^  recognises  the  distinction, 
and  puts  the  cas^,  where  there  are  buildings  on  the  land  at 
the  time  of  the  alienation  of  the  husband,  and  afterwards 
during  the  life  of  the  husband,  the  feoffee  [pulls  down  the 
buildings ;  and  he  holds,  that  the  wife  shall,  in  such  case^ 
have  dower  only  according  to  the  value  of  tlie  land  as  it 
was  at  the  death  of  her  husband ;  and  he  doubts,  if  she  has 
any  remedy  for  the  taking  away  of  the  buildings,  because 
her  title  to  dower  is  not  consummate  before  his  death.^ 
Ft  has  been  said  in  some  modem  cases,^  that  the  reason 
why,  when  the  heir  builds  upon,  or  otherwise  improves 
the  estate,  the  widow  shall  have  her  dower  of  the  im- 
provements, is,  because  it  is  his  folly  to  make  the  im- 
provements  before    assigning   her  dower.      This  may  be 

*  I>owery  §  328. — Bacon  Abr.  Dower,  B.  5. 

»  Dower,  §  3«9. 

S  Tkompmm  to.  JH^ttmo,  5  Swg,  4r  BainU^  889, 391. 
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the  true  reason,  but  neither  my  Lord  Coke,  nor,  as  fiir  as  I 
can  trace,  do  any  of  the  old  authorities  assign  this  as  the 
ground  of  the  rule.  And  if  it  be,  how  does  it  happen 
that  if  the  heir  impairs  the  value,  still  her  dower  is  only  of 
the  value  at  the  time  of  the  assignment,  thus  permitting 
him  to  derive  benefit  from  his  folly  or  his  wrong.  If  I 
were  allowed  to  hazard  a  conjecture,  it  would  be,  that  the 
rule  proceeded  upon  grounds  somewhat  more  artificial  and 
technical.  In  case  of  a  disseisin,  if  the  disseisor  build  upon 
the  land,  which  he  hkth  by  disseisin,  and  the  disseisee  after- 
wards enter,  the  latter  shall  have  the  buildings  as  well  as 
the  land.  The  reason  is,  that  the  title  and  seizin  of  the 
soil,  upon  recovery  by  the  conmion  law,  carry  every  thing 
annexed  to  the  feehold  as  an  incident;  agus  est  solumy  gus 
est  usque  ad  codum.  The  title  to  dower  is  consummate  by 
the  husband's  death  of  all  things,  of  which  he  had  a  seisin, 
and  which  were  then  in  existence.  The  tenant  in  dower, 
therefore,  like  any  other  tenant  of  the  freehold,  takes  upon 
a  recovery,  whatever  is  then  annexed  to  the  freehold,  wheth- 
er it  be  so  by  folly,  by  mistake,  or  by  the  purest  innocence. 
If  a  recovery  be  upon  a  title  paramount  against  any  person, 
though  he  may  be  a  bondfde  purchaser,  and  have  made  im^ 
provements  on  the  land,  yet  the  common  law  gives  the 
demandant  a  perfect  title  to  all  the  improvements,  as  well 
as  to  the  land.  And  if,  in  the  hands  of  such  a  purchaser, 
the  lands  are  deteriorated,  still  the  recovery  is  confined  to 
the  land  in  its  actual  state  at  the  time  of  the  recovery, 
for  at  the  common  law  no  damages  were  given  in  real  ac- 
tions. 

It  is  true,  that  in  the  case  of  the  heir,  he  is  in  by  descent, 
and  so  his  possession,  being  cast  upon  him  by  the  law,  may 
seem  rightful ;  but  when  the  wife  is  endowed  upon  a  recov- 
ery from  the  heir  and  assignment  of  dower,  she  is  in  from 
the  death  of  her  husband,  and  the  heir's  possession  is  avotd* 
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ed,  and  by  consequence,  there  is  no  right  of  possession  as  to 
this  third  part  acquired  to  the  heir,  since  the  law  doth  not 
place  him  in  such  third  part  after  the  death  of  the  father.^ 
The  rule  therefore,  that  subjected  the  improvements  as  well 
as  the  land  in  the  possession  of  the  heir  to  the  claim  of 
dower,  seems  a  natural  result  of  the  general  principles  of  the 
common  law,  which  gave  the  improvements  to  the  owner  of 
the  soil.^ 

It  is  not  quite  so  easy  to  ascertain  upon  what  ground  the 
exception  in  favour  of  purchasers  was  first  admitted  to  pre- 
vaiU  The  reason  assigned  in  Lord  Holers  manuscripts,  al- 
ready cited  (for  it  is  not  assigned  in  the  Year  Books),  is 
not,  as  Mr.  Chief  Justice  TUghman^  has  with  great  force  and 
acuteness  shown,  a  satisfactory  reason.  Admitting,  what  is 
certainly  true,  that  upon  a  feoffment  with  warranty  the  heir 
is  not  bound  to  warrant,  if  he  specially  show  the  matter, 
except  according  to  the  value  of  the  land  at  the  time  of  the 
feoffment ;  ^  this  establishes  no  more  than  that  a  covenant 
of  warranty,  in  construction  of  law,  extends  only  to  the  re- 
covery of  such  value.  It  does  not  touch  the  point,  whether 
any  contract  between  third  person  ought  to  prejudice  the 
right  of  dower,  or  whether  the  tenant  in  dower  ought  to  be 
abridged  of  the  general  rights,  which  attach  to  other  per- 
sons entitled  to  the  freehold.  If  there  be  no  warranty  upon 
the  alienation,  there  is  no  pretence  to  say,  that  that  fact 
could  operate  as  a  just  bar  to  dower,  because  the  feoffee 
could  not  recover  over.  How  then  can  the  case  be  varied 
by  the  fact,  that  there  is  a  warranty  to  a  limited  extent  and 
value  ?    Nor  can  the  exception  be  explained  by  coQsider- 

SB  GUb€re9  Tenures,  26,  fn.—LiU.  §  393,  394. 

33  Set  Biiccn  Ahrid,  Dower  J7.  5. 

34  Thompson  vs.  ^Morrow,  5  Serg,  4"  Rawky  289. 

^  Jenkins  Ceni.  34,  35,  case  68.     J%e  cUaJtum  there  of  47  Edw.  3,  22, 
seems  amisiake.—W  Hen.  6,  46.--46  Edw,  3,  28  h.-^OodboU,  lil.^ 
Pitcher  vs.  lAmngsionj  4  Johns.  B.  1. 
VOL.  ir.  47 
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ing  the  improvements  as  not  falling  within  the  dowable 
estate,  not  being  part  of  any  lands  or  tenements,  which  wer^ 
the  husband's  at  any  time  during  the  coverture,  for  that 
is  equally  true  of  improvements  by  the  heir.  I  do  not  find 
that  in  respect  to  purchasers  any  distinction  is  admitted, 
whether  the  improvements  are  made  with  or  without  no- 
tice of  the  right  to  dower,  or  before  or  after  the  husband's 
death.^  And  yet  if  the  improvements  are  made  after  the 
husband's  death  with  knowledge  of  the  right  of  dower,  it  is 
as  much  the  folly  of  the  purchaser  to  build  without  assign- 
ing dower,  as  it  would  be  of  the  heir.  The  only  difference 
is,  that  the  heir  must  be  presumed  to  know,  whether  there  are 
other  lands  sufficient  for  the  dower  ;  the  purchaser  may  not. 
The  rule  may  have  originated,  as  has  been  supposed,^  in 
the  policy  of  promoting  the  prosperity  of  the  country  by 
encouraging  improvements  in  agriculture  and  building; 
though  so  wise  and  philosophical  a  spirit  seems  scarcely  to 
belong  to  so  early  an  age,  fettered  with  feudal  tenures,  and 
military  services.  The  anxiety  to  promote  alienations  and 
subinfeudations,  and  thus  to  disentangle  inheritances  from 
some  of  their  numerous  burthens,  may  have  induced  the 
Courts  to  adopt  the  rule,  as  founded  in  general  justice.  Be  this 
as  it  may,  it  is  now  admitted  to  constitute  a  fixed  maxim  of  the 
common  law;  and  in  all  the  American  cases,  in  which  it  has 
been  brought  into  controversy,  its  obligatory  force  has  been 
fully  established.  The  decisions  ^  in  the  Supreme  Court 
of  Massachusetts  are  directly  in  point.  I  have  no  difficulty 
therefore,  in  affirming,  that  by  the  local  law  the  dower  mus^ 
be  assigned  to  the  widow,  exclusive  of  any  improvements 
made  by  the  purchasers  since  the  alienation. 

36  See  1  Roper  on  Property  of  Htuhand  4^  Wife^  346. 

37  Oore  V9.  jBfvmer,  3  Mtus.  IL  533,  &44.— TAomfMon  vb.  Morrow^ 
5  Serg.  ^  Ranoky  289. 

SB  Qore  tb.  Brazier,  3  Mcu§.  R.  S44.'^Libbey  vs.  Swett^  Stay«  PUtuL 

365,  note.— CorfJin  vs.  TVare^  9  JtfoM.  R.  218 Jiyer  vs.  ^srtiy,  9  Man, 

R.  8.— S.  C.  10  Jioii.  R,  80.  \ 
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But  the  next  point  is,  wlietber,  excluding  the  improvements 
on  the  land,  the  dower  is  to  be  assigned  according  to  its  pre- 
sent value,  or  that  at  the  time  of  the  alienation ;  or,  in 
other  words,  whether  the  dowress,  or  the  tenant,  is  now  to 
have  the  benefit  of  any  enhanced  value  of  the  land,  between 
the  alienation  and  the  assignment  of  dower,  arising  from 
the  general  progress  and  population  of  the  country.      In 
Gore  vs.  Brazier  (3  Mass.  R.  544),  Mr.    Chief  Justice 
Parsons  said,  "  if  the  husband,  during  the  coverture,  had 
aliened  a  real  estate  in  a  commercial  town,  and  at  his  death, 
the  rents  had  trebled  from  various  causes  unconnected  with 
any  improvements  of  the  estate,  and  the  widow  should  then 
sue  for  her  dower,  perhaps  it  would  be  difficult  for  the  pur- 
chaser to  maintain,  that  one  ninth  only,  and  not  one  third 
part,  should  be  assigned  to  her."     The  counsel  on  both 
sides  quote  this  language  as  decisive  in  their  favour.     On 
the  one  hand  it  is  said,  that  the  expression   "  unconnect- 
ed with  any  improvements  of  the  estate,"  demonstrates^  that 
any  increase  of  value,  which  results  to  the  land,  from  the 
existence  and  proximity  of  the  improvements,  (as,  in  the 
present  case,  by  the  establishment  of  a  flourishing  manufac- 
tory), is  to  be  excluded  from  the  dower,  as  well  as  the  im- 
provements themselves.     On  the  other  hand  it  is  said,  that 
the  learned  Judge  did  not  intend  any  such  thing.      He 
meant  merely  to  distinguish  generally  between  the  increase 
of  value  from  the  improvements,  and  from  general  causes, 
without  entering  into  the  consideration,  how  far  those  im- 
provements may  have  collaterally  increased  the  value  of  the 
land.     It  would  be  unjust  to  the  memory  of  the  learned 
Judge,  to  give  to  any  language  used  by  him,  in  a  case  not 
before  him,  and  introduced  merely  by  way  of  argument,  any 
more  authority  than  what  belongs  to  a  dictum,  expressing 
a  general  truth.    I  am  not  quite  satisfied,  that  a  case,  like 
that  now  presented,  was  then  in  his  mind ;  a  case,  where 
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the  erection  of  a  manufacturing  establishment  on  the  premi- 
ses has  given  an  increased  value  to  all  the  land  in  the  neigh- 
bourhood ;  a  value,  which  does  not  grow  out  of  the  mere 
erection,  but  out  of  the  nature  of  the  employment,  and  the 
capital  connected  with  it.  If  a  dwelling-house  of  the  like 
extent  had  been  erected,  the  value  would  not  have  been 
materially  enhanced.  If  the  manufacture  of  cloths  were 
now  discontinued,  there  would  be  an  immediate  and  serious 
diminution  of  value. 

In  the  case  of  Libbey  vs.  Stoett^  decided  in   1804,"  with 
a  manuscript  copy  of  -which  I  was  favoured  by  the  late 

« 

Mr.  Chief  Justice  S^toaU^  the  only  point  was,  whether  the 
widow  was  entitled  to  dower  of  the  mills  newly  erected  by 
the  alienee,  the  other  part  of  the  premises  remaining  in  the 
same  state  as  before  the  alienation.  In  CaiKn  vs.  Ware^ 
the  land  had  been  improved  by  ditching,  making  walls,  and 
erecting  and  repairing  buildings,  and  the  Court  held,  that 
the  widow  was  "  entitled  to  her  third  part  of  the  land,  in 
the  condition  it  was  in  at  the  time  of  the  alienation  by  her 
husband."  The  same  point  was  subsequently  ruled  in  Ayer 
vs.  SpringJ^  In  neither  of  these  cases  did  the  precise 
question  arise,  whether,  if  the  land  was  enhanced  in  value 
by  causes,  unconnected  with  the  direct  improvements  by 
the  alienee,  since  the  alienation,  that  value  was  to  be  exclud- 
ed in  the  assignment  of  dower.  Nor  does  the  more  diffi- 
cult question  appear  to  have  been  presented  in  the  argu- 
ment, whether  an  increased  value  of  the  unimproved  part  of 
the  land,  arising  collaterally  from  improvements  on  another 
part  of  the  land,  varies  the  claim  of  dower.  Suppose  a  fanii 
of  100  acres,  on  one  acre  of  which  a  manufacturing  estab- 
lishment is  erected,  and  this  gives  an  enhanced  value  to  the 
remaining  99  acres  of  33  j^  per  cent,  is  the  dower  to  be  re- 

36  story's  Plead.  365,  noU.  ^  9  JlfOM.  R.  218^ 

4tt  9  Mats,  R.  8.^S.  C.  10  JUati.  B.  89. 
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duced  one  third  on  the  99  acres,  or  is  it  to  be  of  one  third 
of  the  99  acres,  and  of  such  portion  of  the  other  acre,  as  is 
equal  to  its  value  deducting  the  improvement  ? 

In  Humphrey  vs.  PAinney^^  the  Supreme  Court  of  JVeur 
York  decided,  that  dower  was  to  be  assigned  according  to 
the  value  of  the  land  at  the  time  of  the  alienation  by  the 
husband,  and  not  according  to  its  improved  value  at  the 
time  of  the  assignment.  But  there,  upon  the  special 
pleadings,  the  only  point  seems  to  have  been,  whether 
dower  should  be  of  improvements  made  upon  the  land  by 
the  alienee.  The  Court  founded  itself  upon  a  statute  of 
the  state,  which  was  construed  to  restrain  the  dower  to  the 
value  at  the  alienation ;  but  at  the  same  time  asserted,  that 
the  same  was  the  rule  of  the  common  law.  In  Dorchester  yb* 
Coventryj^  the  point  as  to  the  increased  value  of  the  land,  in- 
dependently of  the  improvements,  was  distinctly  considered, 
and  the  Court  decided,  that  the  dower  was  to  be  of  the 
value  of  the  land  at  the  time  of  the  alienation,  and  that  the 
legislature  did  not  intend  to  make  any  distinction  between 
improvements  and  the  increased  value  of  the  land.  This 
doctrine  was  again  followed  in  Shaw  vs.  White^^  where  the 
conveyance  was  of  new  and  unimproved  lands,  which  had 
been  highly  improved  by  the  purchaser.  In  Hole  vs.  Jamesy^ 
the  same  question  arose  before  Mr.  Chancellor  Kent^  upon  a 
somewhat  different  state  of  facts,  for,  independently  of  the 
improvements,  the  land  had  diminished  in  value  since  the 
alienation.  That  learned  Judge  went  again  elaborately 
into  the  doctrine,  and  adhered  to  the  rule  already  laid  down, 
viz.  the  value  of  the  land  at  the  time  of  the  alienation,  act- 
ing upon  it  as  a  clear  rule  of  the  common  law.  With  the« 
most  profound  tespect  for  so  great  a  Judge,  I  must  be  per- 

41  %  Johng.  R.  484.  ^  11  Johm.  R.  510. 

•^  13  Johm.  JR.  179.  ^  S  Johns.  Ch.  JL  S58. 


374  MASSACHUSETTS, 


Powell  Hux,  v»,  Monson  Sf  Brimfield  Manofacturing Ca 

mitted  to  doubt,  if  there  be  any  such  doctrine  in:  the  comnion 
law.  The  authorities  referred  to  do  not,  (though  Mr.  Roper 
in  his  late  work  thinks  otherwise  ^),  in  my  humble  judgment, 
warrant  the  conclusion.  It  is  true,  that  Perkins  (^  328) 
states,  that  where  the  alienee  of  the  land  hath  made  impfove- 
ments,  "  the  wife  shall  not  have  dower,  but  according  to  the 
value  it  was  at  in  the  time  of  the  huband  ; ''  and  for  this,  he 
cites  Fiizherbert^  Dower j  192,  already  quoted.  But  in  that 
case  the  widow  had  dower  of  the  land,  saving  to  the 
alienee  the  houses  built  by  him,  as  there  was  land  enough 
for  it  without  touching  them.  And  probably  Perkim  had  no 
reference  in  this  paragraph  to  any  increase  of  value,  except 
by  the  buildings.  The  language  from  Lord  Holers  manu- 
scripts, admits  of  the  same  interpretation ;  and  he  relies 
upon  no  other  authorities,  than  those,  which  have  been  al- 
ready commented  on. 

It  is  a  gr^at  consolation  to  me  to  find  ray  own  views  of 
the  doctrine  supported  by  the  high  authority  of  Mr.  Chief 
Jurtice  Tilghman  ;  and  I  should  have  been  spared  some  re^ 
search,  if  his  very  learned  judgment  in  Thompson  vs.  Jtfor- 
row^  had  earlier  fallen  under  my  observation.  I  entirely 
accede  to  the  general  reasoning,  by  which  he  supports  his 
opinion,  and  have  nothing  to  add  to  what  he  has,  with  so 
much  accuracy  and  clearness,  collected.  In  his  own  lan- 
guage I  can  state,  that  "  with  respect  to  dower,  I  have  found 
no  adjudged  case  in  the  Year  Books  confining  the  widow 
to  the  value  at  the  time  of  the  alienation  by  her  husband, 
where  the  question  did  not  arise  on  improvements  made  nfier 
the  alienation ;  and  that  having  considered  all  the  authort*^ 
ties,  which  bear  upon  the  questicm,  I  find  myself  at  liberty  to 
decide  according  to  what  appears  to  me  to  be  the  reason 
and  the  justice  of  the  case,  which  is,  that  the  widow  shall  take 

46  1  RcptTy  Lmo  ofHuih.  4*  Wifi^ch.  9,  §  2, p.  3, p.  346, 347. 
46  5  Strg.  4r  BaviUy  Rep.  289. 
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710  advantage  of  the  improvements  of  any  kind  made  by  the 
purchaser,  bat  throwing  those  out  of  the  estimate,  she  shall 
be  endowed  according  to  the  value  at  the  time  her  dower 
shall  be  assigned  to  her.''  This  doctrine  appears  to  me  to 
stand  upon  solid  principles,  and  the  general  analogies  of 
the  law.  If  the  land  has,  in  the  intermediate  period,  risen 
in  value,  she  receives  the  benefit ;  if  it  has  depreciated,  she 
sustains  the  loss.  Her  title  is  consummate  by  her  husband's 
death,  and,  in  the  language  of  Lord  Coke^  that  ^<  title  is  to 
the  quantity  of  the  land,  viz.  one  just  third  part."  If,  on 
the  other  hand,  the  value  of  the  land  has  increased  solely 
from  the  improvements  made  upon  it,  and  without  those  im» 
provements  it  would  have  remained  of  the  same  value  as  at 
the  time  of  the  alienation,  the  old  value,  and  not  the  im- 
proved value,  is  to  be  taken  into  consideration.  For  practi- 
cal purposes,  it  is  impossible  to  make  any  distinction  be- 
tween the  value  of  the  improvements,  and  the  value  result- 
ing from  the  improvements ;  between  improvements,  which 
operate  on  a  part  of  the  land,  and  those,  which  operate 
upon  the  whole. 

Upon  the  whole,  my  judgment  is,  that  the  dower  must  be 
adjudged  according  to  the  value  of  the  land  in  controversy 
at  the  time  of  the  assignment,  excluding  all  the  increased 
value  from  the  improvements  actually  made  upon  the  prem- 
ises by  the  alienees ;  leaving  to  the  dowress  the  full  benefit 
of  any  increase  of  value  arising  from  circumstances  uncon- 
nected with  those  improvements. 

Decree.  This  cause  came  on  to  be  heard  at  the  last  May 
term,  on  the  bill  and  answer,  and  was  argued  by  counsel. 
Whereupon,  it  is  ordered,  adjudged,  and  decreed,  that  the 
siud  EUidc  and  Elizabeth,  in  her  right,  have  as  her  dower, 
of  the  endowment  of  Roswell  Merrick,  her  late  husband,  now 
deceased,  one  just  third  part  of  the  lands,  tenements,  and 
hereditaments,   herein   after  mentioned,  exclusive  of  the 
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increased  value  of  the  same,  arising  from,  or  caused  by 
the  buildings  erected,  and  improvements  made  upon  said 
lands  and  tenements,  &c.  or  any  one  of  them,  since  the 
alienation  thereof  by  the  said  Merrick,  «tz.  of  one  certain 
tract  of  land,  &c.  &c. 

And  it  is  further  ordered  and  decreed,  that  the  said  El- 
lick  and  Elizabeth  have  and  recover  their  reasonable  dama- 
ges by  reason  of  the  detention  of  her  dower  in  the  premises^ 
from  and  after  the  the  3d  day  of  March,  in  the  year  of  our 
Lord  1823,  when  they  demanded  of  the  defendants,  that 
they  should  assign,  and  set  out  to  the  said  Elizabeth  her 
said  dower  in  said  lands,  tenements,  and  hereditaments,  until 
the  present  time.  And  that  the  plaintiffs  recover  of  the  de- 
fendants their  legal  costs  of  this  suit,  to  be  taxed  by  the  Court. 
And  it  is  further  ordered  and  decreed,  that  this  bill  be  dis- 
missed as  to  all  the  other  lands  and  tenements  mentioned  in 
said  bill,  and  the  said  EUick  and  ElizahetVs  claim,  in  her 
right,  of  dower  in  the  same,  or  any,  or  either  of  them. 

And  it  is  further  ordered  and  decreed,  that  commissioners 
be  appointed  to  inquire,  ascertain,  act,  and  report,  as  soon 
may  be,  on  the  matters  following,  viz. 

1 .  The  several  and  respective  times  when  the  said  Ros- 
well  Merrick  alienated  the  above  described  lands,  tenements, 
and  hereditaments,  and  any  parcels  or  undivided  parts 
thereof. 

2.  The  present  value  of  said  lands,  tenements,  and  here- 
ditaments exclusive  of  the  increased  value,  occasioned  by 
the  buildings  and  improvements  on  the  premises,  since  the 
alienation  thereof  by  the  said  RoiwtO.  Merrick;  and  also  the 
reasonable  damages  by  reason  of  the  detention  of  her  dower 
in  the  premises  from  and  after  the  third  day  of  March  in 
the  year  of  our  Lord  1823  to  the  present  time. 

3.  If  the  commissioners  shall  find,  that  one  third  part  of 
tfedd  lands,  tenements,  and  hereditaments  can  be  assigned, 
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set  oflf  to  said  Elizabeth^  by  metes  and  bounds,  without  great 
prejudice  to  the  same,  then,  that  they  proceed  to  assign  and 
set  off  to  the  said  Elizabeth  one  just  third  part  of  said  lands, 
tenements,  and  hereditaments,  exclusive  of  the  increased  val- 
ue thereof,  occasioned  by  the  buildings  erected,  and  improve- 
ments ma4e  thereon  since  the  alienation  thereof  by  said 
RostoeJl  Merrick^  meaning  so  much  and  such  part  of  said  lands, 
tenements,  and  hereditaments,  as  would  be  equal  in  value 
to  one  just  third  part  thereof  at  the  present  time,  in  case 
no  buildings  had  been  erected  or  improvements  made  there- 
on since  the  alienation  thereof  by  the  said  RosweU  Merrick* 
4.  If  the  commissioners  shall  find,  that  one  third  part  of  said 
lands,  tenements,  and  hereditaments  cannot  be  assigned  and 
set  off  to  said  Elizabeth^  as  aforesaid,  to  hold  in  severalty  by 
metes  and  bounds,  without  inconvenience  and  prejudice  to 
the  same,  then,  that  they  inquire,  and  ascertain,  and  report 
to  the  Court,  the  true  yearly  amount  and  value  of  the  rents, 
profits,  and  income  of  said  lands,  tenements,  and  heredita- 
ments, exclusive  of  the  increased  value  arising  from,  and  oc- 
casioned by  the  buildings  erected,  and  improvements  made 
thereon  since  the  alienation  thereof  by  said  Merrickj  mean- 
ing the  true  yearly  amount  and  value  of  the  rents,  profits, 
and  income,  which  the  said  lands,  tenements,  and  heredit- 
aments would  now  yield,  in  case  no  buildings  had  been 
erected,  or  improvements  made  thereon  since  the  alienatioa 
thereof  by  the  said  Rostvdl  Merrick. 
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(  HoiL  JOSEPH  STORY,  Associate  Jusdoe  of  the  Sapreme  Cbuit. 
BEFORE  ^  g^  DAVID  HOWELL.  DifCricc  Jwlge. 


Job  Randall  in  TqjartY  vs.  Jebemla^h  PHHiLiPs  and 

t>THEB8. 

By  the  Mfltute  of  Rhode  Xriflml  of  179t,  aD  deeds  4r^  to  two  at  moie  penoM  mf 

held  to  be  tenaocies  in  common,  unless  the  words  dearlj  and  miniiesdy  show  an 

intention  to  create  a  joint  tenancy.    It  was  held,  that  a  tnortgage  to  fonr  persona 

afibrded  no  proof  that  the  panies  ivtended  a  joiot  tenancy  In  the  mtmffufgt. 
In  enoity,  where  Uiere  b  a  jointeoancy  hi  a  mortgage,  the  surviving  oMrtgagee  will 

be  held  a  trustee  for  the  representatives  of  the  deceased  co-mortgagee. 
The  lieirs  of  a  deoeased  mortgagor  are  not  competent  witnewes,  in  a  enk  in  eqtD- 

ty  by  an  assignee  to  redeem,  to  prove  the  assignment  frandulent,  for  that  ia  to 

estabKsh  their  own  title. 
If  an  answer  to  a  bill  in  equity  relies  on  new  fiicts,  by  way  of  discharge  or  avoid- 

ance,  or  defence,  not  responsive  to  the  bill,  they  must  be  established  fay  hMtepend- 

ent  proofs ;  the  answer  is  not  evidence  to  support  them. 
A  voluntary  conveyance,  or  a  conveyance  in  fraud  of  the  law,  is  not  a  nullity,  but 

binds  parties  and  privies. 
Parol  evidence  is  inadmissible  to  vary  or  contradict  the  terms  of  a  written  agreement 

signed  by  the  parties. 

Bill  in  eqaity.  The  bill  stated,  that  one  WtUiam  West  on 
the  19th  June  1792,  being  possessed  of  certain  real  estate  set 
forth  in  the  bill,  for  the  consideration  of  £2150  conveyed 
the  same  to  Jereniiah  Phillips^  Job  RandaUj  (the  father  of  the 
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plaintiff),  Gideon  Smithy  and  Joseph  Battey^  and  their  heirs 
and  assigns.  On  the  same  day,  the  grantees  executed  a 
defeasance,  whereby  they  agreed,  that  if  West  should  well 
and  truly  indemnify,  and  save  them  harmless  for  all  money 
they  should  advance,  or  had  advanced  for  him,  and  for  all 
cost,  trouble,  and  expense  they  should  be  put  to  in  under- 
taking ffesfs  business,  by  settling  an  execution  against  him 
in  favour  of  J?e7i;amm  Talboiy  amounting  to  $1366.12^  cts. 
and  also  for  undertaking  and  receiving  a  number  of  notes 
and  accounts  against  certain  persons  named  in  the  defea- 
sance ;  that  then,  and  in  that  case,  they,  the  grantees,  should 
reconvey  the  same  real  estate  to  West  and  his  heirs  and 
assigns.  The  bill  alleged,  that  this  defeasance  made  the 
conveyance  a  mortgage ;  and  that  Battey  died  in  1795,  hav- 
ing no  claim  upon,  or  against,  the  mortgaged  premises,  or 
interest  therein  by  reason  of  the  conveyance  or  defeasance. 
Afterwards,  in  April  1808,  Oideon  Smith  released  \o  the 
plaintiff  all  his  right  in  the  mortgaged  premises  for  $700, 
and  afterwards  died. 

The  bill  then  alleged,  that  WiUiam  fFe^t,  in  March  1801, 
for  the  consideration  of  $1000  sold  and  assigned  the  deed  of 
defeasance  to  Job  Randall  (the  father  of  the  plaintiff),  and 
all  his  interest  therein,  and  also  in  the  mortgaged  premises, 
and  by  virtue  thereof  the  said  Job  Randall  became  seized  of 
the  premises  in  fee,  subject  to  the  mortgage.  That  after- 
wards Jb6 /ZaiuiaK,  in  August  1819,  made  his  will,  and  in 
October  1821  died;  and  his  will  was  duly  proved;  and  by 
that  will  he  devised  the  premises  to  his  four  sons,  viz.  the 
plaintiff,  WiUiam^  Oeorge^  and  Arthur  F,  Randali ;  and  af- 
terwards the  three  brothers  for  the  consideration  of  $1200 
conveyed  their  shares  in  the  same  to  the  plaintiff. 

The  bill  farther  alleged,  that  after  the  conveyance  in 
1792  from  WHUam  West^  the  said  Jeremiah  Phillips  (one  of 
the  defendants),  entered  into  possession  of  a  part  of  the 
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mortgaged  premises,  and  took  the  rents  and  profits  thereof, 
and  continued  so  in  possession  until  the  8th  December 
1821  ;  and  on  that  day  in  consideration  of  $1.'>00  released 
to  his  son  Datfid  PhiUips  (one  of  the  defendants)  all  his  in- 
terest in  the  same  parcel  of  the  mortgaged  premises,  in  vir- 
tue whereof  the  said  David  entered  into  possession  thereof. 

The  bill  farther  alleged,  that  Jeremiah  Phillips  never  was 
put  to  any  expense,  cost,  or  trouble,  or  advanced  any  money 
within  the  meaning  of  the  defeasance ;  that  the  said  Jeremi^ 
ah  and  David^  during  their  respective  possessions,  as  afore- 
said, took  the  rents  and  profits,  and  cut  down  timber,  &c. 
&c.  on  the  premises,  greatly  exceeding  the  claims  or  de- 
mands due  to  the  said  Jeremiah^  &c.  <&c.  and  then  proceeded 
to  pray  for  an  account  against  them,  an  injunction  against 
waste,  and  a  redemption  and  release  of  the  mortgaged  estate 
from  the  defendants,  and  for  general  relief. 

The  answer  of  the  defendant,  Jeremiah  PhiUips,  admitted 
the  conveyance  and  defeasance  in  1792,  and  alleged,  that 
before  that  time  William  West  was  indebted  in  a  large  sum 
to  him,  annexing  an  account  thereof;  and  that  West  then 
agreed,  that  the  mortgaged  estate  should  be  held  as  security 
for  such  account,  and  for  all  sums  of  money  due  to  him, 
with  interest,  and  all  sums  which  should  become  due  for 
cosis^  trouble,  and  expenses,  that  defendant  should  be  put  to 
in  settling  a  mortgage  on  the  same  estate  in  favour  of  one 
Jenks^  and  for  settling  the  attachment  in  favour  of  Talbot^ 
and  other  concerns  of  West. 

The  answer  then  stated,  that  by  the  conveyance  of  1792, 
the  grantees  became  joint  tenants ;  it  admitted,  that  Battey 
died,  and  that  the  other  grantees  became  seized  as  survivors ; 
that  previous  to  the  death  oiBattey^  Job  Randall  (the  father) 
agreed  with  the  other  grantees,  to  hold  and  settle  for  their 
joint  benefit  all  the  accounts,  &c.  stated  in  the  defea- 
sance, and  act  as  their  agent  in  all  things  touching  the 


JUNE  TERM,  1824.  881 

Raadalltw.  PhilUpsela^ 


same,  and  the  estate  so  conveyed ;  that  before  Battey^s 
death,  Tcdfyofs  attachment,  amounting  to  £409.  lOs.  6d. 
was  by  the  grantees  equally  paid  off  and  discharged,  and 
the  defendant  paid  one  fourth  part,  and  Job  Randall  (the 
father)  took  a  receipt  for  the  whole.  That  after  BaiteyU 
death  the  other  grantees  filed  a  bill  in  equity  in  the  Su- 
preme Court  of  Rhode  Island  against  Z,  Allen  and  others 
to  redeem  Jenks^s  mortgage,  and  in  that  suit  a  decree  was 
had  for  redemption  on  paying  $2508.75,  of  which  the  de- 
fendant paid  $917  and  the  said  Gideon  $283,  and  the  resi- 
due was  paid  by  Randall^  as  agent  for  all  the  three  grantees, 
and  he  took  a  receipt  for  the  same,  as  agent.  That  after- 
wards, on  a  rehearing,  a  deduction  was  obtained  from  the 
amount  of  the  decree,  and  the  defendant  attended  person- 
ally to  the  cause,  &c.  That  after  the  redemption,  the  three 
surviving  grantees  took  possession  of  the  estate,  as  surviving 
joint  tenants,  and  that  Randall  took  the  rents  and  profits 
thereof,  as  agent  for  the  grantees,  until  his  death,  and  ought 
to  account  therefor. 

The  answer  farther  stated,  that  in  July  1800,  the  other 
grantees  conveyed  to  Battey  200  acres  of  the  land  for 
$6000,  which  Randall  received  as  agent,  and  has  never  ac- 
counted for  the  same ;  that  in  1805,  they  conveyed  to 
JV*.  Thomas  36  acres  of  the  land  for  $733,  which  was  re- 
ceived by  Randall  as  agent,  and  never  accounted  for ;  that 
afterwards,  W.  West  requested  the  defendant  to  purchase 
the  interest  of  the  said  Gideon  Smith  under  the  conveyance 
in  1792,  and  the  defendant  consented  to  purchase  the  same 
jointly  with  Randall^  and  accordingly  the  defendant  and 
Randall  jointly  agreed  for  the  purchase  with  Gideon  Smithy 
as  joint  tenants,  for  $700  to  be  paid  out  of  their  joint  funds  in 
RandalPshnnda^  and  that  the  deed  should  be  executed  jointly 
to  them.  But  Randall  fraudulently  procured  the  deed  in 
his  own  name  from  Gideon  Smith,  and  paid  the  consideration 
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money  out  of  the  joint  funds ;  and  thereby,  by  law,  a  trust 
in  the  same  resulted  to  the  defendant  f  jr  his  portion  ;  that 
afterwards  CUdean  Smith  died,  and  afterwards  Randall  died ; 
and  thereby  the  whole  interest  in  the  estate  survived  to  the 
defendant,  as  surviving  jointenant. 

The  answer  farther  expressly  denied  the  plaintiff's  right 
to  redeem  by  virtue  of  the  assignment  of  Wiiliam  West,  or 
otherwise,  denying  that  such  assignment  was  ever  executed 
as  pretended  in  the  bill ;  that  during  the  pendency  of 
the  bill  to  redeem  Randall  represented  to  the  defendants, 
that  fV.  fVegfs  testimony  might  be  necessary  in  the  suit,  and 
it  was  agreed,  that  West  should,  without  any  consideration, 
execute  a  release  of  the  defeasance  be.  to  the  defendant 
and  RandaO  jointly,  to  qualify  himself  as  a  witness ;  that 
Randall  informed  the  defendant,  and  the  release  was  so  exe- 
cuted accordingly ;  and  that  until  within  a  few  years  he  al- 
ways understood  both  from  West  and  RandaU^  that  there  was 
other  assignment ;  and  the  defendant  did  not  know,  whether 
any  assignment  was  in  fact  ever  executed ;  that  the  defendant 
did  not  believe  any  such  assignment,  as  now  pretended,  was 
executed ;  it  was  not  put  on  record  until  eight  years  after 
its  pretended  date;  and  that  after  1809  Randall  continued 
to  treat  the  estate  as  their  joint  estate,  as  before. 

The  answer  then  proceeded  to  state  the  claims  of  the  de- 
fendants, and  annexed  an  account  thereof,  and  averred  a  re- 
fusal by  Randall  in  bis  lifetime  to  come  to  a  settlement. 
It  admitted  the  sale  to  the  other  defendant,  David  PhiUipSj 
as  alleged  in  the  bill,  and  concluded  with  a  prayer  for 
dismissal. 

The  defendant,  David  Phillips^  relied  on  the  answer  of 
the  other  defendant,  admitted  the  conveyance  to  himself 
and  denied  the  execution  of  the  assignment  of  WilUam  West 
in  1801,  concluding  with  a  prayer  for  a  dismissal. 
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The  cause  came  on  to  be  heard  upon  the  bill,  answers 
and  evidence,  the  cause  being  at  issue  on  the  general  re* 
plication ;  and  was  argued  at  the  last  term  by  Searle  for  the 
plaintiff,  and  by  Tristam  Burges  and  TiUinghast  for  the 
defendants.  The  opinion  of  the  Court  was  afterwards  de- 
livered as  follows. 

Story  J.  So  far  as  the  answers  in  this  cause  set  up  new 
facts  by  way  of  discharge  or  avoidance  of  the  matter  of  the 
bill,  or  allege  separate  and  independent  agreements,  they 
are  not  evidence  for  the  defendants ;  but  all  such  allega* 
tions  must  be  substantiated  by  proof  aliun^.  This  is  the 
general  doctrine  in  equity,  and  is  not  now  susceptible  of 
any  real  doubt.^  There  is  also  an  allegation  in  the  answer 
of  the  defendant,  JeremioA  Phillips,  of  sn  independent  oral 
agreement  previous  to,  or  at  the  time  of  the  execution  of  the 
conveyance  and  defeasance  in  1792,  that  he  should  hold  the 
estate  as  security  for  the  payment  of  an  account  due  him, 
ArC.  beyond  the  terms  of  the  agreement  in  the  defeasance. 
As  to  this  point  it  is  sufficient  to  say,  that  no  parol  evidence 
can  be  admitted'to  vary  or  contradict  the  terms  of  that  agree* 
ment ;  and  therefore  the  case  must  stand  upon  those  terms, 
and  the  rights  of  Phillips  be  judged  of  accordingly. 

One  of  the  questions,  which  meets  the  Court  in  the 
threshold  of  this  cause,  is,  whether  the  conveyance  of  1793 
is  a  conveyance  in  jointenancy,  or  in  common.  The  an- 
swers set  it  up  as  a  conveyance  in  jointenancy.  And  so, 
certainly,  it  would  be  construed  at  the  common  Jaw.  But 
a  statute  of /{Aode  If bnil  has  broken  in  upon  the  doctrine 
of  the  common  law.    In  the  Digest  of  1798,  {p.  272,  ^  8,)  it 

1  Parttfrkks  vs.  Poiolet,  2  Mc.  383.— ^Bttice  vs.  TayloTy  2  Atk.  253.— 
12id|f etooy  vs.  Dtinowi,  7  Vez,  405. — Thcmpton  vs.  Lambe,  7  Vez.  587, 
^Kirk^ilrick  va.  Love,  AmbUr,  589.— Bfc«nt  vs.  Burrow,  1  Vez.  jr.  546. 
~ilo6«woii  vs.  Scotney,  19  Vez.  583^— H<ir(vB.  Ten  Eyck,  2  Johns.  Ch. 
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is  provided,  "  that  all  gifts,  grants,  feoffments,  devises,  and 
other  conveyances  of  any  lands,  &c.  which  have  been,  or 
shall  be  made  to  two  or  more  persons,  whether  for  years,  for 
life,  in  tail,  or  in  fee,  shall  be  taken  &c.  to  be  estates  in 
common,  and  not  in  jointenancy,  unless  it  is,  or  shall  be 
therein  expressly  said,  that  the  grantees  <&c.  shall  have 
or  hold  the  same  lands  Slc.  as  jointenants,  or  in  jointenancy, 
or  to  them  and  the  survivor  or  survivors  of  them,  or  unless 
other  words  be  therein  used,  dearly  and  manifestly  showing  it 
to  be  the  intention  of  the  parties  to  such  gifts,  grants,  &c. 
that  such  lands  &c.  should  vest,  or  be  holden  as  joint  es- 
tates, and  not  as  estates  in  common."  There  is  a  similar 
tLCi  in  Massachusetts  ;  and  it  has  been  there  decided  upon  the 
construction  of  that  act,  that  mortgages  to  two  or  more  per- 
sons in  fee  are  excepted  by  implication,  and  are  to  be  con- 
strued as  jointenancies.  The  first  case,  in  which  this  doc- 
trine was  asserted,  is  Appleton  vs.  Boyd  (7  Mass.  R.  131). 
Chief  Justice  Parsons  there  said,  "  the  conveyance  before 
us  is  a  mortgage  to  two  persons  to  secure  the  payment  of 
a  debt  jointly  due  to  the  mortgagees.  As  upon  the  death 
of  either  mortgagee,  the  remedy  to  recover  the  debt  would 
survive,  we  are  of  opinion,  that  it  was  the  intent  of  the  par- 
ties, that  the  mortgage  or  collateral  security  should  comport 
with  that  remedy ;  and  for  this  purpose,  that  the  mortgaged 
estate  should  survive.  Upon  any  other  construction,  but  one 
moiety  of  the  mortgaged  tenenments  would  remain  a  collat- 
eral security  for  the  joint  debt,  which  would  be  clearly  re- 
pugnant to  the  intention  of  the  parties  to  the  mortgage.*^ 
If  the  consequence  here  stated  were  true  in  point  of  law, 
there  would  certainly  be  good  reason  for  creating,  by  im- 
plication, such  an  exception.  But  with  great  deference  to 
the  learned  Judge,  the  doctrine,  that  a  conveyance  in  mort- 
gage to  two  persons,  as  tenants  in  common,  becomes  by  the 
death  of  either  no  security,  except  for  a  moiety,  cannot,  in 
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tny  judgment,  be  maintained  in  point  of  law.  No  authority 
is  cited  for  it,  and  it  seems  to  me  irreconcileable  with  es- 
tablished principles.  It  cannot  be  deduced  from  the  fact, 
that  the  debt  vests  by  survivorship  in  one  party,  while 
the  estate  would  pass  to  another.  For  at  the  common  law 
upon  the  death  of  the  mortgagee  the  estate  in  the  land 
vests  in  the  heir,  while  the  debt  vests  in  the  administrator.^ 
Upon  the  like  argument,  it  ought  to  follow  in  such  case, 
that  by  the  death  of  the  mortgagee  the  whole  security  in 
the  land  should  be  gone ;  and  yet  it  is  well  established,  that 
the  heir  takes  the  land  by  descent,  subject  to  redemption ; 
and  that  the  debt  belongs  to  the  administrator.  If  a  con- 
veyance were  made  to  two  mortgagees  in  fee,  expressly  as 
tenants  in  conunon,  as  security  for  a  joint  debt,  they  would 
so  hold  it  by  the  common  law;  and  upon  the  death  of  either, 
his  share  would  descend  to  his  heir,  as  tenant  in  common, 
and  the  survivor  would  hold  the  other  moiety,  as  tenant  in 
common,  at  the  same  time  that  the  debt  would  vest  solely 
in  him  by  survivorship,  for  the  purposes  of  the  remedy. 
Suppose  a  sole  mortgagee  dies,  leaving  daughters,  who  are 
his  heirs ;  they  take  the  estate  in  equal  shares  as  parceners, 
and  not  as  jointenants,  and  yet  the  right  to  the  debt  be- 
longs to  neither,  but  belongs  to  the  administrator.  The  rem- 
edy, then,  for  the  debt,  being  in  one  person,  while  the  right 
to  the  estate  is  another,  furnishes  no  just  ground  for  the  dis- 
tinction contended  for.  The  estate  is  still  a  security  for  the 
debt,  into  whose  ever  hands  it  passes.  Even  in  Massfuhmtits^ 
it  has  been  held,  that  an  estate  in  two  mortgagees,  though 
joint  before,  is  not  so  after,  foreclosure ;  but  in  the  latter 
case,  it  becomes  a  tenancy  in  common.  However  that  may 
be,  when  both  mortgagees  are  living  at  the  foreclosure^ 


s  Com,  Dig,  Chancery,  4.  A,  9. — Bacon^g  Abrid.  Morigage.  D.  2. — 
Petty  V8.  Slywtrdj  1  Ch.  R.  31,  57.--1  Eq.  Co.  Mr.  390.— 2  P^toctt 
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there  is  some  difficulty  in  coming  to  the  same  result,  if  the 
foreclosure  be  by  the  survivor ;  for  that  would  be  to  turn  the 
estate  from  a  trust  into  a  use  by  the  mere  act  of  foreclo- 
sure. 

Indeed,  in  Englandj  an  inference  in  case  of  mortgages  is 
commonly  deduced  in  favour  of  tenancies  in  common,  rath- 
er than  the  reverse,  at  least  to  the  extent  of  holding  the 
debt  not  subject  in  equity  to  survivorship.^    Thus  in  Rigden 
vs.  VaUiery  2  Vez.  258,  S.  C..3  Atk.  731.     Lord  Hardwicke 
said,  "  This  Court  has  taken  a  latitude  in  construing  a  tenan- 
cy in  common,  without   the   words,  equally  to  be  divided, 
on  the  foot  of  the  intent ;  and  therefore  determined,  that  if 
two  men  jointly  and  equally  advance  a  sum  of  money  on 
mortgage,  suppose  in  fee,  and  take  a  security,  and  take  that 
security  to  them  and  their  heirs  without  any  wordsf  equallt/  to 
be  divided  between  them^  there  shall  be  survivorship ;  and  so,  if 
they  were  to  foreclose  the  estate,  the  estate  should  be  divid- 
ed between  them,  because  their  intent  is  presumed  to  b$ 
so."     So  that  his  Lordship  held .  the  &ct  of  its  being  a 
mortgage  repelled  in  England  the  notion  of  its  being  a 
jointenancy.    Afortiori^  one  should  suppose,  it  ought  to  be 
repelled  under  the  statute  of  Rhode  hland.      Sitting  in 
MassackusettSf  I  should  feel  myself  bound    by  the   con- 
struction given  by  the  local  Courts  to  their  own  statute ; 
but  sitting  in  another  state,  I  am  at  liberty  to  adopt  such  a 
construction,  only  so  far  as  it  is  built  upon  satisfactory  rea- 
soning.   I  cannot  say,  that  the  case  of  a  mortgage  "  clearly 
and  manifestly"  shows  the  conveyance  to  be  intended  to  be 
a  jointenancy.  The  inconveniences  of  such  a  construction  in 
case  of  a  foreclosure  after  survivorship  appear  to  me  not 
inconsiderable ;  and  I  can  perceive  no  ground  of  conve- 

3  See  2  Powell^  Mori.  ch.  15,  p.  699.— JBac.  Ahrid,  Mortgage^  I>.  2 
-  -Parlridg^e  V8.  Patolet,  1  AUc.  467.  2  Aik.  bb.—Lake  va.  Cradock,  3 
P.  WiU,  158. 
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Bience,  as  to  the  remedy,  sufficient  to  justify  an  inference  of 
the  intent  of  the  parties  to  create  a  jointenancy.  On  the 
contrary,  my  judgment  follows  that  of  Lord  Hardtoickey  in 
construing  the  intention  to  be  to  create  a  tenancy  in  com- 
mon. The  defendant,  Jeremiah  PhSUipsy  was  not  then,  in 
Tirtue  of  his  survivorship,  entitled  to  the  whole  estate.  He 
was  but  a  tenant  in  common  with  the  other  grantees,  and  ul* 
timately  only  with  Job  RandaU^  the  father,  whose  title  the 
plaintiff  possesses. 

But  if  the  Jaw  were  otherwise,  it  would  not,  in  the  eye  of 
a  court  of  equity,  materially  change  the  posture  of  the  pre- 
sent case.  It  is  clear,  that  the  mortgage  was  intended  to 
secure  the  advances  made  by  each  of  the  grantees ;  an4 
though  the  title  to  the  estate  might,  in  a  case  of  jointenan- 
cy, survive  at  law,  it  would  in  equity  be  held  as  a  trust  for 
the  benefit  of  the  jrepresenuitives  of  the  deceased  mortga- 
gees to  the  extent  of  their  interests  in  the  debt,  secured  by 
the  mortgage.  The  case  of  Petty  vs.  Stytoard  (1  Ch.  Rep. 
57,  S.  C.  1  Eq,  Ahrid.  290)  is  directly  in  point,  if,  indeed, 
the  inference  would  not  be  irresistible  firom  the  nature  of 
such  a  transaction.^  This  point,  indeed,  is  of  itself  of  mi- 
nor consequence  in  the  cause,  for  if  the  plaintiff  is  the 
exclusive  assignee  of  the  equity  of  redemption,  he  is  entitled 
to  maintain  his  bill  to  redeem,  and  the  defendants  are  en- 
titled to  nothing  more  than  the  balance  of  their  debt,  if  any 
is  now  due  to  them. 

The  more  important  point  is,  whether  the  assignment  by 
WSUam  fFest,  set  up  in  the  bill,  is  good  and  valid  in  point 
of  law.  First,  it  is  said,  that  it  was  a  mere  voluntary  con- 
veyance without  any  consideration  to  support  it.  If  it  were 
so,  still  it  is  not  perceived,  how  it  would  help  the  defend- 
ants.   A  voluntary  conveyance  is  sufficient  to  pass  an  equi- 

<  See  nUiQ  %  PhwbU  JHortg.  699. 
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ty  of  redemption,  so  as  to  entitle  the  assignee  to  redeem. 
It  is  of  no  consequence  to  the  mortgagee,  how  the  party 
obtained  his  title,  or  what  is  the  consideration  for  it,  i^ 
as  to  him,  it  is  a  legal  assignment.     If  his  debt  is  paid, 
any  farther  inquiry  is  wholly  immaterial  to  his  interests. 
But  the  assignment  itself  purports  to  be  for  the  yaluable 
consideration  of  ^1000,  the  receipt  whereof  is  in  the  deed 
itself  acknowledged  by  the  assignor.     The  assignor  could 
not  be  permitted  to  a^er  against  the  very  terms  of  his  deed, 
that  he  never  received  any  consideration,  if  he  were  now 
attempting  to  controvert  it ;  and,  afartiorij  it  does  not  lie  in 
the  mouth  of  a  stranger  to  make  that  objection,  whatever 
might  be  the  right  of  creditors.     Then  again  it  is  said, 
that  the  assignment  was  fraudulent  and  void,  because  it  was 
intended  merely  to  make  the  assignor  a  witness  by  a  pre- 
tended sale  in  fraud  of  the  parties  claiming  Jenks^s  mort- 
gage.   Assuming  the  fact  to  be,  as  it  is  contended,  still 
such  a  deed,  made  for  such  a  purpose,  is  not  a  mere  nullity. 
It  is  good  as  between  the  parties,  and  binds  them  and  their 
privies.    It  may  be  avoided  by  any  third  persons,  whose 
interests  are  intended  to  be  defeated  by  it ;  but  it  is  not  ab- 
solutely void.    The  general  doctrine  is,  that  a  conveyance 
in  fraud  of  the  law  binds  parties  and  privies,  and  cannot  be 
acted  upon,  so  far  as  respects  them,  as  a  nullity.     There  is 
nothing  in  the  present  case  to  extract  it  from  the  operation 
of  this  principle.    But  how  is  the  assignment,  proved  to  be 
in  fact  fraudulent  i  Independently  of  the  testimony  of  the 
heirs  of  William  Westy  there  is  nothing  in  the  cause,  from 
which  such  a  conclusion  can  be  justly  deduced.    Their  tes- 
timony has  been  objected  to,  upon  the  ground  of  its  incompe- 
tency on  account  of  their  interest.     The  objection  appears 
to  me  well  founded.     They  are  directly  interested  in  the 
matter  in  issue.     If  the  assignment  be  set  aside,  as  void, 
their  title  tQ  the  equity  of  redemption,  as  heirs,  is  complete- 
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ly  established.  So  that  in  effect,  they  are  now  to  testify 
directly  to  their  own  interest  and  title.  Under  such  circum- 
stances I  think  their  testimony  inadmissible.  At  law  it  has 
been  held,  that  a  party,  claiming  a  right  to  the  thing  in 
controversy,  is  an  incompetent  witness  to  establish  that 
right.^  Whether  this  rule  be  universally  correct,  it  is  not 
necessary  to  inquire ;  but  if,  as  in  the  present  case,  the  tes- 
timony establishes  the  right  of  the  witness,  as  an  heir, 
it  appears  to  me,  that  he  has  a  direct  interest  in  the  event 
by  defeating  the  plaintiff.  It  has  been  stated,  in  a  late 
Work  on  evidence,  that  a  devisee  is  not  a  competent  witness 
in  a  suit  by  another  devisee  against  the  heir  to  establish  the 
sanity  of  the  testator.^  That  is  precisely  like  the  present 
case,  in  principle.  If  the  plaintiff  should  not  succeed  in  the 
present  suit,  his  equity  of  redemption  will  be  entirely  de- 
feated. The  heirs  of  William  West  will  thereby  indirectly 
obtain  a  power  to  sell  and  release  it ;  and  thus  by  their  own 
testimony  vest  in  themselves  a  valuable  interest.  Nor,  as 
at  present  advised,  do  I  perceive,  in  such  an  event,  what 
remedy  the  plaintiff  could  have  against  them ;  at  least,  it 
would  be  attended  with  serious  difficulties  and  embanass- 
ments. 

Another  objection  is,  that  the  assignment  is  not  sufficient 
to  carry  the  legal  estate  in  Rhode  Llandj  the  execution  not 
being  attested  by  any  witness.  This  objection  was  taken  in 
West  vs.  Randall  (2  Masm  A.  181,  205,)  and  overruled  by 
the  Court.  It  is  unnecessary  to  add  any  thing  to  th(B  rea- 
soning there  stated  on  this  point,  as,  upon  fiurther  reflection, 
it  has  my  entire  assent.  And  if  the  law  were  otherwise,  the 
answer  given  to  the  objection  in  that  case  would  be  deci- 
sive here,  that  the  assignment  is  a  sufficient  contract  to  as- 

r 

5  See  Bwkkmd  vs.  Tatikaird^  6  Ttrm  R,  S78. 
<  1  Pftifiipt  £«ui.  cA.5,  §  1,  p.  50. 
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sign  the  defeasance,  and  to  create  a  right  to  compel  a  legal 
conveyance  of  the  estate.  Under  such  circumstances,  the 
defendants  would  be  in  no  jeopardy  by  receiving  payment 
of  the  debt  due  on  the  mortgage,  and  surrendering  the  es- 
tate to  the  equitable  owner,  leaving  him  and  the  heirs  to 
contest  their  ulterior  rights. 

My  opinion  on  the  facts  is,  that  the  execution  of  the  as- 
signment is  sufficiently  proved,  and  that  it  is  of  legal  validi- 
ty to  pass  the  whole  title  to  the  equity  of  redemption  at 
law,  as  well  as  in  equity.  [The  Judge  here  commented  on 
the  facts  at  large.] 

As  to  the  allegations  in  the  answer,  that  SmUh^s  share 
was  purchased  on  joint  account,  and  the  assignment  of  the 
equity,  if  made  at  all,  was  on  joint  account,  for  the  benefit 
of  the  defendant,  Jeremiah  PhiUipSf  as  well  as  Job  Randali, 
it  is  sufficient  to  say,  that  they  are  not  supported  by  the 
proofs.  Being  indepedent  statements,  not  responsive  to  the 
charges  in  the  bill,  the  answers  are  not  evidence  to  establish 
them. 

Upon  the  whole,  my  opinion  is,  that  by  the  assignment, 
the  plaintiff  has  a  right  to  redeem  the  estate  in  the  posses- 
sion of  the  defendants  on  payment  of  the  mortgage  money, 
and  I  shall  so  decree  accordingly.  An  account  must  be 
taken  between  the  parties  before  a  master ;  and  upon  his 
report  the  cause  will  stand  for  a  farther  decree. 

Decree  accordingly. 
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A  devised  an  esute  to  hit  son  <*  /.  5.  and  to  his  suds  htir  "  (in  the  singular)  **  and 
to  U9  htirg  and  assigns  for  ever ;  but  if  it  should  so  be,  that  /.  &  should  depart  thb 
lire,  leaving  no  male  heir  lawfully  begotten  of  his  body  as  aforesaid,*'  then  to  the 
testator's  gnmdson  W.  O.  in  fee.  HeU,  that  /.  S  took  ao  esute  tail  with  remain- 
der over  to  IF.  Ot  on  the  indefinite  fidlure  of  the  issue  of  L  8i 

£jBCTMENT.    The  case  came  on  upon  a  statement  of  facts 
agreed  by  the  parties  as  follows  : 

It  is  agreed  that  the  plaintiffs  are  the  heirs  at  law  of  Weav-- 
er  OAamey  the  grandson' of  the  testator  William  Skrieve; 
and  to  whom  the  testator  devised  the  premises  demanded  in 
manner  as  set  forth  in  said  testator's  will ;  that  the  defend- 
ants are  in  possession  of  the  premises  demanded,  devised  as 
aforesaid,  and  claimed  by  the  plaintiffs  under  said  devise  ; 
that  on  the  14th  of  January  1772,  the  testator  was  seized  and 
possessed  in  his  own  right  in  fee  simple  of  the  demanded 
premises,  and  that  on  said  day  he  made  his  last  will /and 
testament,  and  executed  the  same  in  due  form  of  law ;  that 
he  died  seized  and  possessed  in  his  own  right  as  aforesaid 
of  ssdd  demanded  premises ;  that  afterwards,  to  wit,  on  the 
9th  of  May  1772,  said  will  was  duly  proved  and  approved,  and 
that  the  annexed  copy  thereof  is  a  true  copy  of  the  original. 
It  is  agreed,  that  John  Shrieve^  the  son  of  the  testator,  named 
as  devisee  in  said  will,  had  at  the  date  of  said  wiU  a  son,  and 
only  one  son  then  living,  laufully  begotten,  and  xjoho  survived 
the  testator,  but  died  in  the  life  time  of  his  father ;  that  after 
and  upon  the  death  of  the  testator  the  said  John  Shrieve 
entered  upon  and  took  possession  of  the  said  demanded 
premises  under  the  said  will ;  that  afterwards,  to  wit,  on 
the  said  John  Shrieve  insti- 

tuted proceedings  for  suffering  a  common  recovery  of  the 
demanded  premises  to  his  use,  which  proceedings  were 
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such  as  are  detailed  in  the  record  thereof,  a  copy  of  which 
is  hereto  annexed,  which  it  is  agreed  is  a  true  copy  of  the 
record.  It  is  agreed,  that  said  John  Shrieve  died  on  or 
about  the  day  of  July  1823,  leaving  no  son  living  at  his 
death ;  that  the  said  Weaver  OAome  died  on  or  about  the 
day  of  and  previous  to  the  death  of 

said  John  Shrieve;  and  that  the  plaintiffs  are  his,  the  said 
Weaver  OAome\  heirs  at  law. 

It  is  agreed,  that  the  devise  in  said  will,  under  which 
arises  the  controversy  between  the  parties,  is^in  the  words 
following,  to  wit. 

"  Item,  I  give  and  bequeath  unto  my  well  beloved  son, 
John  Shrieve^  and  to  his  male  heir  lawfully  begotten  of  his 
body,  and  to  his  heirs  and  assigns  for  ever,  all  my  homestead 
farm,  with  all  and  singular  the  houses,  buildings,  fences, 
orcharding,  woods,  ways,  watering  privileges,  and  appurte- 
nances thereto  belonging,  reserving  for  a  term,  what  is  be- 
fore reserved,  and  for  the  use  before  mentioned,  to  him  my 
said  son  John  Shrievej  and  to  his  male  heir  lawfully  begotten 
of  his  body  as  aforesaid,  and  to  him,  his  heirs,  and  assigns 
for  ever ;  but  if  it  should  so  be  that  my  son  John  Shrieve 
shall  depart  this  life  leaving  no  male  heir  lawfully  begotten 
of  his  body  as  aforesaid,  then  the  abovesaid  homestead  with 
all  the  privileges  and  appurtenances  to  the  same  belonging, 
shall  descend  to  be  my  grandson  Weaver  Osbome^s  heirs 
and  assigns  for  ever." 

It  is  agreed,  that  the  said  JbAn  Shrievey  on  the  5th  day 
of  April  1808,  made  his  last  wiU  and  testament,  and 
therein  devised  the  disputed  premises  to  his  wife  Anna 
Shrieve  (one  of  the  defendants)  for  life,  then  to  John  B. 
Muvrford  for  life,  then  in  fee  to  Benjamin  the  son  of 
said  John  JS.,  but  if  the  said  Benjamin  should  die  in  the 
life  time  of  his  father  without  legal  issue,  then  to  all  the 
male  children  of  said  John  B.  in  fee ;  and  that  said  will 
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on  the  first  September  1823,  was  duly  proved  and  approv- 
ed ;  a  copy  of  which  will  is  hereto  annexed  and  agreed  to 
be  a  true  copy.  It  is  agreed  that  the  said  Anna  Shrieve 
one  of  the  defendants  is  in  possession  of  the  premises  under 
the  devise  to  her  in  said  last  will  and  testament  of  the  said 
John  Shrieve^  that  John  Orinndy  the  other  defendant,  is  ten- 
ant under  said  Anna  Shrieve. 

The  cause  was  argued  by  Rohbins  and  Searle  for  the  plain- 
tiff, and  by  Hunter  and  Hazard  for  the  defendants. 

Stobv  J.  This  cause  has  been  very  elaborately  argued. 
I  have  examined  all  the  authorities  cited  at  the  bar,  and  be- 
yond them  my  own  researches  have  not  been  inconsiderable. 
The  result  of  my  own  judgment,  upon  the  fullest  delibera- 
*  tion,  I  will  now  endeavour  to  give  in  as  summary  a  manner 
as  I  can. 

The  terms  of  the  devise  are,  '^  I  give  and  bequeath  unto 
my  well  beloved  son  John  Shrieve  and  to  hii  male  heir  lawful- 
ly begotten  of  his  body,  and  to  his  heirs  and  assigns  for  ever, 
all  my  homestead  farm  &c.  to  him  my  said  son  John  Shrieve 
and  to  his  heir  male  lawfully  begotten  of  his  body  as  aforesaid, 
and  to  Attn,  his  heirs  and  assigns  for  ever  But  if  it  should 
so  be,  that  my  sud  son  John  Shrieve  shall  depart  this  life, 
leaving  no  male  heir  lawfully  begotten  of  his  body  as  afore- 
said, then  the  abovesaid  homestead  with  all  the  privileges  &,c. 
shall  descend  to  be  my  grandson  Weaver  Osbome\  his  heirs 
and  assigns  for  ever."  The  controversy  is  between  certain 
devisees  claiming  under  John  Shrieve^  and  the  heirs  at  law  of 

Weaver  Osborne  ;  and  the  question  is,  what  estate  John  Shrieve 

• 

took  in  the  premises  by  the  above  devise  of  his  father.  If 
he  took  an  estate  for  life  with  remainder  to  his  male  heir  in 
fee  tail,  with  remainder  over  to  Weaver  Osborne  in  fee,  then 
in  the  events,  which  have  happened,  the  plaintiffs  are  enti- 
tled to  recover.    If,  on  the  other  ha^d,  John  Shrieve  took  an 
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etiate  tail,  then  by  the  recoTery  mffered  by  him  that  estate 
was  docked,  and  the  remainder  over  in  fee  to  Weaver  Qi- 
home  was  thereby  extinguished,  and  the  defendants  aie  evh 
titled  to  judgment. 

My  opinion  is,  that  John  Shrieve  took  under  the  devise  an 
estate  in  fee  tail  male,  and  that  Weaver  (hbome  took  a  re- 
mainder in  fee  upon  the  indefinite  failure  of  the  issue  of 
John  Shrieve.  My  reasons  for  this  opinion  are  shortly  these. 
The  first  clause  in  the  devise  gives  the  premises  to  <<  John 
Shrieve  and  his  male  heir"  (in  the  singular.)  If  it  had  stop- 
ped here«  it  would  have  given  a  clear  fee  tail  male  to  John 
Shrieve.  The  case  of  Whiie  vs.  Collins  (  Com.  iZ^.  289)  and 
DtMer  vs.  TroUcpe  {^dmb.  453)  are  directly  in  point.  In  the 
latter  case,  which  was  stronger  than  the  present,  the  devise 
was  to  T.  T.for  life^  and  after  to  \\i&Jir$t  heir  nude  ;  and  it  was 
held  a  fee  tail  male  in  T.  T.  Lord  Chief  Justice  Eyre  de- 
livered the  opinion  of  the  court  in  a  most  elaborate  argu- 
ment, in  which  he  examined  all  the  authorities  and  estab- 
lished, that  the  words  clearly  gave  an  estate  in  fee  tail  male  ; 
and  this  judgment  was  afterwards  affirmed  upon  a  writ  of 
error.  It  is  therefore  of  very  high  authority.  But  the  clause 
does  not  stop  here  (i.  e.  "  to  John  Shrieve  and  his  male  heir'*) 
but  the  words  are  added  "  and  to  his  heirs  and  assigns.**  If 
the  devise  had  stopped  here,  then,  I  conceive,  that  it  would 
have  given  an  estate  for  life  to  John  Shrieve^  and  an  estate  in 
fee  to  his  mate  heir  as  a  purchaser.  In  short,  ^'  male  heir** 
could  not  be,  under  such  circumstances,  words  of  limitation^ 
but  words  of  purchase.  This  appears  to  me  to  be  clear  by 
the  authority  of  Archeiis  case  (1  Rep.  66,)  Loddington  vs. 
Kime  (I  SaUc.  224,^  Long  vs.  Laming  (2  Burr.  1100,  1110,) 
and  many  other  cases.^  I  pass  over  the  next  words  as 
a  mere  repetition,  in  the  nature  of  an  habendum.  But  the 
subsequent  clause  of  the  will  controls  the  inference  dedu- 
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oible  from  these  words,  and  limits  their  signification,  so  as 
to  show,  that  the  testator  intended  a  &e  tail  male  in  John 
Shfieve^  and  nothing  in  his  male  heir  as  a  purchaser.  It  is, 
''  but  if  it  should  so  be  that  my  son  John  Shrieve  shall  depart 
this  life,  leaving  no  male  heir  lawfully  begotten,  &c.  Slc. 
then  the  abovesaid  homestead  d&c.  shall  descend  to  be  my 
grandson  WUiiam  Otbome^Sj  &c." 

In  the  first  place,  it  is  clear  firom  this  clause,  that  the  tes- 
tator did  not  intend  the  devise  to  be  solely  to  the  son  of 
John  Shrieve^  then  born,  in  fee,  under  the  description  of  *^  heir, 
male,*'  as  detcriptio  persontBj  for  the  estate  is  intended  for  the 
benefit  of  any  person  whatsoever,  who  should  be  the  heir  male 
of  Jbiift  Skrieve.  It  is  not  to  pass  over  to  fVeaver  Chbome  so 
long  as  there  shall  be  any  heir  male  of  John  Shrieve  living. 
In  the  next  place,  the  intention  is  as  clear  that,  upon  the 
failure  of  issue  male,  the  estate  should  go  to  Weaver  Osborne. 
The  langu^e  of  the  clause  cannot  be  construed  to  restrict 
the  failure  of  issue  male  to  the  death  of  the  testator,  for  that 
would  be  a  construction  against  the  general  current  of  au- 
diority.  Words  of  this  nature  have  never  been  held,  in  a 
devise  of  freehold  estate,  to  import  any  thing  but  an  in- 
definite failure  of  issue.  If  then  the  estate  were  to  be  con- 
strued a  fee  simple  in  the  heir  male  of  John  Shrieve^  it  would 
entirely  defeat  the  devise  over  to  Weaver  Osborne^  for  as  an  ex- 
ecutory devise  it  would  be  too  remote.  The  testator's  intention 
would,  in  another  respect,  be  also  defeated.  He  obviously 
intended  the  devise  for  the  benefit  of  the  heirs  male  so  long 
as  there  should  be  any ;  but  if  the  first  heir  male  could  take 
a  fee  simple,  it  would  be  alienable  by  him,  and  the  descent 
of  the  estate,  even  if  he  retained  it,  would  not  be  in  the  line 
of  his  heirs  male,  but  of  his  heirs  generally.  So  that  to  eflfec- 
tuate  the  purposes  of  the  testator,  it  is  necessary  to  construe 
the  present  devise  a  fee  tail  in  John  Shrieve^  which  will  carry 
the  estate  in  succession  to  his  heirs  male,  with  a  remainder 


3§6  RHODE  ISLAND, 


OibonM  M.  SbrieY«  €t  mL 


over,  upon  the  indefinite  failure  of  iBSue,  to  fVeaver  OJwnne. 
This  conclusion  is  not  in  the  slightest  degree  impugned  bj 
the  consideration,  that  the  words  are  **  heir  male^  instead  of 
^'  Aeir#  rnale/^  for  the  former,  as  the  cases  above  cited  abun- 
dantly show,  may'be  construed  words  of  limitation,  as  well  as 
the  latter.^  Even  the  words  ^'  issue''  and  ^<  issue  male,'*  which 
are  more  usually  words  of  purchase,  have  often  received  in 
the  like  connexion  an  interpretation,  as  words  of  limitation.' 
If  the  case  then  were  entirely  new,  I  should  not  hesitate 
to  give  t^e  construction  to  the  devise,  which  I  have  already 
intimated,  as  the  only  one,  which  will  effectuate  the  general 
intention  of  the  testator.  But  the  question  hardly  appears 
to  me  to  be  open.  Where  a  rule  has  long  prevailed  in  the 
construction  of  devises,  or  courts  of  law  in  a  series  of  adjudi- 
cations upon  the  import  of  mixed  clauses,  like  the  present,  have 
adopted  a  uniform  interpretation,  a  departure  from  them  can* 
not  but  have  a  tendency  to  shake  titles,  and  deliver  the  sub- 
ject over  to  interminable  doubts.  The  case  of  Ooodrigkt  vs. 
PuUyn  (2  Lord  Raym.  1437)  is  very  strongly  in  po'mt  There 
the  devise  was  to  A.  far  his  Itfe^  and  after  the  decease  of  the 
said  A.  unto  the  heirs  male  of  the  body  of  the  said  A.  law- 
fully begotten,  and  his  heirs  for  ever ;  but  if  the  said  A.  should 
happen  to  die  without  such  heir  male  (in  the  singular),  then 
to  B.  for  life,  and  after  his  death  to  the  use  of  the  heirs  male 
of  the  body  of  the  said  B.  lawfully  issuing,  and  his  heirs  for 
ever.  It  was  held,  that  A.  took  an  estate  in  fee  tail,  notwith- 
standing the  express  limitation  of  a  life  estate  to  him,  and 
the  clause  to  the  h^rs  male  of  A»  and  his  heirs  for  ever,  and 
the  explanatory  clause,  if  he  should  die  without  heir  male  (in 

a  Su  SuOer^s  Feame  Cant.  Rem.  150, 160, 178, 179.  Harg.  JMe,  Co. 
UUL^h.  J^oU 45.— JUaeftftum vs.  SSahUs,  2  Fez.  1^ JSecme, 367,371.-- 
Wrxf^  vs.  Pearson,  1  Eden  R.  119, 138. 
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the  singular.)  Wright  vs.  Peanan  (1  Eden  119,  S.  C.  Ambler 
358^)  is  to  the  same  effect.    There,  the  devise  was  to  A. 
for  Itfe^  remainder  to  trustees  to  support  c(mtingent  remain- 
ders, remainder  to  the  use  of  the  heir»  mak  of  A.  lawfully  to 
be  begotten  and  their  heirs  ;  provided  that  in  case  A.  should 
die  without  leaving  any  tMtce  male  of  his  body  living  at  his 
death,  then  and  in  such  case  the  premises  to  be  subjected 
to  the  payment  of  two  legacies  of  £100  each,  &c.  and  for 
defiiult  of  such  issue  male  of  A.  then  to  the  use  of  all  and 
every  his  (the  testator's)  five  grand  children,  or  such  of  them 
as  should  be  liring  at  the  time  of  the  failure  of  the  issue  male 
of  w9.,  to  take  as  tenants  in  common  &c.     Upon  very  full 
argument  Lord  Keeper  Henley  held,  that  A.  took  an  estate 
tail.    Then  came  Doe  vs.  Shenton  ( Cowper  R.  4 1 0),  where 
the  devise  was  to  A.  and  the  heirs  of  his  body  lawfully  to  be 
begotten,  and  their  heirs  for  ever;  but  in  case  A.  should  die 
without  leaving  issue  of  his  body,  then  to  JB.  and  his  heirs 
for  ever.  Lord  Mansfield  and  the  other  Judges  held,  that  A* 
took  a  fee  tail.  Alpassvs.  Watkins  (8  Term  Rep.  516)  and 
Morris  vs.  Ward,  therein  cited,  proceed  upon  the  same  prin- 
ciples, and  fire  quite  as  cogent  and  decisive  upon  the  con- 
struction of  such  devises.    The  case  of  King  vs.  BurcheU 
(1  Eden.  424,  S.  C.  Ambler,  379 ;  4  T.  R.  296,  note,)*  is 
stronger,  for  there  the  devise  was  to  A.  for  life,  and  after  the 
determination  of  that  estate  to  the  issue  male  of  A.  lawfully 
begotten  and  to  his  and  their  heirs,  share  and  share  alike,  and 
for  want  of  such  issue,  then  (he  issue  female  o{  A,  lawfully  be- 
gotten to  her  and  her  heirs,  share  and  share  alike,  if  more 
than  one ;  and  for  want  of  such  issue,  then  to  B.  in  fee. 
Here  the  word  issue  was  used,  which  has  been  often  con- 
strued a  word  of  purchase,  and  more  readily  yields  to  that 
construction  than  heir,  or  heirs;   and  the  words  '^  to  his  and 

^  See  Butler's  Feame  Cont.  Rem.  126. 
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iheir  heirsj"  were  added ;  and  yet  the  court  held,  that  A.  took 
a  fee  tail.  Roe  vs.  Grew  (2  WiU.  R.  322)  is  of  a  similar  im- 
port, and  this  case  was  recognised  and  followed  in  Frank  vs. 
Stavin  (3  Edit  R.  548.)  I  am  not  aware  of  any  case,  which 
shakes  the  inferences  justly  deducible  from  these  cases,  or 
controls  the  full  weight  of  their  authority.  Doe  vs.  Jason 
(5  M.  fy  Selw.  95)  looks  the  most  the  other  way ;  but  that 
is  distinguishable,  and  has  been  reversed  in  the  House  of 
Lords  (2  BUgk,  P.  C.  1.)  Believing  therefore,  that  in  so 
domg  I  shall  follow  the  plain  direction  of  the  authorities, 
and  carry  the  general  intention  of  the  testator  into  effect,  I 
hold,  that  John  Shriwe  todi  an  estate  tail,  and  that  therefore 
judgment  ought  to  be  entered  fcnr  the  tenants.^  - 

Judgment  aeconUngly. 


William  C.  Gardner  vs.  John  A.  Collins. 

A  delivery  of  a  deed   may  be  inferred  from  circamstances,  and  neod  not  be  proved 

by  positive  testimony. 
Under  the  statute  of  descents  ot  Rhode  Itimd  of  1822,  brothers  and  sisters  of  the 

half  blood  inherit  equally  with  those  of  the  whole  blood. 
A  court  is  not  boond  to  give  an  opinion  upon  a  point  of  law,  which  the  evidenoe 

does  not  raise. 

£jscTifENT  for  lands  in  Rhode  Island  by  the  demandant, 
described  in  the  writ  as  a  citizen  of  Virginia,  against  the 
tenant,  described  as  a  citizen  of  Rhode  Lland.  Ptea,  not 
guilty. 

At  the  trial  the  plaintiff,  to  support  his  case,  gave  in  evi- 
dence a  certain  deed-poll  made  by  the  said  John  A.  CoUms 
to  George  Collins  Gardner  and  Mary  CoOins  Gardner,  dated 
April  3d,  1810,  and  duly  proved  the  execution  of  the  same, 

«  iS!ee  also  Measure  vs.  Gee,  5  Bam.  if  Aid.  910. 
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which  deed  included  the  land  in  controversy.  The  plain- 
tiff then  stated,  that  the  said  George  Cottina  Crardner  had 
since  deceased,  whilst  a  minor,  and  without  issae,  and 
therefore  his  share  of  the  demanded  premises  descended  to 
and  vested  in  the  said  Mary  Collins  Gardner^  his  sister  and 
heir  at  law,  their  father  and  mother  having  both,  previously, 
deceased.  That  afterwards  said  Mary  C.  Gardner  deceased, 
to  wit,  in  the  month  of  December  1822,  a  minor,  and  with- 
out issue.  Which  statements  were  admitted  by  the  defend- 
ant to  be  correct  and  to  be  received  as  evidence. 

The  plaintiff  further  stated,  that  the  said  Mary  C.  Gardner 
was  his  sister  of  the  half  blood,  that  Samnd  F.  Gardner  waa 
also  brother  to  the  said  Mary  C.  Gardner  of  the  half  blood, 
that  Mary  Clarke  and  Eliza  G.  PkUUps  were  sisters  of  the 
said  Mary  C.  Gardner  of  the  half  blood,  which  statements 
were  also  admitted  by  the  said  defendant  to  be  correct  and 
to  be  received  as  evidence. 

The  plaintiff  further  produced  and  offered  in  evidence  a 
certain  deed-poll  made  to  him  by  Audley  Clarke  and  his 
wife  the  sud  Mary  Clarke^  the  said  Samuel  F.  Gardner  and 
the  said  Eliza  G.  PhSUips^  not  having  date  of  any  particular 
day,  bat  acknowledged  the  i6th  day  of  May  1823,  and  re- 
corded as  of  that  date.  And  to  prove  said  deed  the  plaintiff 
produced  the  subscribing  witnesses  thereto,  namely,  Benjor 
min  B.  Mumford  and  fV.  A.  Clarke. 

That  said  Munrford  testified,  that  he  saw  said  Audley  Clarke 
and  Mary  Clarke^  said  Samuel  F.  Gardner  and  Eliza  G.  PhU'- 
lipi  sign  and  seal  said  deed,  that  the  plaintiff  wa^  not  present 
at  the  execution  thereof,  nor  any  one  in  his  behalf  to  his  the 
witness'  knowledge,  that  the  deed  when  executed  was  de- 
livered to  the  said  Audley  Clarke. 

The  said  fV.  A.  Clarke  testified  to  the  same  effect. 

The  plaintiff  also  produced  as  a  witness  Charles  Oylesj  the 
town  clerk  oi  Newport  and  the  register  of  deeds  therein,  who 
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testified,  that  said  deed  was  delivered  into  his  office  to  be 
recorded  by  said  Samud  Fowler  Gardner.  This  witness  fur- 
ther stated,  that  this  deed  remained  in  his  office  till  the  com- 
mencement of  this  action,  when  it  was  applied  for  by  Bichard 
K.  Randolph^  Esquire  (the  counsel  of  the  plaintiff),  to  whom 
it  was  delivered. 

Upon  being  further  interrogated  upon  whose  behalf  said 
Randolph  applied  for  the  deed,  he  answered,  in  Mr.  AuHey 
Clarke%  he  supposed,  but  that  said  Randolph  did  not  state 
in  whose  behalf  he  applied,  and  that  he  the  witness  delivered 
it  without  any  order  from  any  one,  and  on  his  own  responsi- 
bility. The  plaintiff  also  produced  as  a  witness  WUUam 
Marchanii  Esquire,  who  testified,  that  he  had  known  the  said 
Samud  F.  Gardner  to  be  the  agent  of  his  brother,  the  plain- 
tiff, for  a  number  of  years  last  past,  and  as  such  agent  to 
transact  business  of  various  kinds  to  a  large  amount  for  the 
plaintiff  on  his  behalf. 

The  plaintiff^s  counsel  further  produced  and  offered  in 
evidence  a  letter  of  attorney  made  by  the  plaintiff  to  the 
said  Samuel  F.  Gardner^  dated  the  ninth  day  of  October 
1817,  appointing  him  his  general  agent. 

On  the  part  of  the  said  defendants,  and  in  defence  against 
said  action  it  was  stated,  that  at  the  date  of  the  execution  of 
said  deed  of  Audley  Clark  and  wife,  and  Samud  F.  Gardner 
and  Eliza  G.  Phillips  to  the  plaintiff,  he  the  plaintiff  was 
settled  at  Alexandria  in  the  District  of  Columbia  as  a  mer- 
chant, doing  business  there,  and.  that  previous  to  the  execu- 
tion of  said  deed  there  exited  a  controversy,  as  to  the  de- 
manded premises,  and  conflicting  claims  of  ownership  there- 
to between  the  said  John  A.  CoUins  on  the  one  part,  and  the 
said  Audley  Clarke  and  wife,  Samud  F.  Gardner^  Eliza  G. 
Phittipsy  and  the  plaintiff  on  the  other  part ;  which  statements 
were  admitted  by  the  plaintifi^s  counsel  to  be  correct,  and 
to  be  received  as  evidence. 
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.  Hunter  and  Robbins^  for  the  tenant,  contended  in  defence 
against  said  action,  Ist,  that  there  had  been  no  delivery  of 
jNiid  deed  of  said  Audley  Clark  and  wife,  said  Samuel  F. 
Gardner  and  Eliza  G.  PhiUips  to  the  plaintiff. 

2dly.  That  the  deed  was  a  deed  in  trust,  made  for  the 
purpose  of  giving  said  court  a  colourable  jurisdiction  of  said 
case,  when  it  had  no  real  jurisdiction,  it  being  a  controversy 
between  citizens  of  Rhode  Island^  and  not  between  parties 
who  were  citizens  of  different  states.     2  Dall.  R. 

And  3dly.  That  the  plaintiff  and  the  said  Mary  Clarke 
and  Samuel  F.  Gardner  and  Eliza  PhiUtps  were  not  the  heirs 
at  law  to  the  said  Mary  Collins  Gardner* 

Searle  and  Bazqrd  for  the  demandant  argued  i  contra. 

Story  J.  in  summing  up  to  the  jury,  expressed  himself  to 
the  following  effect.  •  The  first  question  is,  whether  there 
has  been  any  delivery  of  the  deed  of  Clarke  and  others  to 
the  demmidant,  or  for  his  use.  It  is  certainly  not  necessary 
to  prove  a  positive,  formal  delivery.  It  may  be  inferred  from 
circumstances.  The  execution  of  the  deed  by  the. grantors 
is  fully  established.  It  was  then  delivered  to  Clarke^  one  of 
the  grantors,  by  the  consent  of  the  other  grantors ;  it  was 

• 

subsequently  found  in  the  possession  of  S.  JP.  Gardner^  the 
demandant's  agent,  and  by  him  placed  in  the  registry  for 
record.  It  is  now  found  in  possession  of  the  demandant's 
counsel ;  and  its  due  execution  and  delivery  are  not  contested 
by  any  person,  who  was  a  party  to  it ;  but  the  objection  is 
taken  by  a  mere  stranger.  Under  such  circumstances  I  have 
no  doubt,  that  the  evidence  is  competent  in  point  of  law, 
from  which  the  jury  may  presume  a  delivery  to,  or  for  the  use, 
of  the  demandant ;  and  I  shall  leave  it  as  a  question  of  fact 
to  them  accordingly. 

•  As  to  the  second  objection,  there  is  no  pretence  to  say, 
that  it  presents  any  point  as  to  the  jurisdiction  of  the  court 
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The  deiBandant  is  described  in  ihe  vnril  as  an  inhabitant  of 
Fairfax  county  and  ^  a  citizen-  of  the  stale  of  Virgnm." 
The  tenant  is  a  citiien  of  Rhode  Island^  and  so  described  al- 
so in  the  writ  If  the  tenant  meant  to  deny  the  allegalMo 
of  the  citizenship  of  the  demandant^  he  should  have  done  -it 
by  a  plea  in  abatenieal»  and  brought  the  matteff  directly  in 
controTorsy  before  the  oouit*  By  pleading  over  to  the  mmts 
he  admits  the  description  in  the  writ  to  be  true,  it  is  aol 
matter  relevant  or  proper  ande?  the  geaefal  issue.  It  has 
no  tendency  to  prove  the  guiH  or  innocence  of  the  tenant. 
Nor  have  I  heard  any  evidence,  which  shows,  that  the  de- 
mandant is  not  a  citizen  of  Virgima.  He  dwms  the  wbole 
land,  in  controversy ;  but  adiaitting  the  deed  is  vedd,  if  bis 
title  by  heirship  is  maintained,  he  is  certainly  entitled  to  re- 
cover his  nioiety,  or  one  foarth  part,  as  one  ef  the  heini  of 
Mxry  C.  Qatdnar.  To  this  aztenl,  therefore,  his  writ  is  at 
all  events  good,  since  his  citiseaship  has  net  been  pot  in 
issue,  and  the  controversy  is  between  eitiaeas  of  different 
skates. 

The  second  point  is  therefore  nanowed  down  to  the  con- 
sideration of  that  portion  of  the  premises  claimed  by  the  de- 
mandant under  the  d^ed  of  the  other  asserted  co-heirs. 
Whether  a  deed  executed  for  the  sole  purpose  of  giving  ju- 
risdiction to  the  court,  and  without  which  it  could  not  be 
maintained,  be  void  or  not,  is  a  point,  upoa  which  I  do  not  fee) 
myself  called  upon  to  deliver  an  opinion  under  the  preaesi 
state  of  the  evidence.  Not  that  I  have  any  objection  to 
stating  my  opinion,  but  I  think  it  wrong  to  travel  beyond 
the  points,  which  the  evidence  brings  before  the  court.  1 
cannot  perceive  any  sufficient  evidence  in  this  case  to  raise 
the  question.  The  onu»  probandi  lies  on  the  party  taking 
the  objection.  Where  is  the  evidence  of  any  purpose  of 
founding  jurisdiction  by  this  deed  ?  Where  is  the  evidence 
of  witnesses  or  others,  that  the  consideration  in  the  deed 


JUNE  TERM,  Vm.  403 


GaidiMr  vs.  CoUiat. 


was  not  paid,  or  that  the  purehase  was  not  iomi  Jide  made 
by  a  party  having  perfect  confidence  in  the  title*  Though 
controverted  by  the  tenant,  it  does  not  follow,  that  it  was 
matter  of  any  legal  doubt.  Until  therefore  some  evidence 
is  introduced  to  lay  a  foundation  for  the  presumption  of  the 
deed's  being  collusive,  I  do  not  feel  myself  called  apon  to 
express  an  opinion. 

The  more  important  point  is  that,  which  respects  the  heir- 
ship of  the  demandant  and  thosCi  under  whom  he  claims.  It 
depends  upon  this,  whether  by  the  law  of  Rhode  Lland 
brothers  and  sisters  of  the  half  blood  are  entitled  to  inherit 
by  descent  in  debult  of  lineal  descendants  of  the  intestate. 

The  statute  of  distributions  of  Rhode  Lland  of  1798,^  de- 
clares, that  where  there  are  no  children  of  the  intestate,  alf 
the  right,  title,  and  interest  in  his  real  estate  "  shall  vest  in 
and  be  divided  equally  amongst  the  neatt  of  Idn  in  ecpial  de* 
gree,  and  those,  who  shall  represent  them,  if  any  of  them 
be  dead,  campuiufg  according  to  the  degrees  of  the  civil  lawJ" 
Upon  this  statute  there  would  seem  to  be  no  room  for  legal 
doubt.  By  the  civil  law,  brothers  and  sisters  of  the  half 
blood  are  equally  next  of  kin  with  those  of  the  whole  blood. 
This  construction  was  put  upon  the  statute  of  distributions 
of  22  and  23  Charles  2,  ch.  10,  which  is  far  more  general 
in  its  language,  more  than  a  century  ago  in  Crooke  vs.  fVatt 
(2  Vem.  124),  and  has  ever  since  been  adhered  to  in  Eng- 
land, The  same  construction,  at  least  as  fer  as  my  know- 
ledge extends,  has  been  generally  adopted  in  America.^ 

But  the  present  case  is  not  governed  by  the  act  of  1798. 
It  has  arisen  since  the  general  revision  of  the  statutes  in 
1822,  and  is  to  be  settled  by  an  appeal  to  the  text  in  that 
digest.    The  statute  of  distributions  of  1822  contains  a  de- 

1  Difftst  of  1798,  p.  287,  98a 

»  HlUhouse  vs.  Chester,  3  Dcttf  Cos.  166.^Preston  vs.  H»ikins,  2 
Yeates,  b^^-^Sh^gktd  vs.  Lovering,  12  Mass.  It  490. 
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tailed  enumeration  of  the  succession  of  heirs,  and  in  the 
fourth  paragraph  declares,  that  ^' if  there  be  no  father,  then 
to  the  mother,  brothers^  and  tUien  of  such  intestate,  and  their 
descendants,  or  such  of  them  as  there  may  be."  The  ques- 
tion then  is,  whether  brothers  and  sisters  of  the  half  blood 
are  not  within  the  purview  of  this  clause.  No  intention  is 
shown  on  the  face  of  this  statute  to  alter  the  rule  of  the  act 
of  1798,  as  to  the  half  blood  ;  and  unless  the  Court  can  say, 
that  brothers  and  sisters  of  the  half  blood  are  not  brothers 
and  sisters  in  the  general  sense  of  law,  it  is  impossible  to 
doubt  the  title  in  this  case.  The  statement  of  the  proposi- 
tion carries  its  own  answer.  Brothers  and  sisters  of  the 
half  blood  are  recognised  by  law  as  of  kin  in  the  degree  of 
brothers  and  sisters,  and  as  the  act  contains  no  qualification 
as  to  whole  or  half  blood,  the  words  must  be  taken  in 
their  common  and  usual  sense. 
Verdict  for  the  demandant  for  the  whole  of  the  premises. 

Judgmeni  accorilu^Iy 
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(  Hon.  JOSEPH  SITORT,  Araociftte  Justice  of  the  Sopnme  Coait. 
BKFO&E  ^  jj^^  ASHUR  WARE,  District  Jadge. 


John  D.  Williams  vs.  Isaac  Q.  Reed. 


An  attorney  is  bound  to  disdose  to  his  client,  if  lie  has  any  adverse  retainer,  wlucli 
may  afiect  his  own  judgment  or  liis  client's  interest.  But  the  concealment  of  the 
lact  is  not  a  necessary  presumption  of  fraud  i 

If  a  creditor  has  several  debts,  some  of  which  are  secured  by  Mortgage  and  some  not, 
it  is  not  gross  negligence  to  unite  them  all  in  a  single  suit  at  law,  and  so  take  a 
^ngle  judgment  therefor ;  and  if  in  such  case  the  execution  issuing  on  the  judg- 
ment is  satisfied  in  part  only,  a  court  of  equity  will  apply  the  monies  received  on 
the  execution  in  the  first  instance  lo  extinguish  such  parts  of  the  debt  and  judgment 
as  were  not  secured  by  mortgage. 

A  ratification  of  the  proceedings  of  an  attorney  in  a  suit  is  not  valid  to  bind  the  client, 
unless  it  is  made  vrith  a  full  knowledge  of  all  the  material  facts.  » 

It  seems,  that  an  attorney  at  law  is  not  bound  to  be  personally  present,  or  personally 
to  cooperate  with  the  appraisers,  wiio,  under  the  laws  of  Maine^  are  authorized  to 
set  off  real  estate  by  appraisement  to  satisfy  an  execution. 


JL  HIS  was  a  bill  in  equity  against  the  defendant,  who  was  an 
attorney  and  counsellor  at  law,  for  fraudulent  misconduct  in 
respect  to  the  plaintiff,  who  was  his  client. 

The  bill,  as  amended,  was  in  substance  as  follows. 

''  That  on  the  8th  of  March  1820,  one  James  W.  Head  of 
Warren^  in  the  state  of  Maine^  was  indebted  to  the  plaintiff 
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in  four  several  notes  of  hand,  viz,  one  dated  November  20th 
1  SI 2,  for  $7000;  and  three  others  dated  December  16th 
1818,  for  $3000,  $1000,  and  $3338  76  cents,  all  of  them  on 
demand  with  interest ;  that  before  this,  viz.  September  3d 
1813,  Head  mortgaged  to  the  plaintiff,  as  collateral  security 
for  the  note  of  $7000,  his  house  and  twenty  one  acrQ3  of 
land  in  Warren  ;  also  a  landing  bounded  on  6eorge?s  river ; 
that  afterwards  on  June  3d  1819,  Head  mortgaged  to  plain- 
tiff as  security  for  the  notes  of  $3000  and  of  $1000,  a  farm 
in  Union  of  160  acres,  more  or  less,  and  also  114  rods  of 
land  in  Warren^  called  the  Limekiln  and  landing;  that 
March  8th  1820,  the  plaintiff  was  at  fValdoboraugh  with  his 
notes  and  mortgages,  and  then  and  there  did  for  a  certain 
fee  retain  the  defendant,  who  was  a  counsellor  and  attorney 
at  law,  who  thereupon  engaged  to  assist  plaintiff,  and  as  far 
as  practicable  to  obtain  security  for  said  debts ;  that  the  de- 
fendant obtained  o(  Head  on  the  10th  of  March  1820,  anoth- 
er mortgage  of  other  lands  in  Warren^  [including,  as  the  biU 
allegesj  the  lands  described  in  the  two  former  mortgages}  as 
farther  security  for  the  aforesaid  notes  of  $7000,  $3000,  and 
$1000;  that  at  that  time  the  aforesaid  mortgages  were 
good  and  ample  security  for  the  greater  part,  but  not  en- 
tirely sufficient  for  the  whole  amount  of  said  several  de- 
m.;nds,  and  that  Head  was  then  able  and  willing  to  give 
the  plaintiff,  as  farther  security,  certain  good  bonds  and 
notes  to  the  value  of  $8000,  which  the  defendant 
ought  to  have  taken,  whereby  the  plaintiff  would  have 
been  fully  secured.  Yet,  that  the  defendant  contriving 
to  defeat  and  defraud  the  plaintiff,  and  to  prefer  other 
creditors  of  Head^  did  neglect  to  demand  and  receive 
of  Head  the  said  bonds  and  notes  of  hand,  and  to  main- 
tain and  keep  the  collateral  securities  aforesaid  on  said 
deeds  of  mortgage,  bat  on  the  contrary  he  sued  He$d  on 
the  whole  of  said  demands,  and  recovered  judgment  at  Afml 
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term  1820,  C.  C.  Pleas  at  Wiseasset,  for  $14,402.40  debt,  and 
29.04  costs,  and  sued  out  an  execution  on  that  judgment; 
that  OD  tbe  31st  of  May  1820,  the  defendant,  with  the  same 
firaudolent  design,  caused  the  execution  to  be  levied,  and,  as 
to  the  greater  part,  satisfied  on  sundry  small  and  detached 
parcels  of  real  estate,  lying  in  various  places,  and  distant  from 
each  other,  and  of  no  value  to  plaintiff;  but  which,  by  defend- 
ant's procurement,  were  estimated  and  appraised  at  the  sum 
of  j^7d5.27,  discharging  plaintiff's  judgment  for  that  sum, 
which  is  wholly  lost  to  plaintiff;   that  there  was  also  the 
further  sum  of  $1145.58  received  in  part  satis&ction  of  said 
judgment,  which  ought  to  have  been,  in  equity,  applied  in 
part  payment  of  the  note  of  $3338.  76,  which  was  not  se- 
cured by  mortgage ;  and  that  by  the  defendant's  fraudulent, 
false,  and  un&ithfiil  conduct,  while  professing  to  act  as  plain- 
tiff's attorney,  there  now  remains  unsatisfied  of  the  plain- 
tiff's   judgment   only    $4500.84,  which    is    all    that  the 
mortgages  now  stand  for,  although  the  estates  mortgaged 
were  sufficient  security  for  $10,000;  that  the  defendant 
with  fraudulent  design  &c.  to  injure  plaintiff  and  prefer 
other  creditors,  caused  EkadPs  right  in  equity  in  the  mort- 
gaged estates  lo  be  attached  and  sold  to  satisfy  the  claims  of 
other  creditors  otHead;  and  conspiring  with  other  persons 
the  same  was  so  sold  for  $3000,  which  was  much  less  than 
its  value ;  that  the  defendant  concealed  his  intention  of  thus 
sacrificing  the  interests  of  plaintiff,  and  never  notified  him 
of  the  intended  levy  on  the  small  parcels  of  land;  that  the 
defendant  pretends,  that  this  was  done  by  the  plaintiff's  in- 
structions, which  is  fiilse  ;  that  the  defendant  pretends,  that 
the  mortgaged  estate  is  worth  only  $4500.84,  which  is  also 
false,  they  being  worth  $10,000.    The  bill  therefore  prays, 
that  defendant  may  be  held  to  answer,  and  also  prays,  that 
defendant  may  be  compelled  to  take  the  real  estate  af>- 
praised  at  $8785.27  to  himself,  and  pay  plaintiff  the  amount 
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of  his  judgment,  and  the  bill  concludes  with  a  prayer  for 
general  relief,  &c. 

At  October  term  1822,  the  plaintiff  filed  an  amendment  of 
his  bill,  as  follows :  And  now  the  said  orator  by  leave  of 
the  Court  here  first  obtained,  by  way  of  amendment  of  the 
bill  aforesaid,  further  charges  and  says,  that  the  said  Reed 
unskilfully,  improperly,  and  against  the  duty,  which  he  owed 
to  your  orator,  joined  in  one  suit  all  the  notes  of  hand 
against  the  said  James  W.  Heady  which  he  had  received  of 
your  orator  for  collection  as  aforesaid ;  and  on  all.  the  de- 
m  \nds  thus  improperly  joined,  said  Reed  afterwards  recover- 
ed an  entire  judgment  as  aforesaid ;  thereby  confounding 
those  notes  for  which  security  by  mortgage  had  been  taken 
with  those  for  which  there  was  no  security,  and  rendering  it 
difficult  or  impracticable  for  your  orator  to  apply  any  secur- 
ity or  payment,  which  he  might  afterwards  obtain,  to  those  of 
your  orator's  said  demands  for  which  no  security  had  been 
taken ;  and  so  exposing  your  orator^s  security  by  said  mort- 
gages to  danger,  by  reason  of  any  partial  satisfaction  of  said 
judgment,  which  he  might  obtain  by  other  means. 

And  your  orator  further  charges  and  says,  that  on  the  6th 
day  of  March  in  the  year  of  our  Lord  1820,  after  your  ora- 
tor had  had  a  confidential  communication  and  conver- 
sation with  the  said  Reed  of  and  concerning  his  said 
debts,  and  the  obtaining  security  thereof,  but  before  said 
notes  were  deposited  with  the  said  Reed  for  collection  as 
before  stated,  the  said  Reedy  as  attorney  to  one  Joshua  Head, 
caused  an  attachment  to  be  made  on  divers  parcels  of  real 
estate  of  the  said  James  W.  Heady  situate  in  Unioriy  Thorn- 
astoHy  and  Warreuy  to  wily  the  same  fifteen  small  detached 
parcels  of  real  estate,  on  which  said  Reed  caused  the  execu- 
tion of  your  orator  to  be  extended,  in  a  suit  in  which  said 
JofAua  flecul  was  plaintiff  against  the  said  James  W.Head; 
of  which  proceeding  the  said  Reed  neither  then  nor  after- 
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wards  gave  your  orator  any  notice.  And  the  said  Reed 
caused  said  action  to  be  continued  in  court  till  the  term 
thereof  in  the  month  of  April,  A.  D.  1821,  when  judgment 
was  entered  therein  for  the  plaintiff  for  the  sum  of  two  thou- 
sand and  thirty-seven  dollars,  debt  or  damage,  and  costs  of 
suit,  taxed  at  twenty-two  dollars  and  seventy-four  cents. 
And  the  said  Reed  having  fraudulently  and  improperly  as 
aforesaid,  on  said  thirty-first  day  of  May,  A.  D.  1820,  caused 
the  execution  of  your  orator  against  said  James  W.  Head  to 
be  extended  on  said  detached  parcels  of  real  estate,  although 
said  parcels  were,  as  said  Reed  then  knew,  subject  to  the 
attachment  made  in  said  suit  of  Joshua  Head  against 
said  James  W.  Headj  caused  the  execution,  which  was  issued 
on  the  judgment  rendered  in  the  last  mentioned  action  to  be 
levied  on  said  James  fV,  Head's  equity  of  redemption  of  said 
lands  before  by  him  mortgaged  to  your  orator  for  security  of 
his  demands  aforesaid,  and  afterwards  caused  the  same  right 
in  equity  to  be  sold  for  the  sum  of  two  thousand  and  one 
dollars,  being  within  five  cents  of  the  precise  amount  of  said 
execution  against  said  James  W.  Head,  So  that,  in  fact,  said 
Reed  fraudulently  procured  said  last  mentioned  debt  to  be 
paid  in  cash  out  of  the  land  mortgaged  to  your  orator,  and 
procured  to  your  orator  an  illusory  satisfaction  of  a  part  of 
bis  said  judgment,  by  extent  on  sundry  small  parcels  of  land 
of  little  or  no  value,  as  aforesaid.  So  that  your  orator,  who 
had  the  first  right  to  the  security  of  said  mortgaged  estate, 
has  lost  the  same  ;  and  said  Reed  has  obtained  it  for  said 
Joshua  Head  ;  and  said  Joshua  Heady  who  had  only  a  security 
on  said  small  detached  parcels  of  real  estate  by  his  said 
attachment,  has  thrown  the  same  on  your  orator,  and  has 
obtained  his  debt  aforesaid  in  money  out  of  the  property 
and  estate  before  mortgaged  to  your  orator. 

And  to  the  end  that  justice' may  be  done  in  the  premises, 
your  orator  humbly  prays,  that  said  Reed  may  be  required 
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farther  to  answer  upon  his  corporal  oath,  whether  be  had 
with  your  orator  on  said  sixth  day  of  March,  A.  D.  1820,  or 
at  any  time  previous  thereto,  and  at  what  time,  a  confiden- 
tial communication  of  and  concerning  his  said  demands, 
and  the  obtaining  security  for  the  same* 

The  defendant's  answer,  saving  exceptions  to  the  bill,  ad* 
miUed,  chat  on  the  8th  (^  March,  1830,  the  plaintiff  did  retain 
him,  professionally,  to  obtain  better  security  and  payment  of 
Hea^4  notes.    That  on  the  Uth  of  March,  1820,  in  porMi<» 
ance  of  the  plaintiff's  orders,  the  defendant  did  dMain  a 
mortgage  of  a  store  and  land  in  W^arren^  as  security  for  the 
notes  of  7000,  3000,  and  1000  dollars.    That  on  the  8th  of 
March,  1820,  the  plaintiff  instructed  the  defendant  in  wiitii^, 
that  if  Head  would  not  give  security,  to  attach  all  the  pro- 
perty he  could  find,  and  secure  the  demands  in  the  b^st  waj 
possible ;  to  get  the  start  of  others,  if  any  were  about  to 
attach,  if  he  could ;  and  to  manage  the  whole  bunness  as  if 
the  property  were  his  own.    And  on  the  same  day  the  plain- 
tiff  verbally  requested  the  defendant  to  attach  all  the  real 
estate  of  Head^  and  keep  it  secret  till  he  could  ascertain, 
whether  Hesd  would  give  good  additional  security  to  the 
amount  of  8000  dollars.    That  the  defendant,  in  the  firm 
belief  that  Head  would  not  and  could  not  give  other  security, 
and  that  other  creditors  were  about  to  attach,  to  secure  the 
pluntiff,  on  the  0th  of  March,  1820,  in  purBuanee  of  the 
plaintiff's  instructions,  attached,  secretly,  all  Head^s  real  es- 
tate.   But  Head  would  give  no  other  additional  securi^,  ex- 
cept the  aforesaid  mortgage,  given  March  10th,  except  that 
afterwards,  March  13th,  1820,  the  defendant  obtained  of  Head 
a  deed  of  mortgage,  executed  by  James  Cravford  to  Hoadf 
November  27th,  1816,  of  96  acres  of  land  in  Warrenj  for 
$1653.29,  payable  in  five  years,  with  interest  annually;  and 
another  mortgage  by  Datid  Y.  KeUock  to  Head^  dated  April 
24th,  1819,  of  80  acres,  in  Warren^  for  |^I71.85,  payable  in 
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tw6  years,  with  interest ;  and  another  mcMrtgage  by  Samuel 
WesUm  to  Headj  dated  January  llth,  1606,  of  3  acres  and 
some  rods,  for  $226.31,  and  interest ;  and  notes  of  band  for 
each  of  said  sums.  These  mortgages  were  all  assigned  by 
Head  to  the  plaintiff  as  farther  security,  as  well  of  the  fourth 
note  of  $3338*76,  as  of  the  other  three ;  which  being  all  the 
security  Head  would  give,  the  defendant  caused  all  his  per- 
sonal property  to  be  attached  for  the  plaintiff,  and  gave  the 
plaintiff  information  thereof  by  letters  of  13th  and  16th  of 
March,  1620,  and  in  answer  thereto  receiYcd  in  writing  the 
plaintiff's  full  and  entire  approbation.  That  the  defendant 
was  never  instructed  by  the  plaintiff  not  to  insert  the  whole 
of  his  said  notes  of  $7000,  $3000,  $1000,  $3336.76  in  the 
writ  of  attachment.  That  the  defendant  acted  with  good 
faith,  and  in  pursuance  of  his  instructions,  as  if  the  debts 
were  his  own.  That  on  March  9th,  1820,  the  defendant 
conunenced  a  suit  against  Head  on  the  whole  of  the  four 
notes,  attached  all  his  real  and  personal  estate  known  to  the 
defendant,  and  prosecuted  the  suit  to  final  judgment  for  debt 
and  costs  as  alleged  in  the  bill.  The  answer  admitted,  that 
the  defendant  caused  execution  to  be  extended  on  several 
small  and  detached  parcels  of  real  estate  in  different  places, 
distant  from  each  other,  and  caused  them  to  be  set  off  on 
appraisement  of  men  chosen  regularly  by  the  parties,  at 
$8391.56.  That  the  personal  estate  sold  for  $1220.28  and 
the  costs  of  levy,  $193.99  being  deducted,  it  left  the  execu- 
tion satisfied  in  part,  for  $9417.85,  and  unsatisfied  for  the 
residue,  fnz.  $5013.77.  It  denied,  that  the  land  was  set  off 
at  $8785.27,  and  that  the  judgment  was  reduced  to  $4500.84, 
as  alleged  in  the  complaint  It  alleged,  that  the  defendant 
obtained  all  the  property  he  could,  and  duly  notified  the 
plaintiff  of  all  his  proceedings  in  the  premises.  That  before 
the  day  of  his  retainer  by  the  plaintiff,  viz.  March  6th,  1820, 
all  Head^i  real  estate  mortgaged  to  the  plaintiff,  and  all  bis 
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Other  parcels  of  estate  afterwards  attached  for  the  plaintiff, 
were  attached  on  a  writ  of  that  date  by  one  Joikua  Heady 
for  a  debt  of  about  $2000.  That  judgment  was  recovered, 
April  term,  1821,  of  the  Court  of  Common  Pleas  at  Wiseasset 
for  the  debt,  $2037.33,  and  costs  taxed  at  $22.74.  That  exe- 
cution issued  thereon.  That  the  defendant,  as  Joshua  HeaS?9 
attorney.  May  25th,  1821  (the  attachments  being  then  in 
force),  caused  the  right  in  equity  to  be  seized  and  advertised, 
and,  June  26th,  1 821,  sold  at  public  vendue^  to  one  James  Head^ 
of  Warren^  the  highest  bidder,  for  $2101,  which  was  its  full 
value.  That  before  his  retainer  by  the  plaintiff,  viz.  March 
6th,  1820,  the  defendant  was  retained  as  counsel  by  Joshua 
Heady  to  collect  his  debt  of  James  fF.  Head  ;  and  for  three 
years  preceding,  he  had  been  retained  as  the  general  coun- 
sellor of  Joshua  Heady  which  the  plaintiff  well  knew.  That 
only  upon  this  retainer  of  Joshua  Head  did  he  counsel  or  as- 
sist any  other  creditor  of  J.  W.  Head.  It  denied  the  defend- 
ant's knowledge  of  any  other  attachment  except  Joshua 
Head^Sy  or  that  he  assisted  any  other  creditor.  It  denied,  that 
the  three  mortgages  given  to  the  plaintiff  were  good  and  am- 
ple security  for  a  great  part  of  his  demands,  and  that  he  could 

» 

have  obtained  of  J.  W.  Head  any  different,  further,  or  great- 
er security  than  the  mortgages  aforesaid.  It  denied,  that  the 
mortgages  were  worth,  at  the  time  of  his  retainer,  more  than 
the  balance  of  the  plaintiff's  execution,  viz.  $5013.77.  It 
alleged,  that  the  plaintiff,  by  his  letters  of  March  15th,  1 7th, 
and  21st,  and  of  April  10th,  1820,  estimated  his  demands, 
securities,  and  attachments  against  /.  W.  Head  at  $5000 
less  than  their  nominal  value.  And,  lasdy,  it  denied  all  un- 
lawful combination,  and  traversed  the  knowledge,  as  true,  of 
any  other  matter,  &c. 

To  this  there  was  a  general  replication.  That  notwith- 
standing any  thing  in  the  defendant's  answer,  the  matters 
and  things  in  the  plaintiff's  bill  of  complaint  were  true,  as 
therein  alleged,  et  hocparatusy  &c* 
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Chreeniecf^nd  Masonyfot  the  plaintiff,  contended,  1.  That 
the  defendant,  when  retained  by  the  plaintiff,  fraudulently, 
and  contrary  to  his  duty,  concealed  from  the  plaintiff  the 
material  facts,  that  he  had  been  previously  retained  by  Joshua 
Head^  and  had  instituted  a  suit  for  him,  and  advised  him  to 
anticipate  the  plaintiff,  in  getting  security ;  and  that  the 
defendant  afterwards,  although  specially  required  to  give  all 
information  in  his  power,  concealed  from  the  plaintiff  the 
measures  taken  to  secure  Joshua  HeaJPs  debt,  whereby  the 
plaintiff  was  deprived  of  the  opportunity,  which  he  ought  to 
have  had,  of  judging  for  himself,  whether  he  would  entrust 
the  management  of  his  business  to  the  defendant  under  such 
conjflicting  engagements.  2.  That  the  defendant  unskilfully, 
and  contrary  to  his  duty,  joined  in  one  suit  and  judgment 
the  plaintiff's  debts  secured  by  mortgages,  with  that  which 
was  not  secured,  and  thereby  rendered  it  difficult,  if  not 
impracticable,  for  the  plaintiff  to  apply  subsequent  payments 
or  securities  exclusively  to  that  not  secured.  3.  That  the 
defendant,  with  intent  of  preferring  Joshua  Bead  to  the 
plaintiff,  caused  the  plaintiff's  execution  to  be  extended  on 
fifteen  separate  parcels  of  real  estate,  of  no  income  and  little 
value  to  the  plaintiff,  which  were  then  subject  to  Joshua 
Head's  previous  attachment,  and  by  improperly  devolving 
the  agency  on  Ludwigj  the  deputy  sheriff,  caused  the  same 
to  be  appraised  at  double  their  value,  viz.  $8891.56,  thereby 
reducing  the  plaintiff's  whole  debt  to  $5013,  when  the  value 
of  the  property  held  in  mortgage  amounted  to  nearly  double 
that  sum ;  whereby  the  plaintiff  lost  the  benefit  of  nearly 
one  half  the  value  of  the  mortgages,  and  an  equity  of  re- 
demption was  created  at  his  expense,  for  the  benefit  of 
Joshua  Head,  for  the  full  amount  of  his  debt. 

Fessenden  and  Ortj  for  the  defendant,  contended,  1.  That 
the  plaintiff's  instructions,  touching  all  the  subjects  of  com- 
plaint, where  they  were  specific,  were  explicitly  obeyed; 
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and  where  indefinite  or  discretionary,  were  reasonably  and 
faithfully  fulfilled  by  the  defendant,  who  ga?e  due  and  sea* 
sonable  notice  to  the  plaintifi'of  all  his  proceedings,  and  of 
all  facts  within  his  knowledge,  which  were  material  to  the 
plaintiff's  interest.    2.  That  fhe  attachment  and  sale  of  the 
equity  of  redemption  in  the  mortgaged  estates,  did  not  di- 
minish the  plaintiff's  security  by  mortgage ;   it  was  his  own 
mature  and  settled  plan  and  purpose,  executed  by  the  de- 
fendant, that  reduced  the  sum  covered  by  mortgage  to  its 
present  amount.     3.  That  the  fact  of  the  purchase  of  the 
equity  of  redemption  by  the  son  of  the  debtor,  more  than  a 
year  after  the  lery  of  the  plaintiff's  execution,  was  no  ground 
in  equity  to  charge  the  defendant  with  having  reduced  the 
sum  covered,  by  mortgage  to*  a  value  grossly  inadequate; 
that  purchase  being  the  price  of  affecti<Mi,  and  resulting  fhHn 
other  motives  than  actuate  ordinary  purchasers.    4.  That  it 
was  the  plaintiff's  duty,  when  expressly  requested,  to  have 
given  the  defendant  specific  instructions  respecting  levying 
on  the  estates  attached.    And  if  any  loss  accrued,  it  was 
through  his  neglect  to  give  such  instructions.    5.  That  the 
defendant's  instructions  to  the  officer  not  to  reduce,  by  levy 
on  the  lands,  the  mortgages  below  the  sum  of  five  or  six 
thousand  dollars,  were  just  and  reasonable,  and  the  best  that 
could  have  been  given  for  the  plaintiff's  interest,  with  all 
the  knowledge  or  means  of  knowledge  of  their  value,  pos- 
sessed by  the  defendant.     6.  That  the  fund  secured  by 
mortgage  and  attachment  was  rendered  as  productive  by  the 
defendant's  agency,  as  it  could  have  been  by  any  course  of 
proceeding,  subject  to  Joshua  Head^s  prior  attachment,  if  his 
demand  had  been  first  satisfied  out  of  the  lands  attached. 
7.  That  had  any  part  of  the  estates  attached  been  omitted 
to  be  taken  in  execution,  it  would  have  diminished  the 
plaintiff's  fund,  and  rendered  it  less  valuable  than  it  was. 
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The  cawe  was  then  continued  for  advisement,  and  the 
opinion  of  the  Court  was  delivered  to  the  following  effect  at 
May  Term,  1824,  at  ParOand. 

Stobt  J.  (After  referring  to  the  bill,  answer,  and  state 
of  the  controversy,  proceeded  as  follows.)  This  is  a  case  of 
a  very  unusual  nature,  at  least  in  this  Circuit.  The  charge 
in  the  bill  is  of  fraudulent  misconduct  on  the  part  of  an 
attorney  and  counsellor  at  law,  in  the  management  of  a  suit 
confided  to  his  care  by  the  plaintiff  against  one  James  tV. 
Beadj  his  debtor,  and  in  the  levy  of  the  execution,  Which 
issued  upon  the  judgment  in  that  suit  in  his  fevour  for  a 
large  amount,  whereby  the  real  estate  of  the  debtor  has  been 
setoff  to  the  plaintiff  at  a  gross  overvaluation,  and  his  inter- 
ests unfairly  sacrificed.  The  charge  is  of  a  very  grave  and 
important  nature  ;  and  is  doubtless  to  be  listened  to  by  the 
Court  with  all  that  watchfulness  and  attention,  which  be« 
come  those,  who  are  called  upon  to  secure  an  upright  ad« 
ministration  of  public  justice.  Nor  ought  it  for  a  moment 
to  be  doubted,  that  as  it  is  the  solemn  duty  of  the  Court  to 
supervise  the  conduct  of  its  ofiicers,  and  to  discountenance 
every  malpractice  and  abuse.  That  duty,  however  painful, 
will  be  performed  with  all  due  fidelity  to  the  public.  The 
conduct  of  attomies,  when  brought  before  the  Court  for  inqui- 
ry and  consideration,  ought  to  be  scrutinized  with  the  same 
ettctness  and  rigid  impartiality,  as  if  the  question  were  be- 
tween mere  strangers  to  the  bar.  And  indeed  there  may 
naturally  be  supposed  to  exist  some  solicitude,  that  every  act 
shocdd  be  more  scrupulously  weighed,  lest  the  slightest  suspi- 
cion should  arise,  that  any  person  might  successfiilly  shelter 
himself  firom  respcmsibility  for  injuries  behind  the  protections 
of  his  oflice.  On  the  other  hand,  the  same  indulgence  must 
be  allowed  here,  as  in  all  other  cases,  to  inadvertence,  mis- 
take, and  honest,  though  misguided,  exercise  of  discretion. 
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The  bill  proceeds  mainly  upon  the  charge  of  fraud  ;  and, 
if  that  is  not  made  out  in  the  evidence,  it  must  fall ;  for  it  is 
that  alone,  which  comes  within  the  cognizance  of  this  Court, 
sitting  as  a  court  of  equity.  There  is,  indeed,  an  allegation 
in  the  amended  bill,  of  unskilfulness  and  negligence  in  the 
management  of  the  suit  by  the  defendant  in  certain  particu- 
lars. But  if  this  allegation  is  to  be  taken,  as  contradistin- 
guished from  fraud,  it  is  not  a  fit  subject  of  inquiry  here. 
A  suit  at  law  will  lie  for  such  unskilfulness  and  negligence, 
and  the  remedy  is  plain,  complete,  and  adequate  ;  for  there 
is  no  pretence  to  say,  that  any  discovery  is  wanted  to  estab- 
lish these  facts.  It  is  to  establish  the  fraud,  that  a  discovery 
is  now  sought ;  and  the  particulars  alluded  to  are  examinable 
here  only  so  far  as  they  contain  indications  of  fraud.  In 
that  view  they  will  require  comment. 

Taking,  then,  the  case  to  be  one  of  asserted  fraud,  I  have 
diligently  examined  and  compared  the  whole  evidence,  and 
the  result  of  my  judgment  is,  that  the  case  is  not  made  out.  I 
acquit  the  defendant  of  any  meditated  or  intentional  miscon- 
duct. I  do  not  say,  that  there  are  not  circumstances  upon 
which  one  might  pause ;  or,  if  they  stood  alone  and  unex- 
plained, which  might  draw  after  them  heavy  suspicions ;  but 
they  appear  to  me  overcome  by  the  general  current  of  the 
evidence,  taken  in  connexion  with  the  denials  of  the  answer, 
in  such  a  manner  as  to  leave  no  sufficient  ground  for  any 
imputation  of  ill  faith. 

I  shall  now  proceed  to  state  the  reasons,  which  have  led 
me  to  this  conclusion,  commenting  principally  upon  those 
points,  upon  which  most  stress  was  laid  at  the  argument. 

The  first  point  made  at  the  bar  is,  that  the  defendant,  at 
the  time  of  his  retainer  by  the  plaintiflf.  firaudulently  conceal- 
ed from  the  plaintiff  the  fact,  that  he  was  the  attorney  of  one 
Joshua  Heady  and  that  he  had  previously  made  an  attachment 
in  his  favour  upon  the  real  estate  of  the  debtor,  then  under 


OCTOBER  TERM,  1894.  417 

•  '■    '  ■         ■         »» 

WUUamB  vs.  Reed. 

mortgage  to  the  plaintiff;  whereby  the  plaintiff  was  led 
injuriously  to  place  his  confidence  in  the  defendant,  and  to 
submit  his  interests,  in  the  suit  about  to  be  commenced,  to 
the  management  of  the  defendant. 

The  facts  are,  that  on  the  8th  of  March,  1820,  James  W. 
Head  was  indebted  to  the  plaintiff  in  the  several  sums  of 
$7000,  $3000,  $1000,  and  $3338.76,  for  which  the  plaintiff 
held  four  notes  of  the  debtor.  At  this  time  the  plaintiff  held 
a  mortgage  given  him  in  September,  1813,  as  security  for 
the  note  of  $7000,  on  the  debtor's  house  and  21  acres  of 
land  in  the  town  of  Warren^  and  a  landing  on  George*s 
River ;  another  mortgage  given  him  in  June,  1819,  as  secu- 
rity for  the  notes  pf  $3000  and  $1000,  on  a  farm  of  160 
acres  in  the  town  of  Union^  and  a  tract  of  land  in  Warren^ 
called  the  Limekiln  and  Landing,  Feeling  insecure,  he  ap- 
plied to  the  defendant  to  procure  additional  security  for  him, 
and,  in  the  meantime,  to  make  a  secret  attachment  upon  the 
real  estate  of  the  debtor.  On  the  9th  of  March,  the  defend- 
ant, accordingly,  made  an  attachment  on  the  real  estate  of 
the  debtor,  and,  within  a  few  days  afterwards,  he  obtained 
some  additional  security,  by  mortgages  for  the  debts,  but 
failing  to  obtain  what  was  deemed  adequate,  he  attached  the 
personal  property  of  the  debtor,  and  the  suit  was  prosecuted 
to  judgment  at  April  term,  1820,  of  the  Court  of  Common 
Pleas  at  Wiscasset^  and  a  recovery  had  for  $14,431.44,  debt 
and  costs.  It  is  admitted,  that  previous  to  these  transactions, 
to  wit,  on  the  6th  of  March,  1820,  the  defendant,  as  attorney 
of  Joshua  Head^  had  made  an  attachment  of  the  real  estate 
of  the  debtor,  and  among  others,  of  the  equity  of  redemption 
of  the  real  estates  in  Warren  and  Union,  which  were  mort- 
gaged to  the  plaintiff ;  that  judgment  was  obtained  in  this 
suit  at  the  April  term,  1821,  of  the  same  court  for  $2060.07, 
debt  and  costs,  upon  which  execution  duly  issued,  and  the 
same  equity  was  sold  to  one  James  Head  (the  son  of  the 
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debtor),  for  $2101,  to  satisfy  the  execution.    It  is  also  ad- 
mitted, that  the  existence  of  this  suit  was  not  made  known 
to  the  plaintiff  at  the  time  of  his  retainer,  nor  does  it  appear 
to  have  been  made  known  to  the  plaintiff  throughout  its 
whole  progress,  though  it  was  pending  during  the  whole 
year  after  the  plaintiff  recovered  his  judgment,  however 
material  it  might  have  been  to  guide  the  plaintiff  in  his  own 
levy  on  the  real  estate  of  the  debtor.    The  plaintiff's  execu- 
tion was,  in  May,  1820,  satisfied  in  part  by  a  levy  on  sun- 
dry small  parcels  of  land  of  the  debtor,  set  off  by  appraise- 
ment at  the  sum  of  $8785.27,  and  by  an  additional  levy  on 
his  personal  estate  to  the  amount  of  $1145.58,  leaving  an 
unsatisfied  balance  of  about  $4500  due  to  the  plaintiff.    The 
argument  is  that  to  the  extent  of  the  levy  under  James  Head's 
execution  on  the  equity  of  redemption,  this  concealment  has 
operated  injuriously,  and  that  it  was  a  breach  of  good  fidtb. 
I  agree  to  the  doctrine  urged  at  the  bar,  as  to  the  delicacy 
of  the  relation  of  client  and  attorney,  and  the  duty  of  a  full, 
frank,  and  free  disclosure  by  the  latter  of  every  circumstance, 
which  may  be  presumed  to  be  material,  not  merely  to  the 
interests,  but  to  the  fair  exercise  of  the  judgment,  of  the 
clients    An  attorney  is  bound  to  disclose  to  his  client  every 
adverse  retainer,  and  even  every  prior  retainer,  which  may 
affect  the  discretion  of  the  latter.    No  man  can  be  supposed 
to  be  indifferent  to  the  knowledge  of  facts,  which  work  di- 
rectly on  his  interests,  or  bear  on  the  freedom  of  his  choice 
of  counsel.    When  a  client  employs  an  attorney,  he  has  a 
right  to  presume,  if  the  latter  be  silent  cm  the  point,  that  he 
has  no  engagements,  which  interfere,  in  any  degree,  with 
his  exclusive  devotion  to  the  cause  confided  to  him ;  that  he 
has  no  interest,  which  may  betray  his  judgment,  or  endanger 
his  fidelity.    In  this  very  case,  it  is  by  no  means  clear,  that 
if  the  prior  retainer  had  been  known  to  the  plaintiff,  be 
would  have  entrusted  the  defendant  with  the  collection  <^ 
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SO  large  a  debt,  under  circumstances  calling  for  the  exercise 
of  so  much  caution  and  zeal  in  the  execution  of  his  duty. 
And  it  is  very  certain,  that  the  equity  of  redemption  of  the 
mortgaged  estates  in  Warren  and  Union  (which  the  plaintiff 
now  esteems  the  most  valuable),  might  have  been  placed 
beyond  the  reach  of  Joshua  Head^s  execution  by  the 
simple  arrangement  of  continuing  the  suit,  and  ultimately 
leaving  the  plaintiff's  judgment  unsatisfied  for  the  sum  of 
^7000,  instead  of  $5000.  The  plaintiff  might  have  elected 
this  course,  if  all  the  facts  had  been  laid  before  him ;  and, 
at  all  events,  the  right  of  election  ought  to  have  been  sub- 
mitted to  his  free  and  independent  judgment.  It  is  matter 
of  regret,  that  no  communication  to  this  eSeci  was  made  to 
the  plaintiff,  since  it  is  obvious,  that  if  it  had  been  made,  the 
whole  of  this  heavy  charge  against  the  defendant's  honour 
would  have  been  avoided. 

The  pressure  of  this  concealment  has  been  made  to  bear 
with  more  severity  upon  the  defendant,  by  the  circumstance 
of  the  origin  of  the  debt,  and  of  the  defendant's  peculiar 
relation  to  the  parties.  The  debt  of  Joshua  Head  had  its 
origin  in  a  note  payable  to  him,  as  guardian  of  the  children 
of  a  Mr.  SmousBj  whose  widow  the  defendant  married,  and 
who  is,  not  unnaturally,  supposed  to  take  a  lively  ccmcern  in 
the  welfare  of  these  children.  The  argument  is,  that  this 
connexion  must  have  operated  as  a  strong  motive  for  the 
concealment,  and  that  it  casts  a  shade  of  nuda  fides  over  the 
whole  transaction.  It  appears  to  me,  however,  that  this 
circumstance  has  not  as  much  weight  as  has  been  attributed 
to  it  at  the  bar.  Joshua  Head  and  his  surety  on  his  probate 
bond  of  guardianship  were  at  the  time,  and  still  continue 
solvent ;  and  as  the  attachment  was  already  made  out  at  the 
time  of  the  plaintiff's  retainer,  the  danger  of  loss  to  the 
children  was  past,  and  no  stronger  motive  could  operate 
upon  the  defendant,  if  he  knew  of  the  attachment,  than 
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might  operate  in  case  of  an  attachment  by  any  other  client* 
The  most,  that  could  be  said,  is,  that  the  levy  on  the  equity 
of  redemption  might  have  been  prevented ;  but  as  the  at- 
tachment covered  many  other  parcels  of  estate,  it  might  well 
have  been  satisfied  out  of  the  latter.  Still,  I  cannot  but 
agree,  that  the  delicacy  of  the  defendant's  relation  to  the 
parties  furnished  a  new  motive  for  the  disclosure  ;  for,  how- 
ever well  the  plaintiff  might  have  known,  that  the  defendant 
was  the  general  retained  counsel  of  Joshua  Head,  his  igno- 
rance of  this  particular  debt  and  attachment  repels  any  notion, 
that  he  acted  with  the  knowledge  of  every  important  fact. 

It  is  said,  however,  that,  in  point  of  fact,  the  defendant  did 
not,  on  the  8th  of  March  know,  what  attachment  had  been 
made  on  HeatTs  writ,  the  latter  having  personally  conducted 
that  business  with  the  sheriff.  But  if  the  defendant  did  not 
know,  he  might  well  presume,  that  an  attachment  had  been 
made ;  and  it  was  clearly  his  duty  to  have  put  the  plaintiff 
in  possession  of  all  the  facts  within  his  knowledge,  and  thus 
put  him  upon  inquiry  for  more  definite  information.  At 
all  events,  at  the  return  term  of  the  writ  he  did  know  the 
nature  and  extent  of  the  attachment,  and  the  knowledge  at 
that  time  would  have  been  quite  as  material  and  important 
to  the  plaintiff,  as  at  any  antecedent  period.  Yet  an  entire 
silence  was  preserved,  a  silence,  which  it  must  be  admitted, 
if  the  other  circumstances  justified  strong  suspicions  of  ill 
faith,  would  not  be  without  some  significance. 

Then,  again,  it  has  been  said,  that  the  plaintiff  afterwards 
ratified  all  the  proceedings  of  the  defendant,  and  expressed 
his  satisfaction  in  the  most  unequivocal  manner.  If  this 
were  with  a  full  knowledge  of  all  the  transactions,  the  ratifi- 
cation would  have  a  most  important  bearing.  But  a  ratifi- 
cation, made  in  ignorance  of  material  facts,  cannot  give 
validity  to  the  acts  of  an  attorney  in  the  conduct  of  a  suit, 
or  repel  the  imputation  of  fraud.    To  give  any  effect,  there- 
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ibre,  to  any  expressions  of  this  nature,  the  previous  founda- 
tion must  be  laid,  that  there  has  been  a  full  disclosure  of 
^acts  on  the  part  of  the  attorney,  and  that  the  ratification  is 
the  result  of  a  judgment  acting  upon  knowledge,  and  not 
upon  a  blind  personal  confidence  in  the  general  integrity  of 
the  agent.  The  evidence  on  this  point  is  not  so  direct  and 
satisfactory,  as  might  be  wished.  But  taking  the  testimony 
of  LuJtrigf,  the  deputy  sheriff,  in  July  1821,  in  connexion 
with  that  of  Demuthy  as  to  a  conversation  with  the  plaintiff 
in  the  June  preceeding,  there  is  much  reason  to  believe, 
that  the  plaintiff's  declarations  of  satisfaction  with  the  de- 
fendant's conduct  in  July  1821  was  with  a  knowledge  of  all 
the  material  facts. 

But,  independently  of  any  such  ratification,  evidencing  a 
consciousness' on  the  part  of  the  plaintiff,  that  the  defendant 
acted  with  entire  good  faith,  and  for  the  substantial  interest 
of  his  client,  there  are  other  circumstances  in  the  case, 
which  go  very  far  to  establish,  that  the  concealment  of 
Head's  attachment,  however  imprudent  or  incorrect  in  a 
legal  view,  was  not  the  result  of  meditated  fraud,  or  an  in- 
tentional abandonment  of  oflicial  duty.  Indeed,  such  a 
concealment  cannot,  per  #e,  be  deemed  evidence  of  fraud ; 
but  it  must  derive  its  force  and  bearing  from  the  other  ac- 
companiments of  the  transaction.  If  no  interest  of  the 
client  has  been  betrayed  or  injured ;  if  no  real  loss  has  been 
sustained ;  if  there  has  been  displayed  throughout  a  proper 
zeal  and  devotion  in  all  other  respects  to  the  client's  suit, 
and  no  motive  can  be  discerned  in  the  concealment,  but  a 
misapprehension  of  duty,  the  act  itself  ought  not  to  draw, 
and  cannot  draw  after  it,  any  imputation  of  fraud.  Men  do 
not  perpetrate  frauds  without  some  importieint  motive,  or  sac- 
rifice their  professional  honour,  not  only  without,  but 
against  an  apparent  interest.  The  defendant,  too,  has  es- 
tablished some  facts  in  excuse  of  his  silence,  which  cannot 
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but  mitigate  in  some  degree  any  severity  of ^^  judgment.  He 
has  shewn,  that  the  debtor  promised  him  from  time  to  time 
to  pay  the  debt  to  Beady  and  thus  to  relieve  the  attachment, 
and  that  he  gave  his  own  implicit  confidence  to  these  assur- 
ances. And  it  is  proved  beyond  controversy,  that  fieocl 
originally  required  secrecy,  as  to  the  existence  of  his  suit, 
and  that  the  defendant's  subsequent  conduct  was  wholly 
without  any  concert  with  fleoJ,  or  with  the  judgment  debt- 
or, or  with  any  other  party  having  an  adverse  interest  If, 
in  addition  to  these  considerations,  it  shall  turn  out  upon  a 
full  examination  of  the  case,  that  the  levy  of  the  plaintiff's 
execution  was  conducted  with  a  strict  regard  to  his  interest, 
and  that  he  has  sustained  no  loss,  and  that  Head  has  gained 
no  advantage  by  the  course  adopted  by  the  defendant  (a 
topic,  to  which  I  shall  hereafter  advert),  then  the  conclusion 
would  seem  to  be  irresistible,  that  the  point  of  fraud  cannot 
be  maintained.  At  present,  then,  we  may  dismiss  the  ques- 
tion of  concealment,  as  it  bears  on  the  bill  only  in  so  far 
as  it  corroborates  the  main  ingredients  of  fraud,  arising  ali- 
unde. 

Another  circumstance  relied  on  to  establish  fraud  is  the 
joinder  in  one  writ  of  all  the  notes,  so  that  a  single  judgment 
was  taken  upon  all,  and  thereby  the  debts  secured  by  mort- 
gage were  confounded  with  the  other  debt,  and  the  plaintiff 
injured  by  impairing  his  mortgage  security.  The  argument 
is,  that  it  is  now  impossible  to  separate  the  different  items 
composing  the  judgment ;  that  the  part  satisfaction  must  be 
applied  to  the  diminution  of  the  mortgage  debts,  as  well  as 
the  other ;  and  that  thus  the  mortgage  debts  will  abate  pro 
ianiOj  and  leave  much  less  than  the  balance  due  on  the 
judgment  covered  by  thai  security.  And  even  if  this  were 
not  the  necessary  result,  still,  that  it  is  difficult,  if  not  im- 
practicable, to  apply  subsequent  payments  exclusively  to 
the  discharge  of  the  unsecured  debt.     So  far  as  this  charge 
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imports  unskilfulness  in  the  management  of  the  suit,  it  has 
already  been  answered.  Whatever  may  be  the  remedy  at 
law,  there  is  none  for  it  in  equity.  Unskilfuhiess  is  not 
fraud,  and  may  be,  and  often  is,  connected  with  the  most 
scrupulous  honesty. 

That  some  inconvenience  may  arise  from  the  consolida- 
tion of  all  the  debts  of  the  plaintiff  in  a  single  writ  cannot 
be  disguised.  It  has  been  suggested  at  the  bar,  that  it  was 
occasioned  by  a  desire  to  save  costs  to  the  plaintiff,  the 
statute  of  JUame  (Stat.  1821,  ch.  59,  p.  260)  having  provid- 
ed, that  "where  a  plaintiff  shall  at  the  same  Court  bring 
divers  actions  upon  demands,  which  might  have  been  joined 
in  one,  he  shall  recover  no  more  costs  than  in  one  action 
only."  There  is  much  probability  in  this  suggestion ;  but 
that  in  a  case,  like  the  present,  it  ought  to  have  overcome  the 
other  important  considerations  for  keeping  the  secured  and 
unsecured  debts  distinct  from  each  other  is  in  point  of 
sound  discretion  more  questionable.  It  however  repels  in  a 
great  measure  the  imputation  of  fraud ;  and,  indeed,  it  is  very 
difficult  to  perceive,  how  the  joinder  of  the  debts  could  have 
aided  any  contrivance  of  fraud  to  benefit  HeaJPs  attach- 
ment, or  to  defeat  the  plaintiff's  rights,  unless  the  conduct 
of  the  levy  of  the  plaintiff's  execution  was  itself  collusive. 
I  cannot  consider  the  mere  joinder  of  the  debts  as  gross 
negligence,  presumptive  of  fraud,  or  as  justly  influencing 
any  suspicion  derivable  from  other  sources. 

Nor  am  I  prepared  to  admit,  that  the  consequences,  as- 
sumed at  the  argument,  would  legally  flow  from  the  joinder 
of  the  debts.  The  mortgage  debts  were  in  no  just  sense 
extinguished  by  the  judgment ;  and  whenever  the  mortgages 
should  be  enforced  in  a  suit  for  a  foreclosure,  upon  the 
hearing  in  equity  to  ascertain  the  amount  due  every  con- 
sideration, as  to  the  application  of  payments  and  partial 
satisfaction,  would  arise,  which  could  be  entertained  in  the 
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ordinary  course  of  a  bill  in  equity.  The  law  is  not  disputed, 
that  in  voluntary  payments  the  debtor  may  direct  the  appli- 
cation of  them ;  if  he  omits  it,  the  creditor  may  make  the 
application }  if  neither  makes  it,  the  Court  will  marshal  the 
payments  according  to  its  own  sense  of  the  intention  of  the 
parties,  and  a  just  administration  of  equities  between  them.^ 
But  the  present  is  not  the  case  of  a  voluntary  payment ;  but 
of  a  satisfaction  |7ro  tanio  in  invitum ;  and  the  plaintiff  may 
well  be  presumed  in  such  a  case  to  make  the  application  in 
the  manner  most  beneficial  to  himself.  I  have  no  doubt, 
that  it  is  the  duty  of  a  court  of  equity  in  such  a  case  to  ap- 
ply the  satisfaction  primarily  to  such  parts  of  the  judgment, 
as  were  not  secured  by  mortgage,  leaving  the  whole  bal- 
ance to  rest  on  the  latter. 

After  all,  the  case  must  mainly  rest  upon  the  general 
fairness  of  the  defendant  in  conducting  the  suit  and  the  levy 
of  the  execution  on  the  judgment  in  favour  of  the  plaintiff. 
The  charges  are,  that  the  execution  was  improperly  levied 
on  fifteen  different  parcels  of  real  estate  of  no  income  or 
little  value,  which  were  then  subject  to  Joshua  Head's  at- 
tachment; that  the  agency  of  the  levy  was  improperly 
confided  to  iMdvng,  the  deputy  sheriff,  instead  of  the  de- 
fendant's giving  his  own  personal  cooperation  and  presence . 
that  the  appraisement  was  a  gross  overvaluation,  nearly  one 
half  beyond  the  real  value  of  the  property ;  that  the  plain- 
tiff's  debt  was  reduced  to  about  $5000,  when  the  value  of 
the  mortgaged  property  was  nearly  double ;  and  that  thus 
the  plaintiff  lost  the  benefit  of  nearly  one  half  of  his  mort- 
gages, and  an  equity  of  redemption  was  fraudulently  cre- 
ated, at  his  expense^  for  the  benefit  of  Joshua  Head  to  the  full 
amount  of  his  debt. 

1  See  Heywardvs^  Lomax,  1  Vernon  it.  S3,  ^  Rathhy^s  twtel, — JFii- 
kinson  vs.  Sterne^  9  JHod.  437. — Perrit  vs.  Roberta,  1  Vernon  R,  34. — ^2 
PoweU  J^ortg.  1120, 1121.— Clavton's  case,  1  MerivaU  R.  604.  Man- 
fUng  vs.  JFesteme,  2  Vem.  R.  (m.—See  Pothier  on  OWtr.  part  3,  oH.  7, 
eh.  I,  art.  528, 529,  530,  ifc.  Sfc. 
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These  charges  require  a  separate  examination.  In  the 
first  place,  as  to  the  charge  of  improper  agency  devolved 
on  the  deputy  sheriff,  who  conducted  the  levy.  I  am  not 
aware  of  any  authority,  which  has  established,  that  an  at* 
torney  is  bound  to  give  his  personal  presence  at  the  time  of 
the  levy  of  an  execution  of  his  client  on  real  estate.  Our 
laws  authorise  real  estate  to  be  set  off  in  satisfaction  of 
executions  at  an  appraisement  to  be  made  by  three  dis- 
interested freeholders,  one  chosen  by  the  creditor,  one  by 
the  debtor,  and  one  by  the  officer,  who  executes  the  pro- 
cess. If  the  debtor  fails  to  choose,  the  officer  selects  for 
him  also.  The  appraisers  are  under  oath  for  the  faithful 
performance  of  their  duty ;  and  the  property  being  once 
pointed  out,  or  known,  there  would  seem  to  remain  nothing 
more  than  the  discharge  of  a  ministerial  duty.  The  officer 
is  bound  to  superintend  the  whole  transaction  ;  the  apprai- 
sers are  presumed  to  be  intelligent  and  impartial ;  and  it 
would,  therefore,  seem  to  be  a  case,  where  the  law  would 
not  presume  the  presence  of  any  attorney  for  either  party 
desirable,  much  less  indispensable.  I  should  be  sorry  to 
see  a  different  doctrine  established.  At  all  events,  I  will 
not  be  the  first  judge  to  establish  it.  There  is  no  pretence, 
that  the  officer  was  not  intelligent  and  faithful,  competent 
to  his  duty,  and  zealous  for  the  interest  of  the  plaintiff. 
Nor  is  it  denied,  and  if  it  were,  the  proofs  are  clear,  that  the 
officer  possesses  the  public  confidence,  and  is  worthy  of  it. 

In  the  next  place,  as  to  the  value  of  the  parcels  of  real 
estate*  set  off  on  the  execution.  No  imputation  has  been 
cast  upon  the  appraisers  either  in  the  proofs,  or  at  the  argu- 
ment. On  the  contrary,  it  is  admitted,  that  their  conduct 
was  pure ;  and  their  intelligence  and  capacity  and  respec- 
tability have  not  been  brought  into  question.  Under  such 
circumstances,  it  is  somewhat  difficult  to  impeach  the  bona 
fides  of  their  valuation,  or  to  presume  a  very  gross  failure  in 
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judgment.  How  can  a  presumption  of  fraudulent  overval- 
uation arise  against  the  defendant,  when  three  discreet  and 
impartial  men,  under  their  oaths,  sanction  the  appraisemeot? 
From  the  nature  of  the  case  the  actual  value  of  real  estate 
must  be  a  matter  of  opinion,  upon  which  men  of  equal  skill 
and  honesty  may  differ  in  their  estimates.  To  establish 
such  differences  is  not  to  impeach  their  judgment,  much 
less  to  lay  a  positive  foundation  for  intentional  error. 
Taking  the  whole  testimony  together,  I  am  by  no  means 
satisfied,  that  the  vjfeight  of  it  does  not  substantially  support 
the  valuation  of  the  appraisers.  At  all  events,  the  different 
ces  are  not  more  than  may  be  fairly  imputed  to  the 
ordinary  operations  of  different  minds  on  matters  of  this  na- 
ture. Some  allowance  should  also  b^  made  for  the  general 
habit  of  estimating  real  estate  on  levies  by  appraisements  of 
its  full  value,  and  most  favourably  to  the  debtor.  If,  then, 
there  has  been  any  error,  it  is  attributable,  not  to  the 
misconduct  of  the  defendant,  but  to  the  misguided  judgment 
of  the  appraisers.  It  may  be  the  misfortune  of  the  client, 
but  it  results  from  the  infirmity  of  the  system  of  appraise- 
ment, and  not  from  the  fault  of  the  attorney.  My  opinion 
however  is,  that  the  evidence  does  not  furnish  any  suflicient 
ground  for  just  imputation  upon  any  party. 

Then,  as  to  the  value  of  the  mortgaged  property,  upon 
which  mainly  rests  the  charge  of  misconduct  in  the  levy. 
If  that  property  has  not  been  greatly  undervalued  by  the 
defendant;  but  the  balance  of  $5000  now  due  on  the  exe- 
cution covers  its  fair  value,  then  the  most  pressing  allega- 
tion of  fraud  made  by  the  bill  is  effectually  removed.  It  is 
certain,  that  the  defendant  gave  directions  to  the  oflicer  not 
to  reduce  the  execution  below  $5000,  upon  the  avowed 
opinion,  that  this  sum  was  the  full  worth  of  the  mortgaged 
property.  A  strong  circumstance,  relied  on  to  establish  a 
higher  value  of  this  property,  is  the  fact,  that  the  equity  of 
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redemption  was  sold  under  Jothua  HeatPs  execution  for 
$2101  to  the  son  of  the  debtor.  This  is  certainly  ./Tnind 
facie  evidence  of  the  purchasers  opinion  ;  and,  as  the  sale 
was  at  public  auction,  it  is  not  unreasonable  to  presume, 
that  it  was  a  fair  bidding.  It  has  been  said,  that  as  Joshua 
Head's  debt  was  deemed  by  the  debtor  liimself  a  privileged 
debt,  which  he  meant  at  all  events  to  discharge,  this  pur- 
chase ought  to  be  considered  as  the  mere  price  of  afiection, 
and  an  offering  of  filial  kindness,  unaffected  by  any  real 
consideration  of  value.  The  purchase  may  have  turned 
upon  such  a  consideration ;  but  the  Court  cannot  assume 
the  fact,  and  there  is  no  sufficient  evidence  to  support  it. 
The  fact,  therefore,  would  have  a  strong  bearing  as  proof  of 
actual  value,  if  it  stood  alone ;  but  would  not  be  decisive  of 
fraud,  for  an  honest  opinion  might  be  entertained,  that  the 
property  was  greatly  overvalued.  There  is  a  great  deal  of 
testimony  in  the  case  on  both  sides,  as  to  the  value  of  the 
mortgaged  property.  The  result  of  the  testimony  of  the 
witnesses  for  the  plaintiff  gives  the  average  value  of  about 
$7500,  conforming  very  nearly  to  the  price  for  which  the 
equity  sold.  That  of  the  witnesses  for  the  defendant  (who 
are  more  than  double  in  number,  and  equally  respectable) 
gives  a  little  over  $4000.  After  weighing  the  whole  cir- 
cumstances, the  conclusion,  to  which  my  mind  has  arrived  • 
is,  that  there  is  a  decided  preponderance  of  opinion,  that 
the  value  did  not  much,  if  at  all,  exceed  $5000.  The  pro- 
perty in  Warren  was  open  to  very  opposite  calculations  from 
the  hopes  or  fears,  which  the  parties  might  indulge,  as  to 
the  future.  The  village  had  been  flourishing ;  it  was  now 
on  the  decline.  The  chance  of  its  revival  would  naturally 
give  rise  to  opposite  conjectures ;  and  these  again  would 
materially  influence  every  opinion  as  to  the  value  of  real 
estate.  The  factory  in  Union  had  an  additional  element  of 
uncertainty,  for  manufacturing  establishments  had  experi- 
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enced,  within  a  few  years,  great  vicissitudes  of  alternate 
prosperity  and  depression.  But  what  is  most  material,  is, 
that  $5000  is  the  very  estimate  (if  the  testimony  is  to  be 
believed),  which  the  plaintiff  himself  put  upon  the  mortgaged 
property  with  a  full  knowledge  of  its  situation.  That  tes- 
timony stands  confirmed  by  his  conduct  upon  various  occa- 
sions ;  by  the  additional  security  of  $8000  required  by  him 
at  the  time  of  his  attachment ;  and  by  his  subsequent  ofier 
to  sacrifice  $5000  of  his  debt,  if  the  debtor  or  his  firiends 
would  secure  an  absolute  payment  of  the  residue.  This 
conduct  could  not  but  produce  some  impression  upon  the 
mind  of  his  attorney;  and  it  is  surely  no  proof  of  fraud,  that 
his  estimate,  however  low,  is  supported  by  that  of  very  nu- 
merous respectable  witnesses,  and  has  commended  itself  to 
the  plaintiff's  own  judgment.  Nor  should  it  be  forgotten, 
in  this  view  of  the  case,  that  if  Joshua  Head*s  execution  had 
not  been  satisfied  by  the  sale  of  the  equity  of  redemption, 
it  might  have  been  satisfied  by  a  levy  on  the  other  real  es- 
tate, of  which  the  plaintiff  has  now  had  the  entire  benefit. 
It  is  not  true,  therefore,  that  the  equity  of  redemption  has 
been  created  or  sold  at  the  plaintiff's  expense.  And  yet 
the  whole  fabric  of  fraud,  which  the  bill  so  studiously  con- 
structs, rests  on  this  as  its  principal  foundation. 

There  are  other  circumstances  in  the  case,  which  have 
been  relied  upon  by  the  parties,  either  to  fix  or  to  repel 
fraud ;  but  I  forbear  to  comment  on  them.  .The  merits  of 
the  case  stand  on  those,  which  have  been  already  dis- 
cussed ;  and  if  those  fail,  there  is  an  end  of  the  controversy. 

I  feel  entire  confidence,  that  it  is  my  duty  to  dismiss  the 
bill,  and  I  shall  pronounce  and  decree  accordingly. 

Biil  dimissed. 
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Benjamin  Humphreys  v$.  Union  Insurance  Company. 

A  vessel  was  insured  from  Messina  to  Boston,  She  met  with  disasters  in  the  coarse 
of  her  voyage,  put  into  Lisbon  for  repairs,  and  they  were  made,  exceeding  Aalf  her 
value.  A  bottomry  bond  was  given  for  the  amount.  She  proceeded  on  her  voy- 
age and  safely  arrived.  Four  days  before  her  arrival,  the  owner  abandoned,  not 
having  previous  information.  Subsequently,  the  vessel  was  sold  under  the  bottom- 
ry bond. 

Held,  that  the  loss  was  net  total  at  (he  time  of  the  abandonment,  and  the  plaintiff 
could  not  recover  for  a  total  loss. 

Held,  also,  that  in  this  case,  the  underwriter  was  entitled  to  have  the  usual  de- 
duction on  the  repairs  of  one  third  new  for  old,  as  the  sale  of  the  vessel  was  by 
the  default  of  the  owner. 

The  contributory  value  of  freight  to  a  general  average,  is  ascertained  by  a  deduction 
of  one  third  of  the  gross  freight. 

The  actual  cost  of  the  repairs  at  its  true  value,  and  not  the  cost  estiomted  at  so  much 
per  milrea  in  a  depreciated  currency,  is  the  rule,  by  which  the  underwriter  is  to 
pay  for  the  repairs. 

In  an  insurance  on  "  cargo,*'  composed  principally  of  lemons  and  oranges,  if  the 
whole  of  the  oranges  are  lost  in  the  voyage  by  perils  insured  against,  and  the  lem- 
ons are  saved  and  arrive,  the  underwriter  is  not  liable  for  the  loss  of  the  oranges 
under  the  usual  memorandum,  which  warrants  the  underwriter  free  from  particular 
average  on  **  fruit,"  ^. 

X  bis  was  a  sait  on  a  policy  of  insarance  of  j(2000  on  the 
schooner  Zephyr  and  appurtenances,  and  j^l500  on  her 
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cargQ^  at  and  from  Mtuina  to  Bo$i<m^  with  liberty  to  touch 
at  Gibraltar"  The  loss  stated  was  a  total  loss  by  the  perils 
of  the  seas.  Upon  a  summary  hearing  of  the  facts,  at  the 
last  term,  the  Court  intimated  an  opinion,  that  the  plaintiff 
was  not  entitled  to  recover  for  a  total  loss,  and  the  cause 
was,  thereupon,  by  consent,  referred  to  auditors  to  report  and 
state  the  loss,  with  liberty  for  the  plaintiff  to  argue  the  case 
upon  the  questions  of  law  upon  the  coming  in  of  the  re- 
port. 

The  schooner  duly  sailed  on  the  voyage  from  Messina  for 
Bosiotij  and  having  met  with  severe  injuries  from  the  perils 
of  the  sea,  was  obliged  to  put  into  lAshon  for  repairs  ;  and 
was  there  repaired  at  an  expense  exceeding  half  her  value ; 
to  pay  which  the  master,  having  no  other  funds,  was  obliged 
to  give  a  bottomry  bond  on  ship,  cargo,  and  freight.  After 
being  repaired,  that  portion  of  her  cargo  (which  was  prin- 
cipally fruit),  which  remained  undamaged,  was  taken  again 
on  board,  together  with  some  additional  cargo,  and  the 
schooner  sailed  for  and  safely  arrived  at  Boston.  Pro- 
ceedings were  there  had  against  her  upon  the  bottomry 
bond,  under  which  she  was  sold  and  the  proceeds  applied 
to  ,the  payment  thereof.  The  abandonment  was  actually 
made  about  four  days  before  the  arrival  of  the  schooner  at 
Boston  ;  the  plaintiff,  who  was  owner,  not  having  previously 
had  knowledge  of  the  loss,  so  as  to  make  an  abandonment. 
The  policy  contained  tlie  usual  memorandum  against  losses 
on  perishable  articles. 

In  respect  to  the  loss  upon  the  cargo,  the  following  state- 
ment was  contained  in  the  report  of  the  auditors, 

^<  In  regard  to  the  loss  upon  the  fruit,  it  appears  from  the 
captain's  protest  at  Lisbon,  and  from  his  testimony  given 
before  the  commissioners,  that  he  sailed  from  Messina  on 
the  20th  February,  1822,  for  Boston,  with  a  cargo  consisting 
of  six  bales  of  lamb  skinS}  five  or  six  cases  of  manna,  three  or 
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jfbtir  cases  of  essences  of  bergamot,  two  cases  of  hats,  ten 
tons  of  briinstooe,  eleven  hundred  boxes  of  lemons,  and  two 
hundred  and  ninety  nine  boxes  of  oranges.  The  briinstone 
was  stowed  in  bulk  at  the  bottom  of  the  vessel.  The  depth 
of  the  brimstone  was  about  ten  inches.  A  flooring  wm 
placed  upon  the  brimstone^  upon  which  flooring  the  fruit 
was  stowed  under  and  forward  of  the  hatches,  and  filled  the 
hold  quite  up  to  the  deck  amid  ships.  Nothing  extraordi^ 
nary  happened  until  the  1st  of  April.  On  that  day  a  gale 
commenced,  which  continued  several  days ;  on  the  next  day, 
April  2d,  the  Zephyr^  being  then  in  lat.  41^  5(y^  north,  longi- 
tude west,  at  1  o'clock,  P.  M.  and  lying  to,  was  struck  by  a 
heavy  sea  and  capsized ;  her  masts  and  yards  being  undef 
water,  so  that  ^  it  came  down  below,  the  whole  bigness  of 
the  gangway.'  She.  soon,  however,  began  to  right  a  little^ 
while  it  was  with  the  utmost  difficulty  any  of  the  crew 
could  get  on  deck.  But  the  master  and  some  of  the  crew 
having  got  on  deck,  and  succeeded  in  getting  the  helm  up^ 
the  vessel  righted ;  but  having  five  ringbolts  drawn  out  of 
her  deck  with  other  damage.  The  vessel  lay  in  the  trough 
of  the  sea,  where  the  sea  washed  over  her ;  and,  to  prevent 
her  foundering,  the  main^mast  was  cut  away.  At  about  9 
o'clock  the  same  day,  the  vessel  then  scudding  and  the  gale 
still  continuing,  she  took  a  heavy  sea  over  the  stern,  which 
swept  away  every  thing  remaining  upon  deck.  The  holes 
made  in  the  deck  by  the  ringbolts  being  drawn  were  stopped 
up  as  soon  as  possible  .in  the  course  of  the  afternoon,  but 
not  until  towards  night.  The  gale  continued,  and  the 
weather  was  rough  during  the  three  or  jfour  following  days* 
The  vessel  worked  and  strained  a  good  deal  during  the 
time,  and  opened  her  seams  and  waterways  more  or  less. 
When  the  vessel  was  capsized,  the  cargo  was  shifted  so  as 
to  make  the  vessel  incline  about  two  streaks  to  the  star<^ 
board.     At  the  time  of  the  vessel's  capsizing,  the  captain 


4$i  MASSACHUSETTS, 


Huoiphreys  vs*  Union  Insurance  Co. 


thinks  the  water  in  the  bold  must  have  washed  quite  up 
to  the  deck  on  the  side,  upon  which  the  vessel  was 
thrown.  The  vessel  was  found  to  make  water  after  the 
time  of  being  capsized,  which  the  captain  attributes  partly 
to  the  holes  of  the  ringbolts  in  the  deck,  and  partly  to  the 
vessel's  rolling  and  straining,  and  also  to  her  receiving  con- 
siderable water  through  the  seams  of  the  deck,  when  she 
lay  upon  her  side.  But  he  thinks  the  water  did  not  accu- 
mulate in  the  hold  to  a  depth  exceeding  that  of  the 
brimstone,  and  that  none  of  the  boxes  of  fruit  were  at  any 
time  immersed  in  water. 

On  the  19th  of  April,  seventeen  days  after  being  upset, 
the  hold  was  opened  and  the  cargo  shifted  in  part,  to  bring 
the  vessel  on  an  even  keel.  The  protest  says,  ^'  they  found 
the  cargo  much  wet  under  where  the  ripg  bolts  were  hauled 
out  of  the  deck,  and  also  much  jammed  and  broken."  He 
testifies,  that  the  brimstone  was  found  to  be  washed  quite 
up  to  the  deck  fore  and  aft,  and  that  the  boxes  of  fruit  were 
wet  on  both  sides,  but  most  on  the  starboard  side.  The  ves- 
sel arrived  at  Lisbon  on  the  26th  of  April,  being  twenty  four 
4^ys  after  upsetting ;  she  remained  at  quarantine  twelve  days 
until  the  7tb  of  May,  when  pratique  was  obtained,  and  the 
cargo  allowed  to  be  discharged.  The  boxes  of  oranges 
were  discharged  and  put  into  the  government  stores.  The 
lemons  were  examined  and  repacked,  and  out  of  1100 
boxes,  806  were  repacked  as  sound.  The  oranges  and 
lemons  had  been  stored  promiscuously.  The  captain  thinks 
the  boxes  of  oranges  were  more  wet  than  those  of  the  lem- 
ons. He  is  confident  three  quarters  of  the  boxes  of  oranges 
had  been  wet ;  and  says,  those,  which  had  been  wet,  were 
more  decayed  than  those  that  had  not  been  wet.  Those 
in  boxes,  which  had  been  wet,  he  says  were  all  decayed ; 
but  on  the  first  examination  at  the  expiration  of  the 
quarantine,  the  boxes,  that  had  not  been  wet,  contained  some 
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•ound  Qr«nge«.  He  Ihinks  as  many  as  twenty  of  the  boxes 
did  not  at  that  fime  contain  any  sound  oranges.  Of  the 
other  boiest  some  contained  a  few  sound  oranges,  say  five 
or  six,  and  others  only  pieces.  In  the  boxes  least  damaged, 
be  says,  not  one  tenth  part  of  the  oranges  were  sound.  On 
the  second  examination,  about  two  months  subsequent  to 
the  first,  all  the  oranges  were  found  entirely  decayed  and 
rotten.  A  survey  was  had  upon  the  cargo,  at  the  request  of 
the  captain,  by  two  English  fruit  merchants,  and  the  Ameri' 
can  Vice  Consul,  who  recommended  selling  the  oranges. 
But  he  understood,  that  they  would  not  be  allowed  to  be 
sold,  at  least  for  any  purpose  except  for  exportation,  and  is 
not  certain  that  they  could  have  been  sold  for  this  purpose. 
But  he  thought  it  not  advisable  to  take  the  oranges  from 
the  public  stores,  as  the  fees,  for  which  he  would  have  been 
liable  in  that  case,  would  have  exceeded  their  value." 

Upon  the  report  of  the  auditors,  Peabody,  for  the  plaintiff, 
made  several  points.  1.  That  the  plaintiff  was  entitled  to 
recover  for  a  total  loss  of  the  vessel,  notwithstanding  the 
abandonment  waa  made,  while  she  was  in  good  safety  on 
her  voyage.  She  waa  never  returned  free  to  the  owner, 
being  then  under  the  lien  of  the  bottomry  bond,  upon  pro- 
ceedings to  enforce  which  she  was  subsequently  sold ;  so 
that  the  loss,  which  was  originally  total  by  injuries  exceed- 
ing half  her  value,  always  remained  total  as  to  the  owner. 
For  this,  he  cited  1  Wheaxm,  219 ;  7  CroncA,  415 ;  8  CranrA, 
47  ;  3  Bo9.  if  PvU.  All ;  15  EasU  566;  2  Tern  Rep.  407  ; 
4  JMavfe  fy  Seh».  57$.  2.  That  the  auditors  were  wrong  in 
this  c^use,  supposing  the  loss  on  the  $chooner  to  be  only  a 
partial  loss,  in  making  a  deduction  of  the  one  third  new  for 
old  from  the  coat  of  the  repairs,  she  never  having  been  re- 
stored to  the  owner,  so  that  he  derived  no  benefit  therefrom. 
Pa  Cosia  v«.  JVmn&im,  2  Term  fiep.  407.  3.  That  the 
auditors  in  their  report  had  estimated  the  milr^a  in  the 
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account  of  the  repairs  at  96  cents  only  (that  being  the  true 
value  paid),  where  is  it  ought  to  be  estimated  at  125  centd, 
that  being  the  value  in  the  currency  of  the  country.  4.  That 
in  the  general  average  the  auditors  ought  not  to  have  ascer- 
tained the  contributory  value  of  the  freight  by  deducting  one 
third  of  the  gross  amount ;  but  they  ought  to  have  taken  the 
true  amount  of  the  wages  then  due  from  the  gross  amount, 
and  nothing  more.  5.  As  to  the  cargo,  that  the  plaintiff 
was  entitled  to  recover  for  a  total  loss  of  the  oranges,  since 
all  the  boxes  were  lost,  notwithstanding  the  memorandum  in 
the  policy.  That  the- memorandum  applied  only,  where 
part  of  the  cargo  was  composed  of  perishable  articles ;  that 
where  the  whole  of  any  one  memorandum  article  was  lost, 
the  assured  might  recover  for  that,  notwithstanding  the  rest 
of  the  cargo  was  safe.     3  Bo$.  fy  PvlL  474  ;  15  East^  569, 

Webster f  for  defendants,  contended  contra.     1.  That  the 
plaintiff  was  not  entitled  to  recover  for  a  total  loss.     The 
loss  was  not  total  at  the. time  of  the  abandonment,  which  is 
required  by  our  law  to  justify  it.     The  existence  of  a  bot- 
tomry  bond   was  no  cause    of  abandonment.     It  •  was  a 
mere  lien.    The  owner  was  never  dispossessed  -  of  the  ves- 
sel, and  she  was  ultimately  lost  by  his  neglect  to  pay  the 
debt  for  the  repairs.    2.  That  the  deduction  of  the  one  third 
new  for  old  was  properly  made  by  the  auditors.     That  the 
case  was  unlike  that  in  2  Term  Rep.  407.     There,  the  un- 
derwriters had  ordered  the  repairs.     Here,  the  vessel  came 
to  the  possession  of  the  owner ;  and  he,  and  not  the  under- 
writers,, was  bound  to  pay  the  bottomry  bond.    3.  That  the 
auditors  had  estimated  the  f7t»/rea  at  its. ^ru6  value  and  al- 
lowed  the  real  cost  of  the   repairs,  and   they   were  not 
bound  to  allow  a  nominal  value  in  a  depreciated  curren- 
cy.   4.  That  the  deduction  of  one  third  of  the  grods  freight, 
in  cases  of  general  average,  was  now  settled  by  usage  and 
not  to  be  disturbed.    That  even  if  the  deduction  were  made 
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of  the  wa;2;es,  the  result,  as  the  auditors  stated  it,  would  be 
less  favourable  to  the  owner.  4.  That  the  point,  as  to  the 
memorandum,  was  not  maintainable,  for  the  exception  in  the 
memorandum  was  not  of  oranges^  but  of  fntit  generally. 
The  lemons  w,re  saved,  so  that  the  whole  of  the  memoran- 
dum article  was  not  lost.  But  the  principle  was  wrong. 
The  late  English  cases  were  not  law  on  this  subject.  The 
insurance  in  this  case  was  on  cargo  generally.  To  entitle 
the  assured  to  recover,  there  must  be  a  total  loss  of  the 
memorandum  articles.  A  partial  loss  of  them  was  not 
sufficient.     7  Cranch^  416  ;  8  Cranch,  47. 

The  opinion  of  the  Court  was  afterwards  delivered  to  the 
following  effect. 

StortJ.  The- first  question  is,  as  to  the  right  of  the 
plaintiff  to  recover  for  a  total  loss  of  the  vessel.  She  sus- 
tained an  injury,  the  repairs  of  which  cost  more  than  half 
ber  value.  A  bottomry  bond  was  executed  to  secure  the 
payment  of  the  amount  of  the  repairs.  She  sailed  on  the 
voyage  and  safely  arrived  at  Boston.  The  abandonment  was 
made,  while  she  was  on  the  high  seas  in  the  prosecution  of 
ber  voyage  in  good  safety,  a  few  days  only  before  her  arrival 
in  port.  She  was  subsequently  proceeded  against  upon  the 
bottomry  bond,  sold  by  a  decree  of  Court,  and  the  proceeds 
applied  to  the  payment  of  the  bond. 

Under  these  circumstances  the  question  arises,  whether 
the  abandonment  was  valid,  so  as  to  bind  the  underwriters. 
It  has  been  settled  in  the  Courts  of  the  United  States^  that  an 
abandonment  is  not  good,  unless  the  loss  is,  in  fact,  total  at 
the  time  of  the  abandonment.  The  state  of  the  information,  or 
the  existence  of  a  total  loss  at  an  antecedent  period,  if  it 
has  no  longer  a  continuance,  gives  no  title  to  abandon. 
And  when  once  the  right  of  abandonment  is  fixed  and  acted 
apon,  no  subsequent  events,  which  change  the  total  into  a 
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partial  loas,  have  any  effect  to  devest  the  anieeedeot  rigbt  of 
the  parties.  Such  are  the  principles  decided  by  the  Court, 
whose  judgment  I  am  bound  to  follow  ;  and,  as  far  as  I  have 
knowledge,  they  hav(B  received  the  function  of  the  state 
tribunals  most  conversant  with  subjects  of  this  natare 
throughout  the  union.^ 

Applying  this  doctrine  to  the  present  case,  how  can  it  be 
said,  that  at  the  time  of  the  abandonment  there  was  a  total 
loss?  The  vessel  was  physically  safe,  and  in  good  repair. 
The  voyage  was  not  lost,  for  it  was  then  in  a  soccessfiil 
progress,  and  was  afterwards  accomplished  without  further 
loss.  It  is  true,  that  the  vessel  has  been  injured  mote  than 
half  her  value  ;  and  if  the  owner  had  then  elected  to  aban- 
don without  repairing  her,  he  would  have  been  justified  by 
the  established  law  bn  this  subject.  But  the  owner  is  in  no 
case  bound  to  abandon.  He  is  entitled  to  repair  the  injury, 
however  great,  at  the  expense  of  the  underwriter,  and  pro- 
ceed in  the  voyage.  In  the  present  case,  he  elected 
through  his  agent,  the  master,  to  make  the  necessary  i^pairB 
and  continue  the  voyage ;  and  for  this  purpose,  the  hypothe- 
cation of  the  vtessel  became  necessary.  The  underwriters 
do  not  object  to  pay  the^e  expenses ;  but  the  attempt  is 
made  after  the  adventure  is  again  put  successfully  in  motion 
to  compel  them  to  pay  a  total  loss.  If  there  had  been  no 
bottomry  bond  given  for  the  repairs,  there  would  be  no  pits* 
tence  to  say,  that  the  loss  was  total.  But  it  is  said,  Aat  the 
bottomry  bond  constituted  a  lien,  which  encumbered  the 
vessel  in  her  whole  progress,  and  that  she  never  came  free  to 
the  possession  of  the  plaintiff.  The  existence  of  such  alien 
is  not  per  se  a  cause  of  abandonment  The  vessel  is  not 
either  technically  or  physically  lost  by  it.    It  constituted 

-^  MinekinderyM.Jn8,  Comp.ofPmngvlwmia^A  CVone^  99.— %¥arjM 
js,D€la*ifare  Jns.  Ckmpamf^  4  Cranch,  408.—^  Jila$$.  JR.  4/9.— d  Binn. 
287.-7  JoAfi*.  Jt  412.—/^  vs.  MerchanU  Im.  Co.  anU,p.  1. 
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during  the  voyage  a  contingent  right.  If  the  yessel  had  been 
subsequently  lost  in  the  voyage,  all  right  under  it  would 
have  been  gone  from  the  bottomry  holder.  But  neverthe- 
less the  plaintiff  would  have  been  entitled  to  recover  for  a 
total  loss  from  the  underwriters.  In  the  present  case,  the 
bottomry  bond  was  not  at  the  time  of  the  abandonment  a 
fixed  and  absolute  lien  ;  and  the  proceedings,  under  which 
the  vessel  was  sold,  were  long  after  the  abandonment.  A 
subsequent  total  loss  will  not  aid  an  abandonment,  bad  at 
the  time  and  ineffectual.  In  point  of  fact,  however,  the 
subsequent  loss  of  the  vessel  was  not  occasioned  by  any 
peril  insured  against.  Causa  proxima^  non  remota,  speciaiur. 
The  ultimate  loss  was  by  the  act  of  the  owner  himself,  in  not 
paying  the  bond  after  the  successful  termination  of  the 
voyagte.  If  there  was  any  default,  it  was  his  ;  and  he  ought 
consequently  to  sustain  the  loss.  The  case  of  Da  Costa  vs. 
^ewnlMm  (2  Term  Reports^  407)  is  distinguishable.  There, 
the  repairs  had  been  made  by  the  express  order  of  ike  under'- 
miters^  who  afterwards  refused  to  pay  the  bottomry  b<Mid 
given  for  eitpenses,  and  the  vessel  was  sold  upon  proceed- 
ings under  the  bond  occasioned  solely  by  this  default  of  the 
underwriters.  No  abandamnent  was  etmr  made  in  that  case ; 
aivd  the  question  was,  notwithstanding,  whether  the  owner 
wfis  not  entitled  to  recover  for  a  total  loss.  At  the  trial, 
Mr.  Justice  BMer  held,  that  he  was.  He  said,  ^^  the  bot- 
tMiry  bond  wm  only  iS600,  bnt  the  ship  never  came  free  in- 
to the  plaintiff^  hands ;  Ibr  in  consequence  of  the  refusal  of 
the  underwriters  to  discharge  it,  she  was  obliged  to  be  soM. 
As  for  all  the  subsequent  injury,  which  bad  accrued  to  the 
plaintiff  in  consequence  of  that  r^usal,  and  by  which  the 
pkintiff  was  damnified  to  tfts  u^le  amount  of  the  insurance^ 
die  umkswviters  were  lidi>le,  because  it  was  their  own  fiiult 
in  Hot  taking  op  the  bond  for  the  expenses  of  those  repiurs, 
winch  had  been  incurred  hf  their  own  etspress  dtrecliont." 
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The  Court  affirmed  his  opinion.  In  the  present  case  there 
are  no  correspondent  circumstances.  The  underwriters 
never  advised  the  repairs,  and  never  refused  to  pay  for  them. 
In  2  Term  R,  407,  ihe  existence  of  the  bottomry  bond  was 
not  deemed  a  continuance  of  the  total  loss.  But  the  subse- 
quent loss  was  attributed  to  the  express  de&ult  of  the  under- 
writers. The  case  of  Mc^Iver  vs,  Henderson  (4  Maule  fy 
Selw.  576)  does  not  apply.  Independently  of  all  other  cir- 
cumstances, there  the  voyage  was  lost.  My  opinion  on  this 
point  is,  that  in  no  legal  sense  was  the  loss  total  at  the  time 
of  the  abandonment,  and  therefore  the  plaintiff  is  not  enti- 
tled to  recover  for  more  than  the  partial  loss. 

The  next  point  is,  as  to  the  deduction  of  the  one  thiid 
new  for  old  from  the  repairs.  The  case  of  Da  Costa  vs. 
Newnham  (2  Term  R.  407)  as  to  this  point  need  not  be  dis- 
puted. There  the  Court  said,  that  the  ground,  why  the 
deduction  of  one  third  new  for  old  was  ordinarily  made,  was 
because  the  owner  had  the  possession  of  the  vessel,  and  she 
was  so  far  made  better  by  the  repairs.  But  in  that  case,  by 
the  default  of  the  underwriters,  the  owner  never  bad  posses- 
sion again  of  the  vessel ;  and  therefore  the  Court  very  pro^ 
perly  held,  that  he  ought  not  to  pay  for  a  benefit,  which  he 
had  never  received.  But  in  the  present  case,  the  loss  has 
been  voluntary  on  the  part  of  the  owner  by  his  own  default. 
He  was  never  dispossessed  of  his  vessel  but  under  a  decree, 
which  he  suffered,  because  he  did  not  choose  to  pay  the 
ship's  debt  contracted  for  his  benefit  and  by  the  order  of  his 
own  agent.  The  underwriters  are  therefore  entitled  to  the 
deduction,  because  they  have  done  no  act  to  prevent  the 
fullest  possession  by  the  owner. 

As  to  the  third  point,  the  question  is,  whether  the  under- 
writers are  to  pay  the  actual  expense  at  its  true  and  real 
amount,  or  an  increased  amount  by  calculating  it  at  a  nom- 
inal value  in  a  depreciated  currency.    The  real  sum  paid 
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by  the  owner  was  in  milreas  calculated  at  96  cents,  and  he 
now  attempts  to  get,  not  what  he  has  paid,  but  an  increased 
sum,  such  as  the  milrea  would  amount  to,  calculated  in  a 
depreciated  currency  at  125  cents  per  milrea.  It  is  suffi- 
cient to  say,  that  the  underwriter  is  to  pay  the  real,  and  not 
the  imaginary  expenses. 

As  to  the  fourth  point,  the  practice  in  this  state  has  long 
been  in  cases  of  general  average  to  ascertain  the  contributo-. 
ry  value  of  the  freight  by  deducting  one  third  of  the  gross 
amount.  The  rule,  was  doubtless  originally  arbitrary,  but 
founded  upon  a  general  average  estimate  of  the  usual  de^ 
ductions  of  wages  and  expenses  from  the  freight  in  ordinary 
voyages.  The  object  was  to  relieve  each  particular  case 
from  the  embarrassment  of  nice  calculations  and  questions 
about  small  items,  which  could  not  always  be  fixed  by  evi- 
dence absolutely  exact  It  has  the  benefit  of  certainty  and 
universality  in  its  application ;  and  this  consideration  out- 
weighs any  slight  deviation  from  principle,  which  may  pofr* 
sibly^  be  involved  in  it.  It  as  often  works  in  favour  of  one 
party  as  the  other.  If  such  a  practice,  existing  for  a  long 
time  by  the  acquiescence  of  the  commercial  community, 
were  now  for  the  first  time  in  question,  I  should  not 
hesitate  to  adopt  it  as  reasonable.  But  it  has  been  long 
acted  upon  by  the  profession,  and  has  received  general 
sanction  in  our  courts.  It  cannot  now  be  departed  from 
without  removing  landmarks.^  The  auditors,  in  their  re- 
port, state, ''  the  nett  freight  brought  into  contribution  is, 
according  to  usage,  two  thirds  of  the  freight,  {tfiz,  $745). 
The  assured  proposes  to  determine  the  amount  of  the  con- 
tributory interest  of  freight  by  deducting  from  the  gross 
freight,  f.  e.  $1117.50,  the  whole  amount  of  the  wages  ac- 
tually paid,  viz.  $546.58,  leaving  the  contributory  value  of 
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fireighl  to  be  ^570.92.  But  as  wages  are  allowed  in  gener^ 
average  from  the  time  of  turaiog  off  for  LAihan  to  the  time 
of  sailing  from  that  port,^  if  the  wages  for  this  time  be 
deducted)  the  remainder  of  wages  will  be  less  than  one 
third  of  the  gross  freight/'  The  rule»  therefore,  adopted  by 
the  auditors  is,  in  this  particular  case,  the  most  favourable 
for  the  assured.  But  I  confirm  it^  as  standing  upon  a  rea- 
sonable and  settled  usage. 

The  fifth  and  last  point  is,  whether  the  plaintiff  is  entitled 
to  recover  for  a  total  loss  of  the  oranges.  The  argument  is, 
that  the  n^morandum  is  not  designed  to  exclude  losses, 
where  there  is  a  total  destruction  of  any  specific,  separated 
portion,  as  a  box,  hogshead,  or  bale  of  the  memorandum 
articles ;  and  a  fortiori  not,  where  there  is  a  total  destnie- 
tion  of  the  whole  of  any  single  memorandum  article. 

The  present  insurance  is  upon  cargo  generally,  and  the 
memorandum  in  express  terms  exempts  the  underwriter 
from  particular  averages  or  partial  losses  on  ^*  salt,  fish^^hitl, 
grain,"  &c.  &c.  The  memorandum  does  not  designate 
oranges  particularly  by  name,  but  they  are  comprehended, 
merely  because  they  fall  under  the  general  description  of 
**fruit.^^  In  the  present  case  there  were  1100  boxes  of  lem- 
ons, and  299  boxes  of  oranges  on  board.  Of  the  lemons  806 
boxes  were  saved  ;  and  supposing  tbere^was,  upon  the  fiids 
stated  by  the  auditors,  a  total  loss  of  the  oranges,  still  there 
is  no  pretence  to  say,  that  the  whole  of  the  memorandum 
article  *^  fruit "  was  lost.  The  argument,  therefore,  if  it  is 
to  stand  at  all,  must  stand  upon  the  ground,  that  the  loss  of 
the  whole  of  any  one  article  falling  under  the  description  of 
^  firuit ''  in  the  memorandum,  is  a  loss,  for  whkh  the  under- 
writers are  liable.  It  is  not  distinguishable  in  principle 
from  the  case  of  the  loss  of  a  whole  hogshead  of  sugar,  in 
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policies,  where. sugar  is  warranted  free  from  particular 
ayerage.  The  case  of  Dyam  vs.  Ratocrcfi  (3  Boi.  if  PuU. 
474)y  seems  to  me  to  be  perfectly  correct  in  principle,  but  it 
turned  altogether  upon  different  principles.  The  insurance 
was  on  fruit,  and  in  the  course  of  the  voyage  ;the  fruit  was 
so  much  damaged  by  the  perils  of  the  seas,  that  it  was  rot* 
ten,  and  was  necessarily  thrown  overboard  at  an  intermediate 
port,  into  which  the  ship  was  driven.  The  loss  was  com- 
pletely total  by  the  destruction  of  the  fruit,  before  it  arrived 
at  the  port  of  destination.  That  case  applies  to  the  present, 
no  farther  than  it  has  a  tendency  to  prove, .  that  there  was 
in  contemplation  of  law  a  total  loss  of  the  oranges  by 
the  events  of  the  voyage.  That  point  has  not  been  much 
contested  at  the  argument,  and  may  be  passed  over  without 
farther  observation. 

The  case  of  Davy  vs.  Milfard  (Ib^Eastf  559)  is  however  a 
very  strong  authority  for  the  plaintiff.  There,  the  policy 
was  on  ^  flax,"  valued  at  X400,  and  warranted  free  from 
particular  average.  The  ship  was  wrecked  in  the  voyage. 
Part  of  the  packages  of  flax  was  wholly  lost,  and  part  of 
them  was  saved  in  a  damaged  state*  •  The  Court  held  the 
plaintiff  entitled  to  recover  for  the  packages  entirely  lost, 
but  not  for  those^  of  which  there  was  a  partial  loss  or  dam- 
age. It  was  admitted  by  the  Court,  that  the  point  was  new, 
and  finding  no  authority  i^ainst  it,  they  construed  the  policy 
divise ;  as  to  the  damaged  part  within  the  warranty  ;  as  to 
that,  which  was  totally  lost,  not.  Upon  this  case,  I  confess 
myself  to  have  great  difliculties.  No  reasons  are  assigned  by 
the  Court  for  the  determination,  and  as  at  present  advised,  I 
think  the  rationale  to  be  the  other  way.  What  is  this  but  a 
determination,  that  the  loss  of  the  whole  or  any  portion  of  the 
thing  insured,  capable  of  a  distinct  enumeration,  and  separated 
from  the  rest,  is  out  of  the  warranty  f  Suppose  the  insurance 
had  been  on  coffeOi  or  corn,  what  difference  is  there  be- 

VOL.  IV.  56 


442  MAS8ACHU8ETT8, 


Hamphrejs  «#.  Union  losQiance  Co« 


tween  the  loss  of  a  single  kernel,  and  a  bag  f    between  the 
loss  of  part  of  an  aggregate  made  up  of  artificial  and  sepa* 
rate  parcels,  and  of  an  aggregate  made  of  things,  in  their 
own  nature  single  and  separate  ?  The  loss  of  the  whole  of  a 
bag  of  coffee  or  com  does  not  seem  to  me  to  differ  in  prin- 
ciple from  the  loss  of  an  equal  quantity  of  coffee  or  com  in 
bulk.    The  true  meaning  of  the  memorandum  has  hitherto 
been  supposed  to  be,  that  it  shall  exempt  the  underwriter 
from  all  partial  losses,  or  particular  averages  of  the  thing 
imured.      What  difference  is  there  in  principle  or  reason 
between  a  partial  loss  or  average  by  the  damage  of  a 
part,  and  a  partial  loss  by  the  destruction  of  an  integral 
part  of  the  thing  insured  ?    To  ascertain  what  the  loss  is,  it 
must  be  estimated  with  reference  to  the  whole.     The  in- 
surance is  not  on  each  separate  parcel  or  part  of  the  things 
insured,  as  an  integral  *l3ubject,  but  on  the  whole,  as  an  ag- 
gregate.   The  insurance  in  Davy  v.  MUfard  was  not  on  each 
parcel  of  flax  separately,  but  on  the  aggregate,  as  a  totality. 
The  memorandum  warrants  the  underwriter  free  of  particu- 
lar average  on  the  thing  insured.     It  binds  him  only  to  a 
total  loss  of  the  thing  insured.    It  seems  to  me,  that  the  error 
of  the  reasoning  is  in  considering  the  insurance  as  a  separate 
insurance  on  each  distinct  parcel,  and  not  as  an  insurance 
on  the  aggregate.     This  is  a  departure  from  the  words  of 
the  policy.    The  Court,  in  Thomson  vs.  Royal  Exchange  £i- 
surance  Company  (16  Eastj  214),  and  Hedbury  vs.  Pearson 
(7  Taunt.  R.  214,  2  Marsh.  432),  refused  to  apply  the  same 
rule,  where  sugars  were  insured,  and  a  part  of  the  contents 
of  each  of  the  hogsheads  was  lost  by  sea  damage.    In  the 
former  case  the  policy  was  on  ^'  goods"  [tobacco  and  sugar] 
generally,  in  the  latter  '^  on  hogsheads  of  sugar."     In  each 
case  the  sugar  was  not  merely  damaged,  but  a  part  of  the 
contents  was  wholly  gone  and  destroyed.    The  distinction 
is  certainly  nice  between  the  loss  of  a  whole  hogshead,  and 
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the  loss  of  the  whole  of  a  part  of  several  hogsheads.  If  it 
had  been  the  case  of  tobacco  or  rice  or  coffee,  where  the 
whole  might  have  been  saved,  but  in  a  damaged  state,  the 
ground  of  distinction  would  be  more  obvious.  But  when 
the  very  substance  is  gone,  what  difference  can  it  make, 
whether  it  is  the  whole  of  one  parcel,  or  a  part  of  many 
parcels  ?^ 

If,  therefore,  I  were  called  upon  to  decide  this  question 
de  novoy  my  judgment  would  reluctantly  acquiesce  in,  if  it 
did  not  lead  me  to  dissent  from,  the  opinion  in  Davy  vs. 
MUfard.  But  the  question  has  been  definitively  settled 
against  the  distinction  in  Davy  vs.  Milfard,  by  the  Supreme 
Court  of  the  United  States j  in  Brays  vs.  The  Chesapeake  Ins. 
Co.  (7  Cranehj  415),  and  Moreau  vs.  United  States  Ins.  Co. 
(1  Wheat.  R.  219).^  These  decisions  are  imperative  upon 
me,  and  coincide  with  what  I  cannot  but  consider  as  the 
true  and  rational  exposition  of  the  memorandum. 

The  Report  of  the  auditors  is  therefore  confirmed. 

Decree  accordingly. 


Norton  vs.  Rich. 

An  ippeal  firom  a  decree  of  the  District  Court  moil  be  taken  In  open  court,  before 
the  adjoomment  sint  dU^  unless  a  difierent  period  be  prescribed  by  the  Court. 

Ijibkl  for  seamen's  wages.  The  District  Court  on  the 
hearing  decreed  wages  to  the  libellant;  and  no  appeal 
being  taken  in  court,  the  court  adjourned  without  day. 

1  Su  idio  JMerson  v.  Royal  Exch.  ^hisur.  Co.  7  East  R.  38,  a$id 
CRenme  v.  London  Ass.  Co.  3  Maule  if  Sd.  371. 

^  Su  also  Gueriain  v.  CoL  ku.  Co.  7  Johns.  A'  527.^1 
C&.  13,  §  45.--8  CVanc^  39. 
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Three  days  afterwards  the  respondent  claimed  an  appeal  in 
the  clerk's  office ;  but  the  District  Judge  refused  to  allow 
ity  upon  the  ground,  that  the  party  was  bound  to  make  his 
appeal  before  the  final  adjournment  of  the  court  sine  die,  or 
within  such  other  period  as  the  Court  should,  upon  his  ap- 
plication, prescribe.  A  p^ition  was  addressed  to  the  Circuit 
Court  in  behalf  of  the  respondent  for  relief  by  Jl  K.  Smitlu 

Story  J.  The  only  modes  of  appeal,  which  are  known 
in  Courts  of  Admiralty  (at  least  as  far  as  my  researches 
haTe  enabled  me  to  ascertain)  are  appeak  made  in  open 
court,  sedenie  curiae  immediately  ailer  the  decree,  and  then 
they  are  apud  acta,  or  appeals  made,  within  ten  days  after 
the  decree,  before  a  notary*^  This  latter  mode  has  never 
been  in  ase  in  America,  and  has  been  expressly  declared  to 
be  inadmissible  by  the  Supreme  Court.^ 

The  judiciary  act  of  1789,  ch.  20*  has  expressly  prescribed 
a  period  of  fi?e  years,  within  which  appeals  may  be  made 
from  the  decrees  of  the  Circuit  Court  to  the  Supreme  Court, 
and  the  mode,  in  which  it  is  to  be  done,  by  a  citation  to  the 
adverse  party,  &c.  &c.^  But  it  has  provided  no  mode  as 
to  appeals  from  the  decrees  of  the  District  Courts  to  the 
Circuit  Courts,  confining  the  appeal  only  to  the  next  Cir- 
cuit Court.*^  This  qpiission  seems  to  indicate  a  diflerence 
of  intention  in  Congress  as  to  appeals  from  the  Circuit  and 
District  courts,  leaving  appeals  from  the  latter  to  be  regu- 
lated by  the  discretion  of  the  Court,  or  to  be  made  only  at 
the  time  of  the  decree/  The  case,  therefore,  being  un- 
touched by  statute,  must  be  decided  upon  general  princi- 


i  1  Bro.  Civ.  andMm.  494  to  498.— 2Bro.  Otv.  omdAdm.  435  lo 
^9.— Ot^fJUcm,  tU,  277.  289.  294.--aer^  Fnmt,  iiL  53,  mnd  iMle.— 
Cod.  lib.  7,  (if.  69»  §  6. 

•  3  DaUaa  R.  6,  noU.  3  SecL  93.  4  S$ci.  21. 
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pies.  The  acts  of  1792,  ch.  36,  and  1793,  ch.  22,  have 
given  to  all  the  courts  of  the  United  States  authority  to 
make  such  regulations  for  their  practice  and  business,  as 
they  may  deem  expedient ;  and  doubtless  under  these  acts, 
as  appeals  from  the  District  Courts  are  unprovided  for  by 
statute,  these  courts  [m^y  by  rule  prescribe  the  times  and 
modes  of  making  them.  They  may  require  appeals  to  be 
made  in  open  court  before  an  adjournment  me  die,  or  after- 
wards, within  a  fixed  time,  in  the  clerk's  office.  It  would  be 
unreasonable  to  suspend  the  execution  of  a  decree  during 
a  whole  vacation ;  and  after  execution  once  authorized  and 
carried  into  effect,  it  would  be  inconvenient  to  allow  ap- 
peals to  the  Circuit  Court. 

In  this  district  no  regulations  as  to  appeals  have  ever 
been  made  by  the  District  Court.  The  uniform  course^ 
from  the  earliest  period,  has  been  to  make  the  appeal  in 
open  court,  apud  ada^  before  the  adjournment  of  the  court: 
This  course  of  practice  is  equivalent  to  a  rule  of  the  court ; 
and  must  be  considered  as  directory  to  all  parties.  Where- 
ever  a  desire  for  further  time  to  consider  of  an  appeal  has 
been  asked  for,  it  has  been  readily  acceded  to  by  an  ad- 
journment of  the  Court  for  this  purpose. 

If  I  were  to  grant  the  petition  in  this  case,  it  would  be  as- 
suming the  right  to  regulate  the  proceedings  of  the  District 
Court  in  a  matter  plainly  within  its  general  jurisdiction  and 
authority.  The  decision  of  the  District  Judge  is  in  conform- 
ity  to  the  general  practice.  No  evil  has  hitherto  grown  out 
of  it ;  and  I  do  not  feel  myself  at  liberty  to  disturb  it  If 
any  inconvenience  should  arise,  it  can  easily  be  obviated  by 
a  special  application  to,  or  a  general  rule  of,  the  District 
Court. 

Peyton  diimiiied. 
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Joseph  Locke,  in  ebaor,  vs.  the  Postmaster  Genebjil.  of 

THE  United  States. 

Hie  neglect  of  the  po•tIllaste^genenl  to  sue  for  balances  due  by  postmasters  witb- 
ia  the  time  prescribed  by  law,  although  be  thereby  is  rendered  personally  cbazge- 
able  with  such  balances,  is  not  a  discharge  of  the  postmasters  or  their  sureties  upon 
their  official  bonds. 

Nor  is  an  order  from  the  postoffice  department,  directing  a  postmaster  to  retain  the 
balances  due  tmfii  drononfor  by  the  general  postoffice. 

Debt  upon  an  official  bond  given  on  the  23d  of  Decem- 
ber, 1811,  by  Jchn  WaJker,  Jr.  (who  was  appointed  postmas- 
ter at  Burlington^  Massachusetts^)  and  by  one  John  Walker 
and  the  defendant,  Josqph  Locke,  as  his  sureties,  to  the 
postmaster-general,  conditioned  for  the  faithful  performance 
of  the  duties  of  his  office  by  Walker,  as  postmaster  at  Bur- 
lington.    Plea  of  general  performance.     Replication,  the 
neglect  of  Walker  to  pay  over  the  sum  of  $181,08,  for  which 
he  was  indebted  as  postmaster.    Rejoinder,  that  the  post- 
master-general, on  the  I4th  of  December,  1812,  gave  a 
written  order  to  Walker,  to  detain  the  balances  due  until 
drawn  for  by  the  general  postoffice,  which  order  remained 
uncountermanded  until  the  dismissal  of  Walker  bom  office, 
and  that  thereby   Walker  was  prevented  from  paying  over 
the  balances,  which  subsequently  became  due  every  quarter; 
and  that  .the  postmaster-general  neglected  to  sue  for  the 
same  balances  within  six  months  after  the  expiration  of  each 
quarter.    To  this  rejoinder  there  was  a  demurrer,  and  join- 
der in  demurrer. 

Shaw,  for  the  defendant,  contended,  I.  That  the  giving 
of  time  to  the  principal  by  the  written  order  of  1812  was  a 
discharge  of  the  surety;  2.  that  the  omission  of  the  post- 
master-general to  sue  for  the  subsequent  balances  within 
six  months  after  they  became  due,  according  to  the  29th 
section  of  the  postoffice  act  of  1810,  ch.  54,  was  such  laches 
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as  worked  an  extinguishment  of  the  right  of  action.  He 
farther  contended,  that  the  bona  was  not  to  be  considered 
as  a  public  bond  due  to  the  government,  but  a  private  bond 
to  the  postmaster-general,  and  so  like  a  bond  given  to  any 
other  individual.  And  he  cited  Ludlow  vs.  Simondj  2 
Caines  Cos.  in  Er.  1 ;  7^  People  vs.  Janseuj  7  Johns.  R,  332 ; 
Samuel  vs.  Howarihy  3  Meriv.  R.  272 ;  Hunt  vs.  United  Statesj 
1  Gdlis.  32 ;  Holt's  Jiisi  Prius  Rep.  84  j  2  Brown  Ch.  681 ; 
4  Vez.  Jr.  833 ;  Bean  vs.  Parker^  17  Mass.  R.  691 ;  Cro. 
Eliz.  396. 

Blake,  for  the  United  States,  argued  e  contra  on  all  the 
points,  and  cited  United  States  vs.  EirJtpatricky  9  Wheaion, 
720,  735 ;  Davy  vs.  PrendergrasSj  5  Bam.  fy  Aid.  187. 

Stort  J.  The  pleadings  in  this  case  are  very  loose  and 
inartificial,  and  must  be  pronounced  insufficient  for  a  judg- 
ment, if  objected  to.  But  the  parties  hafe  expressly  waved 
all  exceptions  on  this  head,  and  desire,  that  the  case  should  be 
decided  upon  it  merits.  The  case,  th^n,  which  is  meant  to 
be  presented  for  the  consideration  of  the  Court,  is  as  follows. 
The  action  is  brought  upon  a  bond  given  by  John  Walker ,  Jr. 
and  the  defendant  as  his  surety,  for  the  official  good  conduct 
of  Walker  as  postmaster  at  Burlington.  The  condition  is  in 
substance  (after  reciting  the  appointment),  that  Walker 
"  shall  well  and  faithfully,  once  in  three  months,  and  oftener 
if  thereto  required,  render  accounts  of  his  receipts  and  ex- 
penditures, as  postmaster,  to  the  general  postoffice,  in  the 
manner  and  form  prescribed  by  the  postmaster-general  in 
his  several  instructions  to  postmasters,  and  shall  pay  all 
monies,  that  shall  come  to  his  hands  for  the  postages  of 
whatever  is  by  law  chargeable  with  postage,  to  the  post- 
master-general of  the  United  States  for  the  time  being, 
deducting  only  commission,  &c.,  and  shall  faithfully  do  and 
perform,  as  agent  for  the  general  postoffice,  all  such  acts 
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and  things,  as  may  be  required  of  him  by  the  postmaster- 
general,  and  account  for  all  monies,  bills,  bonds,  notes, 
ceipts,  and  other  Touchers,  which  he,  as  agent  as 
shall  receiTe  for  the  use  and  benefit  of  the  said  general 
postoffice."  By  the  replication  it  appears,  tfiat  a  balance  of 
$181,08  is  due  to  the  general  postoffice  by  Walker ;  and 
this  fact  is  not  denied*  But  the  rejoinder  states  as  a  de- 
fence, first,  a  written  order  of  the  postmaster-general,  of  the 
14th  of  December,  1812,  requesting  WaOcer  ^  to  retain  in  his 
hands  the  balances  arising  on  his  postoffice  accounts  until 
drawn  for''  from  the  general  postoffice,  which  order  was  in 
full  force  until  Walker^s  dismissal  from  office,  whereby  he 
was  prevented  from  paying  over  the  quarterly  balances  until 
his  dismissal ;  and,  secondly,  the  omission  of  the  postmas- 
ter-general, notwithstanding  these  balances  were  unpaid,  to 
sue  for  the  same  within  the  six  months  prescribed  by  law. 

I  have  said  that\he  defendant,  Locke j  is  a  surety ;  but  he 
is  not  so  described  in  the  bond.  It  is,  however,  anirresisti^ 
ble  inference  from  ^le  recital  and  tenor  of  the  condition, 
since  he  is  bound,  not  for  his  own  acts,  but  fi:>r  those  of  a 
third  person. 

Tlie  questions  then  raised  at  the  bar  are,  first,  whether 
Locke,  as  a  surety,  is  discharged  by  the  order  of  1812^  direct- 
ing Walker  to  retain  the  balances  until  drawn  for;  secondly, 
whether  the  omission  of  the  postmaster-general  to  sue  for  the 
same  balances  within  the  six  months  prescribed  by  law,  is 
a  bar  to  the  action. 

At  the  argument  it  was  suggested,  that  the  present  bond 
was  not  a  public,  but  a  private  obligation,  given  for  the  in- 
demnity of  the  postmaster-general,  and  that,  therefore,  it 
ought  to  have  the  same  construction  as  any  other  contract 
between  private  persons,  and  to  be  afiected  by  the  common 
doctrine  of  laches.  It  appears  to  me,  however,  thai  the 
postmaster-general  is  a  public  officer,  superintending   a 
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great  department  of  the  govenunent,  uid  all  the  poBtmasters 
appointed  under  him  are  public  officers  of  the  government. 
Their  appointment  is  regulated,  and  their  duties  are  pre* 
scribed  by  general  laws,  and  their  official  misdemeanours 
are  visited  with  heavy  punishments.    There  is  not  a  single 
clause  of  the  postoffice  acts,  which  does  not  contemplate 
them  as  public  agents,  and  not  as  mere  private  servants  of 
the  postmaster-general.    It  is  true,  that  there  is  no  provision 
in  the  existing  laws,  which  requires  them  to  give,  or  the 
postmaster-general  to  demand,  official  bonds  for  their  good 
conduct.     But  the  practice  is  believed  to  be  coeval  with 
the  earliest  institution  of  the  office,  and  a  clause  in  the  29th 
section  of  the  postoffice  act  of  1810,  ch.  54,  manifestly  con- 
templates all  such  obligations  as  public  contracts  for  the 
sole  use  and  benefit  of  the  government.     That  clause  pro- 
vides, '^  that  all  suits,  which  shall  be  hereafter  commenced 
tot  the  recovery  of  debts  or  balances  due  to  the  general 
postoffice,  whether  they  appear  by  bond  or  obligations  in 
the  name  of  the  existing  or  any  preceding  postmaster-gen- 
eral, or  otherwise,  shall  be  instituted  in  the  name  of  ^  The 
Pottmaster^general  of  the  United  States  J^ '    There  cannot  be  a 
doubt,  that  all  the  monies  recovered  on  these  official  bonds 
belong  to  the  government,  and  are  not  the  private  property 
of  the  incumbent  in  the  office  of  postmaster-general  at  the 
time,  when  they  are  taken.     In  truth,  the  whole  structure 
of  the  laws  proceeds  upon  the  notion,  that  the  postmaster- 
general  is  but  an  agent  for  the  United  States,  as  to  all  official 
acts  and  contracts  ;  and  the  very  fact,  that  the  suit  may  be  in 
his  official  name,  without  any  personal  designation,  demon- 
strates the  sense  of  the  legislature  in  the  fullest  manner. 
Such,  as  far  as  I  know,  has  been  the  uniform  and  unques- 
tioned construction  of  the  laws  on  this  subject.     I  consider 
it,  therefore,  clear,  that  this  is  a  public  bond  for  the  benefit 
of  the  United  States,  and  taken  ex  officio  upon  this  known 
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interpretation  of  its  obligatory  force.  The  case  is  then  to 
be  considered  precisely  in  the  same  manner,  as  if  the  gov- 
ernment were  directly  a  party  to  the  suit,  instead  of  their 
official  agent. 

That  there  has  been  a  breach  of  the  condition  of  the 
present  bond  cannot  well  admit  of  dispute.  The  terms  of 
the  condition  are  general,  that  Walker  ^^  shall  pay  all  monies, 
that  shall  come  to  his  hands  for  the  postages,  &c.  to  the 
postmaster-general  of  the  United  States  for  the  time  being," 
and  the  pleadings  admit  an  unpaid  balance,  for  the  recove- 
ry of  which  the  suit  is  brought.  Why  should  not  the  plain- 
tiff have  judgment  for  this  amount  ? 

It  is  said,  that  the  order  of  1813  is  a  contract  giving  time 
for  payment  to  the  debtor,  injurious  to  the  surety,  and 
against  the  express  injunctions  of  law.  The  postoffice  act 
of  1810,  in  the  first  section,  directs,  that  the  postmaster- 
general  ^'  shall  obtain  from  the  postmasters  their  accounts 
and  vouchers  for  their  receipts  and  expenditures  once  in 
three  months  or  oftener,  with  the  balances  thereon  arising 
in  favour  of  the  general  postoffice."  Comparing  this  with 
the  provisions  of  the  29th  section,  on  which  I  shall  hereafter 
have  occasion  more  particularly  to  comment,  the  fiiir  infer- 
ence certainly  is,  that  the  postmaster-general  is  to  require 
quarterly  payments  of  all  balances  due  to  his  department, 
and  the  omission  to  do  it  is  a  plain  departure  firom  duty. 
But  these  sections  constitute  no  part  of  the  obligation  of  the 
present  bond.  They  are  public  regulations,  directory  to 
the  postmaster-general,  for  the  fulfilment  of  which  he  may 
be  justly  held  responsible ;  but  they  form  no  condition  in  the 
contract  with  the  postmasters  or  their  sureties.  The  lat- 
ter, in  entering  into  any  bond,  may  rely  on  the  provisions  of 
the  law,  and  the  fidelity  of  the  officers  of  the  government 
in  the  regular  discharge  of  their  duties ;  but  unless  there  is 
aspecial  contract  for  such  fidelity,  forming  a  part  of  their 
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bond,  as  a  condition  of  its  obligation,  they  are  presumed  to 
confide  in  their  own  vigilance,  and  the  interest  of  the  gov- 
ernment in  enforcing  a  punctual  accounting  by  the  post- 
masters. 

But  is  the  order  of  1813,  in  any  just  sense,  a  contract 
giving  time  to  the  postmaster  ?  It  merely  authorizes  him 
to  retain  the  balances  until  drawn  for ^  It  does  not  stipulate, 
that  he  shall  retain  them  for  any  particular  period.  They 
may  be  drawn  for  the  next  hour,  the  next  day,  or  the  next 
week.  The  postmaster  has  no  right  granted  to  him  to  re- 
tain them  a  moment,  except  a  mere  depositary.  The  reason 
for  such  an  order  must  be  obvious.  In  the  numerous  small 
postoffices  scattered  through  the  country,  the  quarterly 
balances  must  always  be  very  small,  and  often  in  such  une- 
qual sums  for  transmission  by  the  mail  to  the  general  post- 
office,  that  the  inconvenience,  as  well  as  the  risk,  of  trans- 
mission would  be  very  great  to  the  parties.  An  order,  that 
should  authorize  the  postmasters  to  retain  such  small  bal- 
ances during  the  pleasure  of  the  department,  so  far  from 
being  injurious  to  the  sureties,  might  sometimes  save  them 
from  serious  losses.  At  all  events,  where  there  is  no  con- 
tract for  a  specific  delay,  but  a  mere  discretionary  forbear- 
ance to  enforce  the  law,  the  case  does  not,  in  the  most 
favourable  view,  come  up  to  the  doctrine  of  those  adjudica- 
tions, which  have  been  cited  at  the  bar. 

What  is  that  doctrine  i  Not  that  a  mere  delay  to  require 
a  performance  of  the  contract,  at  the  time  stipulated  is  a 
discharge  of  the  surety ;  but  that  a  contract,  postponing 
payment  until  a  future  day,  and  creating  obligations  incon- 
sistent with  the  orignal  contract,  is  a  discharge  of  the  surety. 
In  Skip  vs.  fitiey  (3  Atk.  91)  the  obligee  cancelled  the 
bcnd^  and  took  notes  payable  at  fiiture  days  in  payment,  and 
afterwards,  these  being  unpaid,  brought  his  suit  to  set  up  the 
bond  in  'equity  against  the  surety.     Lord  HardwuJce  very 
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properly  refused  the  application ;  and  the  remedy  at  law 
was  gone  against  the  surety.  In  J^Tesbii  vs.  Smith  (2  Bro. 
Ch,  579),  the  obligee,  without  communication  with  the  sure- 
ty, took  a  warrant  of  attorney  to  confess  judgment  from  the 
principal  with  an  agreement,  that  no  execution  should  issue 
for  the  debt  for  three  years ;  and  Lord  Thurlow  held  the 
surety  discharged.  In  Rees  ys.  Berringion  (2  Fer.  Jr.  540), 
the  obligee  took  notes  for  the  debt  from  the  principal,  pay- 
able at  a  future  day.  Lord  Loughborough  said,  "  the  form  of 
the  security  forces  these  cases  into  equity ;  but  take  it  out  of 
that  form,  and  suppose  in  this  instance,  that  the  plaintiff 
was  surety  by  a  proper  bond  at  law,  as  wrettfj  what  is  the 
consequence  f  Where  a  man  is  surety  at  law  for  the  debt 
of  another,  payable  at  a  giren  day,  if  the  obligee  defeaU  the 
condition  of  the  bond^  he  discharges  the  security.''  And  he 
accordingly  held  the  surety  discharged.  Law  ts.  2%e  Ekut 
India  Company  (4  Vez.  824)  recognises  the  same  principlea. 
Lord  JBUon,  in  Botdibee  ts.  Stubba  (18  Vez.  20),  acted  upon 
them,  and  in  Samudl  vs.  Bawarth  (3  Merivale  A.  272),  be 
assumed  them  to  be  undeniable*  It  is  observable,  how- 
ever, that  these  were  all  cases  in  equity,  where  there  was  an 
express  contract  for  delay,  and  not  a  mere  forbearance 
during  pleasure,  after  the  debt  was  due.  The  ground  per- 
petually alluded  to  by  the  Court  is,  that  the  obligee  had 
disabled  himself  from  calling  in  the  intermediate  time  upon 
the  principal,  and  thus  had  changed  the  legal  predicament 
of  the  surety.  But  in  none  of  these  cases  was  any  doc- 
trine broached,  that  if  the  obligee  had  said  to  the  prin- 
cipal, *  Retain  the  money  until  I  call  for  it,  or  draw  for  it,' 
that  would  have  been  a  discharge  of  the  surety.  What 
difference  is  there  in  point  of  law  between  an  eipresa 
declaration  to  retain  the  money,  until  called  for,  and  an 
implication  to  the  same  effect,  deducible  from  the  forbear- 
ance to  demand  payment  ?    I  adhere  to  the  doctrine,  which 
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was  stated  in  The  United  States  vs.  Hunt  (1  GaUis.  R.  32), 
and  which  I  am  glad  to  find  supported  by  the  authority  of 
Mr.  Chancellor  Keni^  that  mere  delay  without  firaud,  or  a 
contract  for  a  specific  forbearance,  is  not  a  discharge  of  the 
surety.  It  is  not  a  discharge  even  in  equity  ;  a  fortiariy  it 
is  not  at  law. 

And  this  leads  me  to  say  a  few  words  as  to  the  proposi- 
tion asserted  at  the  bar,  that  if  the  defence  were  now  good 
in  equity,  it  is  equally  good  at  law.  I  exceedingly  doubt 
that.  Something  to  the  effect  fell  firom  Lord  Laughboratigh 
in  Ree$  vs.  Berringtan;  and  Lord  Eldon^  at  a  late  period, 
seems  to  have  understood,  that  the  courts  of  law,  contrary 
to  their  former  practice,  now  held,*that  the  principles,  which 
will  dischai^e  a  surety  in  equity,  will  operate  to  discharge 
him  also  at  law.^  But  it  does  not  appear  to  me,  that  any 
such  general  and  broad  doctrine  is  sustained  by  the  authori- 
ties. In  respect  to  bills  of  exchange,  guaranties,  and  other 
commercial  contracts,  not  under  seal,  courts  of  law  have 
been  long  in  the  habit  of  treating  them  as  subject  to  a  very 
enlarged  equity,  and  affected  by  defences,  which,  in  former 
times,  would  have  driven  the  parties  into  a  court  of  chancery. 
But  sealed  contracts  have  not  as  yet  been  adjudged  to  be 
liable  to  the  same  consideration.  There  are  stubborn  rules 
of  the  old  law,  which  prohibit  it.  In  the  Trent  J^avigatum 
Cimpany  vs.  Harley  (10  East^  34),  Lord  EUenborongh  denied, 
that  mere  laches  in  the  obligee  would  discharge  a  surety 
at  law,  however  it  might  be  in  equity.  In  Moore  vs.  Bow- 
maker  (6  Taunt.  379),^  the  Court  of  Common  Pleas  held, 
that  the  giving  thne  to  the  plaintiff  in  replevin  was  no  dis- 

1  King  V.  Batiinn,  2  Johns,  Chanc,  J2.  554.  See  also  Ludlow  w 
Siawndj  3  Cam.  Err.  1. 

3  Samudl  v.  Hawarlhj  3  MerivaU  R.  273,  277. 

^  S.C.2JiarshdUR.Sl. 
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charge  of  the  surety  of  the  replevin  bond.    In  the  very  late 
case  of  Datis  vs.  Prendergras$  (5  Bam.  Sf  AUL  187),  the 
question  came  directly  before  the  Court  of  lUng's  Bench. 
It  was  debt  on  a  bond  conditioned  for  the  payment  of 
money,  and  a  special  plea  was  pat  in,  that  the  creditor  had 
given  time  to  the  principal,  and  taken  a  warrant  of  attorney 
for  payment  of  the  debt  by  instalments.    Upon  demurrer, 
the  Court  held  the  plea  bad,  upon  the  ground,  that  the  ob- 
ligation, created  by  a  sealed  instrument,  could  not  be  dis- 
charged except  by  an  instrument  of  equal  validity,  and  that 
therefore  the  parole  agreement  for  time  was  not  a  discharge 
of  the  bond,  either  against  principal  or  surety.    The  proper 
remedy  was  in  equity.     It  appears  to  me,  Uiat  this  decisicm 
is  well  founded  in  law,  and  proceeds  upon  principles,  that 
cannot  be  shaken  without  danger  of  confounding  the  dis- 
tinct jurisdiction  and  duties  of  courts  of  taw  and  of  equity. 
The  case  of  Ormt  vs.  Youi^^  before  Lord  Chief  Justice 
Gibbsj  although  earlier,  does  not  in  the  slightest  degree 
trench  upon  this  doctrine.    The  only  question  in  that  case, 
which  could  properly  come  before  the  Court,  sitting  at  nui 
j>rttts,  was,  whether  the  issue  was  proved  ;  and  there  is  not  a 
syllable,  which  dropped  from  the  judge,  that  establishes  the 
validity  of  such  a  plea  at  law.    But  I  refer  to  the  language 
of  Lord  Chief  Justice  Gibhs  on  that  occasion,  showing  his 
understanding  of  the  rule  in  equity,  as  directly  applicable  to 
the  defence  now  under  consideration.     He  says,  "If  the 
creditor  have  given  time  to  his  debtor,  the  surety  cannot 
sue  him  [t.  e.  the  creditor  in  equity] ;  but  the  feet  to  be 
tried  is,  was  time  of  payment  given  without  the  privity 
of  the  sureties?     What  is  forbearance  and  ^giving  timef 
It  is  an  engagement,  which  ties  the  hands  of  the  creditor.    It 
is  not  negatively  refraining,  not  exacting  the  money  at  the^ 

4  HoWs  Msi  Prius  Bqf.  84. 
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time ;  but  it  is  the  act  of  the  creditor,  depriving  himself 
cf  the  power  of  suing  by  something  obligatory,  which  pre- 
vents the  surety  from  coming  into  a  court  of  equity  for 
relief;  because  the  principal  having  tied  his  own  hands,  the 
surety  cannot  release  them."  Now  apply  this  test  to  the 
present  case.  Where  isr  the  contract  disabling  the  post- 
master-general for  a  moment  from  suing  the  debtor  f  Where 
is  the  incapacity  of  the  surety  to  come  into  equity,  and 
demand  to  sue  the  debtor  in  the  name  of  the  postmaster- 
general  f  I  am  fully  aware  that  in  the  case  of  the  People 
▼s.  Jansen  (7  Johns.  Rep.  332),  the  Supreme  Court  of  New 
York  held,  that  the  defence  was  good  at  law ;  but  with  the 
utmost  deference  for  that  learned  Court,  I  have  never  been 
able  to  reconcile  that  case  to  my  own  judgment,  and  its 
authority  has  been  expressly  denied  in  the  recent  case  of 
The  United  States  vs.  Kirkpairick,^  by  the  Supreme  Court  of 
the  United  States. 

There  is  another  point  of  view,  in  which  this  part  of  the 
defence  may  be  presented,  which  ought  not  to  be  forgotten. 
It  is,  that  as  the  postoffice  act  has  expressly  required  quar- 
terly payments  to  be  made  by  all  postmasters,  any  contract 
by  the  postmaster-general,  which  impugns  this  provision,  is 
utterly  void  from  its  illegality.  So  that  if  such  a  contract 
had  been  made,  it  could  not  have  been  available  to  the 
party ;  and  the  right  of  action  on  the  bond  would  not  have 
been  for  a  moment  suspended.  It  requires  no  argument  to 
show,  that  a  void  contract  for  delay  is,  in  repect  to  the 
public,  precisely  the  same  in  effect,  as  if  no  contract  had 
been  made. 

It  appears  to  me,  therefore,  that  the  first  ground  of  de- 
fence, considered  either  at  law  or  in  equity,  is  unsustainable 
and  must  be  abandoned. 

^  9  Whtaton K760. 


456  MASSAGHU8BTT8. 


Lock*  «f.  United  StatM. 


The  other  point,  whether  the  neglect  of  the  postmagter- 
general  to  sue  the  debtor  within  the  period  prescribed  by 
law  \a  a  discharge  of  the  surety,  may  be  disposed  of  in  a 
few  words.    The  act  of  1810  (^  29)  provides,  "  that  if  any 
postmaster,  or  other  person  authorized  to  receive  the  post- 
age of  letters  and  packets  shall  neglect  or  refuse  to  render 
his  accounts  and  pay  over  to  the  posdnastmer-general  the 
balance  by  him  due  at  the  end  of  every  three  months,  it 
shall  be  the  duty  of  the  posmaster-geaeral  to  cause  a  suit 
to  be  commenced  against  the  person  or  persons  so  neglect- 
ing or  refusing ;   and  if  the  postmaster-general  shall  not 
cause  such  suit  to  be  commenced  within  six  months  from  the 
end  of  every  such  three  months,  the  balances  due  from  every 
such  delinquent,  shall  be  charged  to,  and  recoverable  from, 
the  postmaster-general."     The  clear  inference  from  this 
provision  is.  that  until  such  default  the  postmaster-general 
shall  not  be  chargeable  with  such  balances ;   but  they  are 
to  be  deemed  debts  due  to  the  public.     His  defiiult  does 
not  change  the  nature  of  the  debt,  but  gives  a  right  to  the 
government  to  charge  him  with  a  personal  responsibility  by 
way  of  penalty.     But  his  personal  responsibility  does  not 
exonerate  the  principal  or  his  sureties.    If  a  recovery  is  had 
against  them,  it  is  for  the  benefit  of  the  government.    Sup- 
pose   the    postmaster-general  were  insolvent,  would    the 
government  be  confined  to  a  remedy  against  him  f     The 
act  does  not  intend  to  discharge  the  principal  or  his  sureties, 
either  as  against  the  government,  or  the  postmaster-general, 
but  merely  superinduces  a  collateral  personal  liability  by 
his  neglect  of  duty.    What  then  is  the  point,  on  which  the 
defence  rests  ?    It  is,  that  the  neglect  of  a  public  officer  to 
require  payment  of  a  public  debtor  within  the  time  pre- 
scribed by  law  discharges  the  surety.    No  further  answer 
need  be  given  to  this,  than  that  the  doctrine  has  been 
expressly  overruled  by  the  Supreme  Court,  in  United  States 
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V8.  Kirhpatrick.  In  that  case  the  comptroller  of  the  treasury 
was  required  by  law  to  sue  for  all  quarterly  balances  due 
and  unpaid  by  the  collectors  of  internal  taxes ;  and  the 
court  held,  that  the  neglect  to  sue  was  no  discharge  of  the 
sureties. 

Without  going  more  at  large  into  the  subject,  my  opinion 
is,  that  the  defence  is  bad  in  substance,  and  if  pleaded  in 
the  most  regular  manner,  it  could  not  avail  the  present  de- 
fendant. The  judgment  must,  therefore,  be  given  in  favour 
of  the  United  States. 

Judgment  accordingly^ 


Jonathan  Ellis  vs.  Charles  Jartis. 

Where  a  eaase  U  remoeci  from  a  state  eourt  into  the  Circuit  Court,  under  the  act 
of  Congress,  the  plaintiff  is  entitled  to  recover  his  costs,  although  he  has  a  rerdiot 
for  less  than  600  dollars* 

An  admission  of  mutual,  unliquidated  accounts,  on  which  each  party  claims  a  balance 
to  be  now  due  to  him,  takes  a  case  out  of  the  statute  of  limitations. 

JLhis  was  an  action  of  assumpsit  brought  in  the  State 
Court,  and  removed  from  thence  into  the  Circuit  Court  on 
the  application  of  the  defendant,  under  the  provision  of  the 
12th  section  of  the  Judiciary  act  of  1789,  ch.  20.  On  the 
trial  the  plaintiff  recovered  a  sum  less  than  five  hundred 
dollars ;  and  thereupon  Harrington^  for  the  defendant,  ob- 
jected, that  under  the  20th  section  of  the  act  of  1789, 
ch.  20,  the  plaintiff  was  not  entitled  to  any  costs. 

W.  Sullivan^  for  the  plaintiff,  e  contra^  contended,  that  the 
statute  did  not  apply,  this  not  being  an  original^  but  a  re- 
moved  suit  in  the  Circuit  Court. 

Story  J.    I  am  of  opinion,  that  the  present  case  is  not 
within  the  Judiciary  act  of  1789.    The  20th  section  de- 
vol.  IV.  58 
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clares,  that  **  where,  in  a  Circuit  Court,  a  plaintiff,  in  an 
action  originaUy  brought  ihere^  &c.  recovers  less  than  the 
sum  or  value  of  500  dollars,  &c.  he  shall  not  be  allowed, 
but  at  the  discretion  of  the  Court,  may  be  adjudged  to  pay 
costs."  The  present  suit  was  originally  brought  in  the  State 
Court,  and  removed  into  the  Circuit  Court  by  the  defendant. 
It  is  not  therefore  within  the  words,  or  the  reason  of  the 
act.  In  the  State  Court,  the  plaintiff,  upon  the  recovery, 
would  have  been  entitled  to  his  full  costs ;  and  I  think,  that 
this  Court  in  this  suit  is  bound  to  administer  the  same  law, 
as  the  party  was  entitled  to  in  the  State  Court. 

Costs  for  the  Plaintiff. 


In  the  same  case  one  plea  was  the  statute  of  limitations ; 
but  it  appearing,  that  the  parties  had  admitted,  that  there 
was  an  unliquidated  account  between  them,  on  which  each 
claimed  a  balance  to  be  due  to  him,  the  Court  ruled,  that 
this  took  the  case  out  of  the  statute  of  limitations  within 
the  equity  of  the  case  of  Coiling  vs.  Skoulding,  6  Terai  R. 
189. 
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[second  opinion.] 

Dower  is  assignable  of  real  estate,  mortgaged  by  tbe  hasband  after  the  marriage 
without  the  wife*s  joining  in  the  deed,  and  subsequently  aliened  by  him,  but  in  the 
meantime  improvements  made  thereon  by  bim,  acconliog  to  tbe  value  at  the  time 
of  tbe  alienation  including  the  improvements i  A  mortgage  is  not  an  alienation 
so  as  to  preclude  dower  from  attaching  to  such  improvementsi 

The  main  mill-wheel  and  gearing  of  a  factory,  attached  to  the  factory  and  necessaij 
for  its  operation,  are  fixtures,  and  real  estate,  to  which  the  right  of  dower  at> 
taches. 

JLhe  commissioners  appointed  to  assign  dower  according 
to  the  interlocutory  decree  of  the  Court  \ante  p.  347,]  hav- 
ing made  a  report  of  their  doings,  the  cause  came  on 
again  for  argument  upon  the  question  of  confirming  that 
report.  Two  exceptions  were  taken  to  it  by  the  defendants ; 
first,  that  the  commissioners  had  decided,  that  the  mortgage 
o(  Rosewdl  Merrick  [the  husband  of  the  dowress]  to  Rufus 
Flint,  of  the  21st  of  October,  1808,  in  the  pleadings  men- 
tioned, was  not  an  alienation  by  the  husband,  so  as  to  affect 
the  right  of  his  wife  to  dower.  Secondly,  that  in  estimating 
the  value  of  the  property  and  the  income  thereof,  the  com- 
missioners  considered  tbe  ijoaier-whed  and  the  main  gearing 
of  the  factory  or  mill  as  real  estate. 

These  points  were  argued  by  Prescott  for  the  defendants 
and  by  Blake  for  the  plaintifis. 

On  the  first  point,  the  defendants^  counsel  contended, 
that  by  the  foreclosure  the  mortgage  became,  by  relation,  a 
complete  alienation  from  its  date }  that  the  claim  of  dow- 
er arises  from  the  seisin  of  the  husband,  which,  as  to  the 
mortgagee  and  his  assigns,  did  not  exist  afler  October  1808. 
He  cited  15  Mass.  R.  278 ;  7  Mass.  R.  138;  6  Mass.  R. 
53 ;  1  Bro.  Ch.  R.  326 ;  2  Sch.  Sf  Lef.  388 ;  5  Johns.  Ch.  R. 
454 ;  Co.  IM.  32  a.  and  note,  193;  lAtt.  ^  36 ;  9  Mass.  R. 
8,221. 
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On  the  second  point,  he  contended,  that  the  wheel  and 
gearing  were  not  to  be  considered  as  fixtures ;  but  were  to 
be  deemed  entitled  to  as  favourable  a  construction,  as  is 
allowed  between  landlord  and  tenant.  He  cited  3  Etp. 
R.  11 ;  Bull  JV.  P.  34 ;  2  East,  88 ;  3  Atk.  13  -,  2  Johru. 
IL  418,  424 ;  7  Mats.  IL  432;  17  Johns.  R.  116 ;  3  EastR. 
38  ;  6  Johns,  it.  5 ;  14  Mass.  R.  352 ;  20  Johns.  R.  29. 

For  the  pldntifi*,  e  contra,  the  argument  of  the  defendants 
was  on  both  points  denied  ;  and  on  the  first  was  cited  Mass. 
Statute,  1783,  <A.  37 ;  2  Bl  Com.  128,  157 ;  Pow.  on  MorL 
248;  Shepp.  Touch.  117;  Caines  Cas.  Err.  67;  II  Johns. 
R.  538 ;  4  Johns.  R.  42 ;  12  Mass.  R.  388  ;  7  Johns.  R. 
388 ;  17  Mass.  R.  566  ;  11  Mass.  R.  12,  473 ;  16  Mass.  R. 
846;  Ifi.  Bl.  119;  I  Pick.  A.  88  ;  3  Atk.  244;  Dot^.  21, 
438  ;  2  Bitrr.  978 ;  1  Mass.  R.  473 ;  4  Johns.  R.  42,  538. 

On  the  second  point  was  cited  3  Dane  Abr.  147,  152, 
153« 

Stort  J.  In  October  1808,  Rosewdl  Merrick  mortgaged 
the  estate  in  controversy  to  Rufus  Flint.  Subsequently,  in 
1812,  he  made  such  an  alienation  as  completely  to  part 
with  his  estate  in  the  equity,  so  far  as  dower  is  concerned.  In 
the  intermediate  time  he  made  great  improvements  on  the 
estate,  the  dower  in  which  is  claimed,  and  forms  the  present 
subject  of  contestation.  He  died  in  1819 ;  and  afterwards, 
in  April  1820,  Rtifiis  Flint  took  possession  of  the  mortgaged 
premises  under  process  of  law;  and  his  interest  therein  by 
mesne  conveyances  has  since  come  to  the  Brimfield  Mana- 
Tacturing  Company. 

The  first  exception  presents  the  question,  whether  the 
mortgage  constitutes  such  an  alienation  of  the  husband,  as 
by  law  estops  the  right  of  dower  in  any  subsequent  improve- 
ments made  by  the  husband  upon  the  estate  before  an  entry 
or  foreclosure  under  the  mortgage.    I  say  in  improvements 
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by  the  husband,  for  the  point  does  not  arise  as  to  improve- 
ments made  by  the  mortgagee.  This  question  must  be  set- 
tled by  the  local  law  of  MassaehuseiU^  although  material 
lights  may  be  borrowed  from  other  sources  to  illustrate  the 
doctrines  of  the  common  law,  so  far  as  they  have  been 
adopted  here. 

It  is  very  clear,  that  at  common  law  a  widow  is  not  en- 
titled to  dower  in  any  equity  of  redemption  belonging  to 
her  husband  during  the  coverture.  This  doctrine  resulted 
firom  the  principle,  that,  by  the  mortgage,  the  whole  legal 
estate  and  seisin  were  gone  from  her  husband,  and  that 
dower  could  not  arise,  except  in  cases,  where  the  husband 
had  a  legal  seisin  of  the  estate  at  some  time  during  the  cov- 
erture.^ Courts  of  equity  in  this  respect  followed  the  rule 
at  law,  and  refused  to  create  an  equitable  title  to  dower, 
where  a  legal  title  was  denied  to  exist.^  But  this  has 
always  been  considered  a  hard  and  harsh  rule,  and  against 
the  general  spirit  prevailing  in  the  construction  of  mortgag- 
es. In  the  State  of  J^ew  York  an  early  struggle  commenc- 
ed, and  the  doctrine  finally  prevailed,  that,  at  law,  the  mort- 
gagor in  possession  was  to  be  considered  as  seised  at  law  of 
the  estate  for  all  purposes,  except  as  against  the  mortgagee 
and  those  claiming  under  him ;  and,  that  his  wife  was  dow- 
able  of  an  equity  of  redemption  in  fee.^  The  same  doctrine 
has  been  successfully  and  conclusively  established  in  Mass* 
admuetts*  The  mortgagor  is  here  considered  as  the  real 
owner  in  seisin  of  the  estate  against  all  persons  but  the 
mortgagee  and  persons  claiming  under  him.  If  disseised  by 
a  stranger  he  may  maintain  a  writ  of  entry  sur  disseisin;  and 
a  purchaser  of  the  equity  either  from  him,  or  under  an  exe- 

^  Co.  LUL  21  to  33.— Lttt.  §  36. 

s Dixon  VB,  StwiUey  1  Bro.  Ch.  R. 2SlS.'--D'Jbrey  vs.  Blakt^  ^Sciuii 
Lef.  387.— Tttutf  vs.  AUXron,  5  Johns,  €%.  Jl.  453,  454. 

3  TUus  vs.  J^eUsw^S  Johns,  CluJL  ASQ^  and  cases  (here  dUd. 
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cation,  acquires  a  like  legal  seisin,  and  may  maintain  a  like 
writ.^  The  very  point,  that  a  widow  is  dowable  of  an  eqaity 
of  redemption  against  every  person  not  claiming  under  a 
prior  mortgage,  was  decided  in  Snow  vs.  Stevens  (15  JUott. 
R.  278),  and  was  subsequently  recognised  in  Barker  vs. 
Parkefj  (17  Mass.  R,  564).  The  latter  case  was  a  very 
strong  application  of  the  doctrine,  for  the  wife  had  joined 
in  the  mortgage,  and  afterwards  the  husband's  equity  was 
sold  by  process  of  law,  and  before  the  purchaser  had  re- 
deemed, the  mortgage  was  discharged  by  a  third  person ; 
and  it  was  held,  that  the  wife  was  thereby  let  in  to  dower 
against  the  purchaser  of  the  equity.^ 

The  present,  however,  is  not  the  case  of  a  widow  claiming 
dower  of  an  equity  of  redemption.  Her  husband  was  seis- 
ed of  the  estate  during  the  coverture,  and  afterwaids  mort- 
gaged the  estate  to  Flint,  in  which  she  did  not  join.  She 
is  of  course,  as  has  been  already  decided,  entitled  to  dower 
in  the  premises ;  and  the  question  is  as  to  the  improve- 
ments made  after  the  mortgage.  As  against  the  heirs  of 
her  husband  she  would  unquestionably  be  dowable  of  the 
improvements,  for  she  would  be  dowable  even  of  improve- 
ments made  by  the  heir  himself.  If  the  mortgage  had  been 
redeemed,  she  would  have  been  so  entitled.^  What  reason 
is  there,  why  she  should  not  be  entitled  as  against  the  mort- 
gagee f  The  improvements  were  not  made  by  him ;  and 
he  has  therefore  no  equity  in  that  respect.  If  it  be  said, 
that  the  improvements,  being  made  after  the  mortgage,  at- 
tached to  the  estate  of  the  mortgagee  for  his  benefit ;  it 
may  with  as  much  truth  be  stated,'that  the  wife  also  had  an  in- 
choate right  of  dower,  to  which  as  an  accruing  benefit  they 

4  Groton  vs.  Boxhoroufh^  6  Mass.  R.  50;  JfeUingtonYB.  GaUj  7  Mats, 
R.  138;  Goodwin  vs.  Rickardson^  11  Mass.  R.  4(j9;  Wilder  vs.  Houghr 
Urn,  1  Pick,  it  88. 

9  See  Hildreih  vs.  Jones,  13  Mass.  R  525;  BoUan  vs. Ballard,  13 
JlfoM.  £.  227;  Snow  vs.  Stevens,  15  Mass.  R.  27a 
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ought  to  attach.  But  I  put  the  case  upon  this,  that  here 
there  was  not,  in  the  sense  of  our  law,  an  absolute  aliena- 
tion of  the  estate  by  the  husband,  until  after  these  improve- 
mente  were  made.  A  mortgage  is  not  an  absolute  aliena- 
tion. In  OoodtoinvB.  Richardson  (II  Mass.  R.  469,473), 
the  Court  said,  that  "  the  foreclosure  [of  a  mortgage]  ope- 
rates as  a  new  purchase  by  the  mortgagee."  ^  If  by  such 
foreclosure  the  title  is  to  be  considered  as  relating  back 
to  the  time  of  the  original  mortgage,  it  is  so  in  a  limited 
extent,  and  not  to  cut  out  the  rights  of  third  persons.  And 
it  would  require  great  consideration,  before  it  could  be  de- 
cided, that,  if  after  the  foreclosure  the  title  to  the  estate  had 
failed  by  an  ouster  under  a  superior  title,  the  mortgagee,  up- 
on the  covenants  of  warranty  in  the  mortgage,  could  have 
recovered  damages  to  the  full  value  of  the  improvements 
made  afterwards  by  the  mortgagor. 

There  is  no  case,  in  which  it  has  been  held,  that  the  wid- 
ow is  excluded  from  dower  in  improvements,  unless  made 
by  B.  purchaser  after  an  alienation.  The  Court  is  now  call- 
ed upon  to  go  beyond  that  exception  without  any  peculiar 
equity  to  justify  it.  I  cannot  but  consider,  that  all  the  im- 
provements made  by  the  husband  are  to  be  considered  as 
made  for  the  benefit  of  the  estate,  and  of  all  persons  having 
an  interest  therein  and  according  to  such  interest.  These 
improvements  were  annexed  to  the  freehold,  and  became  a 
part  of  it  to  all  intents  and  purposes.  If  a  recovery  had 
been  had  under  a  superior  title,  they  would  have  passed  to 
the  recoverer.  The  title  of  the  dowress  is  superior  to  that 
of  the  mortgagee  in  the  premises ;  and  I  know  of  no  rule  of 
law,  that  restrains  her  from  taking  her  third  part  of  the  free^ 
hold  with  all  the  improvements  on  it  antecedent  to  the 
alienation  of  the  husband  in  1812.    The  same  point  came 

-  <  iSSee  also  Ex  parte  QutiKry,  1  Mt,  477. 
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before  my  learned  friend,  Mr.  Chancellor  Kentf  in  Bale  ys* 
James  (1  Johns.  Ch*  R.  258),  and  was  by  his  cautious  jadg* 
ment  decided  in  the  same  way ;  and  I  derive  no  small  con- 
firmation of  my  opinion  from  finding  it  concide  with  his. 

The  report  of  the  conmiissioners  on  this  point  must  be 
confirmed. 

The  other  exception  presents  the  question,  whether  the 
water-wheel  and  mill-gearing  of  the  factory,  without  which 
it  cannot  be  put  in  operation,  are  fixtures  annexed  to  the 
freehold,  and  so  real  estate,  or  are  to  be  deemed  mere  per- 
sonalty. The  general  rule  undoubtedly  is,  that  whatever  is 
once  annexed  to  the  freehold  becomes  parcel  thereof,  and 
cannot  be  afterwards  severed  but  by  him,  who  is  entitled  to 
the  inheritance.  Therefore  it  is  laid  down  in  Co.  Lit.  53  a, 
that  if  glass  windows,  though  glazed  by  the  tenant  kimseyi 
be  broken  down  or  carried  away,  it  is  waste,  for  the  glass  is 
part  of  the  house.  And  so  it  is  of  wainscot,  benches,  doors, 
windows,  furnaces,  and  the  like,  annexed  or  fixed  to  the 
house,  either  by  him  in  the  reversion  or  the  tenant.  The 
same  doctrine  is  laid  down  by  Lord  Coke  in  the  close  of 
Herlakender^s  Case  (4  Co.  R.  63),  where  he  refers  to  a  case, 
then  recently  decided,  in  which  it  was  held,  that  waste 
might  be  committed  in  glass  annexed  to  windows,  for  it  is 
parcel  of  the  inheritance,  and  shall  descend,  as  such,  to  the 
heir,  and  the  executors  shall  not  have  them ;  and  although 
the  lessee  himself,  at  his  own  costs,  put  the  glass  into  the 
windows,  yet  being  once  parcel  of  the  house,  he  could  not 
take  it  away  or  waste  it.  It  was  likewise  then  resolved, 
that  wainscot,  be  it  annexed  to  the  house  by  the  lessor  or 
lessee,  is  parcel  of  the  house ;  and  there  is  no  difierence  in 
law  if  it  be  fastened  by  great  nails  or  little  nails,  or  by 
screws  or  irons  put  through  the  post  or  walls.  The  like  was 
adjudged  in  Cookers  Case  (Moore  177),  where  a  tenant  took 
away  doors  and  cheek  posts  of  a  house,  which  he  had  add- 
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ad  during  bis  tenancy.  Indeed,  the  doctrine  is  to  be  found 
in  the  Year  Books.  In  17  Edw.  2,  518,  it  was  held  waste 
for  a  tenant  to  pull  down  a  house  erected  by  him  during 
the  term.  In  20  Hen.  7,  13,  b.  and  21  Hen.  7, 26,  b.  27,  a. 
(which  I  incline  to  think  different  reports  of  the  same  case) 
it  was  decided,  that  a  furnace  erected  by  the  ancestor  in 
his  house  was  parcel  of  the  inheritance,  and  passed  Ho  the 
heir  and  not  to  the  executor ;  and  that  the  same  rule  would 
apply,  where  the  ancestor  had  fixed  vats  in  a  brew-house  or 
dye-house.  KingstnU  J.  on  that  occasion  said,  that  after  it 
was  once  fixed  to  the  freehold,  it  was  incident  to  the  fi*ee- 
hold,  so  that  it  was  parcel  thereof,  and  would  go  and  pass  at 
all  times  with  the  freehold*  This  doctrine  is  fully  recognis- 
ed by  Lord  Chief  Baron  Comyna  in  his  Digest  (Biens,  B.),  who 
lays  it  down  (which  is  very  applicable  to  the  present  case), 
that  mill-stones,  fixed  to  a  mill,  belong  to  the  heir  and  not 
to  the  executor.  It  is  also  recognised  by  the  Lord  Chancel- 
lor in  Cave  vs.  Cave  (2  Vem.  508) ;  and  by  Lord  Man9- 
fidd  in  Lawton  vs.  Salmon  (1  If.  Bl.  259,  note),  who  appli- 
ed it  in  favour  of  the  heir  as  to  salt-pans,  which  were  fixed 
in  salt-works  by  the  ancestor,  and  fastened  by  mortar  to  a 
brick  floor.  Indeed,  as  between  heir  and  executor  the  rule 
has  never  been  relaxed,  unless  the  case  of  the  cider-mill, 
cited  in  Laioton  vs.  Latoion  (3  Atk.  13),  is  an  exception^ 
which  may,  perhaps,  as  the  note  there  suggests,  have  turn- 
ed upon  a  custom,  or  as  Lord  EUenbaroughj  in  Elioei  vs. 
Maw  (3  Eoit^  36),  considers  it,  may  be  deemed  a  mixed 
case  between  enjoying  the  profits  of  land  and  carrying  on 
a  species  of  trade.  * 

In  modern  times  a  relaxation  has,  indeed,  taken  place  in 
cases  between  tenant  for  life  and  remainder-mati,  and  still 
more  favourably  in  cases  between  landlord  and  tenant  for  the 
benefit  of  trade.  The  authorities  are  most  ably  summed  up 
and  conmiented  on  by  Lord  Elhnborou^hf  in  Elwet  vs.  Mau 

VOL.  IV.  59 
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(3  East^  38) ;  and  it  would  be  a  useless  labour  to  review 
them.''  In  that  case  the  Court  decided,  whether  rightly  or 
not  I  am  not  called  upon  to  decide,  that  the  relaxation  as 
between  landlord  and  tenant  was  confined  to  erections  for 
the  benefit  of  trade,  and  did  not  extend  to  those  for  agricul- 
tural purposes. 

It  is  the  less  necessary  to  consider  the  nature  and  extent 
of  these  exceptions,  because  they  steer  wide  of  the  present 
ease,  and  all  proceed  upon  the  ground,  that  such  fix- 
tures are  annexed  to  the  freehold,  and  would,  under  the  gen- 
eral rule,  form  a  parcel  of  the  inheritance.^  In  Lawton  vsJ 
Salmon  (1  If.  BL  259,  n.),  Lord  Mansfield^  with  reference  to 
the  salt-^pans,  said,  "  that  the  salt  spring  is  a  valuable  inher- 
itance, but  no  profit  arises,  unless  there  is  a  salt-work, 
which  consists  of  a  building,  &c.  for  the  purpose  of  con- 
taining the  pans,  &c.  which  are  fixed  to  the  ground.  The 
inheritance  cannot  be  enjoyed  without  them.  They  are  ac- 
cessaries, necessary  to  the  enjoyment  and  use  of  the  princi- 
pal.  The  owner  erected  them  for  the  benefit  of  tlie  inher- 
itance." Every  word  here  used  is  equally  applicable  to  the 
case  now  before  the  Court.  The  water-wheel  and  gearing 
are  necessary  for  the  use  of  the  factory.  They  were  placed 
there  by  Merrick^  when  owner,  for  the  purpose  of  being  used 
as  parcel  of  the  factory.  The  mill  could  not  operate  with- 
out them.  They  were  never  disannexed  by  Merrick.  They 
passed,  or  might  have  passed  by  the  alienation  o{  Merrick,  as 
parcel  of  the  factory  mill.  That  has  not  been,  as  I  recol- 
lect, directly  denied ;  and  if  denied,  it  is  clearly  well  found- 

7  SeeaUo  Shepp,  7\>uchA10.—^  Dane^br.  147, 15S.-1Voodfall,  Land- 
lord and  Tenant,  ch,  9,  §  1.— Buiter  JV.  P.  34.— Totter'*  Ex'rs  B.  2,  <fc. 
4,  §  2. — Holmes  vs.  TVemper,  20  Johns,  R,  29.— Xfat^ton  vs.  Lawton,  3 
Mk.  la— Z>ud?ev  vs.  Warde^Jtnbl.  113.— J5cc*  vs.  Rebow,  1  P  J*Vl.  94. 
— £x  parte  Quincy,  1  .m.  ATV.—Penton  vs.  Robart,  2  East  R.  88.— 
PooU's  Case,  1  Sa&.  368.— Lee  vs.  Risdon,  7  TaunL  R.  188.— J8utfer'# 
JVb<e  34  6.  to  Co.  LU,  53. 

^SeeLu  vs.  Risdon,  7  Taunt,  R.  188. 
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od  ID  law.  The  citation  from  Cimiyn*s  Digest,  already  made, 
shows  it.  In  Shepp.  Touch.  (90)  it  is  laid  down,  that  '*  that, 
which  is  parcel  or  of  the  essence  of  a  thing,  albeit  at  the 
time  of  the  grant  it  be  actually  severed  from  it,  does  pass  by 
the  grant  of  the  thing  itself.  And  therefore  by  the  grant  of 
a  mill,  the  mill-stone  doth  pass,  albeit  at  the  time  of  the 
grant  it  be  actually  severed  from  the  mill.  So  by  the  grant 
of  a  house,  the  doors,  windows,  locks  and  keys  do  pass,  as 
parcel  thereof,  albeit  at  the  time  of  the  grant  they  be  actu- 
ally severed  from  it."^  These  are  stronger  cases,  than  the 
present,  for  here  there  was  no  severance  at  any  time  before 
the  dower  absolutely  attached  to  the  estate.  Fixtures  of 
this  nature  pass  also,  as  parcel  of  the  inheritance,  under  a 
levy  by  execution.  This  was  so  held  in  conformity  to  the 
rule  of  the  common  law  in  Goddard  vs.  Chace  (7  Mass.  R. 
432).  Nor  is  there  any  thing  in  Gale  vs.  tVard  (14  Mass. 
A.  352),  which  interferes  with  its  authority ;  for  the  ma- 
chines there  described  were  not,  strictly  speaking,  fixtures. 
The  same  answer  may  be  given  to  Cresson  vs»  Stout  (17 
Johns.  R.  117). 

Upon  the  plain  principles  of  the  common  law,  then,  the 
water-wheel  and  its  gearing  were  fixtures  annexed  to  the 
fireehold.  They  were  necessary  to  the  beneficial  use  of  the 
factory,  and  could  not  be  removed  without  prejudice  to  it. 
They  were  so  annexed,  not  by  a  tenant  for  life  or  for  years, 
or  for  a  limited  purpose,  but  by  the  owner  for  the  permanent 
enjo]rment  of  the  inheritance.  They  would  have  passed  as 
appurtenances  or  incidents  to  the  heir  by  descent,  to  a  pur- 
chaser by  sale,  and  to  an  execution  creditor,  who  should 
levy  on  the  estate,  as  parcel  of  the  factory.  Nothing  has 
been  done  to  disannex  them  from  the  freehold.  I  cannot 
therefore  perceive  any  ground,  upon  which  the  Court  can 


'  See  also  CoUgrave  vs.  Dias  SaniaSj  d  Bam,  if  Crtsw.  76.— >l7hton 
kmk  vs.  KeOoggj  15  Mass.  R.  159. 
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declare  them  nol  to  be  parcel  of  the  inheritance  for  the  pur- 
pose of  dower.  Against  the  heir  they  would  clearly  be 
parcel,  and  I  think  they  most  be  so  as  to  purchasers.  They 
do  not  fall  within  anyi  exception,  in  favour  of  which  the  an« 
cient  rule  of  law  has  been  relaxed. 

I  was  desirous  of  having  somewhat  more  full  knowledge 
of  the  nature  and  position  of  the  water-wheel  and  gearing, 
than  the  report  furnished ;  and  the  information  has  been 
furnished  by  the  intelligent  gentleman,  whose  statement  hat 
been  used  by  the  consent  of  the  parties.  He  clearly  shows 
them  to  be  fixtures  in  the  correct  sense  of  the  term.  The 
water-wheel  is  indeed  moveable,  and  hung  on  gudgeons, 
and  has  a  head-stock  not  fixed ;  and  the  gearing  consists  of 
upright  shafts  and  horizontal  shafts,  on  which  are  drums,  and 
on  these  are  belts.  All  these  are  connected  with  cog- 
wheels, and  the  belts  carry  the  motion  from  one  to  another. 
The  ends  of  the  shaft  of  the  wheel  rest  of  course  on  perma- 
nent fixtures  in  the  building ;  and  it  cannot  be  taken  out 
without  removing  a  part  of  the  building,  and  being  separated 
into  pieces. 

The  exception  therefore,  as  to  the  fixtures,  is  also  overrul- 
ed, and  the  report  is  confirmed. 

Decree  accordingly. 


[second  decbee.] 

This  cause  coming  on  again  to  be  considered  upon  the 
report  made  by  the  commissioners  appointed  to  assign  dow- 
er in  the  premises,  two  exceptions  were  taken  in  behalf  of 
the  respondents  to  the  said  report,  viz.  1st,  That  the  com- 
missioners erred  in  not  considering  "  the  mortgage  to  Rufiu 
Flint  of  October  the  21,  1808,  in  the  pleadings  mentioned  as 
an  alienation  by  the  said  Rosewell  Merrick^  so  as  to  edSsei 
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the  right  of  his  wife  to  dower."  2d.  That  the  commissionera 
erred  in  considering  ^*  the  water-wheel  and  the  main  gearing 
of  the  factory  as  real  estate."  The  exceptions  were  there- 
upon  argued  by  counsel  for  both  parties.  On  consideration 
thereof^  and  of  the  premises,  it  is  ordered,  adjudged,  and  de«- 
creed  by  the  Court,  that  the  said  exceptions  be  and  they 
hereby  are  overraled  ;  and  that  the  same  report  do^  in  these 
respects,  stand  confirmed.  And  further,  that  the  dower  there- 
in assigned  to  the  complainants  by  the  commissioners,  first- 
ly in  their  report,  upon  the  ground,  that  they  were  right  in 
their  opinion  on  the  points  above  excepted  to,  be,  and  hereby 
is  confirmed  and  assigned  to  the  complainants  accordingly ; 
and  that  the  same  report  do,  in  all  other  respects,  stand  con«> 
firmed.  And  it  is  further  ordered,  adjudged,  and  decreed^ 
that  the  respondents  do  deliver  possession  of  the  premises 
80  assigned  to  the  complainants  accordingly,  and  do  in  all 
otfker  respects  perform  this  decree ;  and  that  the  complain- 
ants do  recover  their  reasonable  costs  in  the  premises,  tax-< 
ed  at  ^5,75. 


Cyrus  B.  Pic<iUET  and  another  v$.  James  Swan. 

Where  the  plaintiff  joined  connts  on  a  bill  of  exchange  as  iodorsee,  with  counts  on 
bills  of  exchange  **  as  beneficiary  heir  and  administrator  of  (he  estate  of  J.  C  P. 
deceased,**  by  tiie  law  of  France,  and  thereby  proprietor  of  the  bills,  it  was  held, 
that  the  latter  counts  were  in  his  representative  character,  and  there  was  a  mis- 
joinder. 

In  snch  a  case  the  plaintiff  cannot  sue  on  the  bills  of  the  intestate  in  the  Circuit 
Court,  without  taiung  out  letters  of  administration  in  Massachusetts. 

Assumpsit  on  several  bills  of  exchatige,  drawn  by  the  de- 
fendant in  Paris^  payable  in  Boston.  On  some  of  these  bills 
the  plaintiffs  declared  as  indorsees ;  on  others  they  declared 
as  having  been  indorsed  to  one  Jean  Claud  Picquet^  the 
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father  of  the  plaintiflfs,  in  his  lifetime,  and  afterwards  he 
died  ;  and  the  plaintiffs  being  his  right  heirs,  by  the  law  of 
Francfi,  "  accepted  the  heirship  with  the  benefit  of  an  inventory/^ 
whereby  they  became,  by  the  laws  of  FrAnre,  "  the  beneficiary 
heirs  and  administrators  of  the  estate  "  of  the  said  /.  C» 
Piquet  at  his  death,  ^'  and  joint  and  lawful  and  only  proprie- 
tors "  of  these  bills  of  exchange.  The  plaintiffs  were  de- 
scribed in  the  writ,  '*  as  aliens  and  beneficiary  heirs  of  Jean 
Claude  Piquet:' 

The  defendant  pleaded  in  abatement  of  the  suit  two  pleas. 
1.  That  no  probate  had  ever  been  made  in  any  Probate 
Court  of  Massachusetts  of  any  last  will  or  testament  of  Jean 
Claude  Piquet^  nor  any  administration  there  taken  upon  his 
estate;  nor  were  the  plaintiffs  administrators  thereof  under 
any  administration  taken  in  any  of  the  United  States.  2. 
That  there  is  a  misjoinder  of  different  causes  of  action  in 
the  same  suit,  viz.  some  causes  in  the  plaintiffs*  own  per- 
sonal right,  and  others  in  their  capacity  as  administrators, 
executors  or  heirs  of  Jean  Claude  Piquet.  The  plaintiffs  de- 
murred to  both  pleas,  and  there  was  a  joinder  in  demurrer. 

The  cause  was  argued  by  /.  T.  Austin  for  the  plainuffs, 
and  by  fV.  SuUivan  and  Prescott  for  the  defendant. 

For  the  plaintiffs  it  was  argued,  that  the  first  plea  was 
bad  as  to  some  of  the  counts,  as  they  were  founded  on  in- 
dorsements to  the  plaintiffs  personally.  But  all  the  counts 
are  founded  on  the  personal  right  of  the  plaintiffs.  By  the 
law  of  France  the  absolute  property  is  vested  in  them ;  and 
the  lex  loci  governs  in  such  a  case.  2  Bos.  Sf  PuU.  232  ; 
4  Term.  Rep.  184;  3  Vez.jr.  200;  1  Binn.  346  5  4  Johns. 
Ch.  R*  460.  Persons  may  take  by  operation  of  law,  and  in 
such  case  may  sue  in  their  own  names,  as  proprietors,  as 
by  virtue  of  marriage.  Dalrymple  vs.  Dalrymple^  2  Haggard 
R.  54.  So  foreign  assignees,  in  cases  of  bankruptcy,  may 
sue  in  their  own  name  and  right  berei  or  at  their  election, 
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in  that  of  the  bankrupt.    4  Johns.  Ch.  R.  460 ;  1  Easty  R. 
10;  l^Mass.  R.  146. 

The  averment  in  the  writ,  as  to  the  plaintiffs*  right  as  ad- 
ministrators, is  misunderstood.  They  are  asserted  to  be  ben- 
eficiary heirs,  and  administrators,  and  joint  proprietors. 
Administration  cannot  be  taken  out  by  the  plaintiffs  here. 
They  are  not  in  the  country.  Our  Probate  Courts  have  bat 
a  limited  authority  to  grant  administration,  when  there  is 
etiatt  left  here.  The  plea  does  not  state,  that  /.  C.  Piquet 
left  any  estate  here.  These  bills  are  not  estate  in  Massachxir 
setts. 

The  second  plea  is  not  well  founded.  The  plaintiffs  do 
not  claim  as  administrators  of  the  deceased,  but  in  their 
own  right.  There  is  no  misjoinder  of  counts*  If  there 
were  a  misjoinder,  the  suit  would  be  abateable  only  as  to 
party  and  good  as  to  the  rest.  2  Dow.  R.  230* 
.*  For  the  defendant  it  was  argued,  that  if  there  was  a  mis- 
joinder, the  whole  suit  must  be  abated,  for  it  was  fatal  to 
the  whole.  Com.  Dig.  Abatement  G.  4 ;  Action  G. ;  Hob. 
88;  2  Lev.  110;  1  Salk.  10;  3  Inst.  Cler.  121;  Story's 
Plead.  54  ;  2  Sawnd.  209,  note.  The  plaintiffs  sue  in  the 
third  and  fourth  counts  in  a  representative  character.  The 
money  if  recovered  will  be  assets.  They  do  not  pretend  in 
these  counts  to  sue  as  indorsees.  If  not,  how  otherwise 
can  they  sue,  than  as  representatives  of  the  deceased  f  By 
the  French  law  '^  beneficiary  heirs  "  are  in  fact  administra- 
tors. Code  JVapoleonj  Art.  718,  724,  731,  739,  774,776, 
778,  782,  784,  788,  793,  796,  802,  803,  807,  814,816—842 ; 
1  Domat.  B.  3,  tit.  2,  ^^  2,  3.  An  administrator  sues  as 
owner,  but  it  is  also  in  autre  droit.  Here  the  attempt  is  to 
vest  a  right  to  sue  by  succession,  which  would  only  be  by 
assignment  by  the  ancestor  while  living.  This  contract 
being  to  be  executed  in  Massachusetts  must  be  governed  by 
our  law.     8  Term  R.  496 ;  2  W.  Bl.  1269. 
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The  ease  of  assignees  is  essentiallj  diflferent.  AmericM 
decisions  are  not  uniform  even  on  that  subject  in  favour  of 
the  right  of  the  assignees.  4  Johm.  Ch.  R.  460  ;  30  JokM. 
JR.  254 ;  5  Cranckj  289.  If  property  passes  by  aHgomeiily 
«till  the  assignees  mast  sue  in  the  nanie  of  the  assignor  of  a 
€ho9e  in  action.  A  debt  due  to  an  assignee  personally  and  a 
debt  due  to  a  banknipt  cannot  be  joined  in  one  suit.  Cov- 
ferR.  569;  2  Joknt.  R.  342;  I  Johns.  R.  127;  2  WiL 
911. 

Afterwards  the  following  opinion  in  sufastance  was  de- 
livered by  the  Court. 

3tort  J.  it  is  not  necessary  to  consider,  how  fiur  the 
plea&i  in  abatement  are  exact  in  their  fom,  nor  whether  both 
can  be  pleaded  successively  to  the  nrit.  The  substance  of 
the  objections  raised  upon  the  pleadings  is,  1st  4iiat4here  is 
a  misjoinder  of  different  causes  of  action,  some  in  a  personal^ 
and  some  in  a  representative  character ;  2d.  as  to  the  caus- 
es of  action  in  a  representative  character,  that  no  adminis- 
tration has  been  taken  out  in  any  court  of  probate  of  this 
state.  The  first  objection,  though  it  is  pleadable  in  abate- 
ment, IS  fatal  also  in  every  stage  of  the  suit,  if  well  found- 
ed ^  the  last  is  properly  pleaded  in  abatement ;  for  if  the 
defendant  pleads  in  bar,  it  is  an  admission,  that  the  plain- 
tiffs are  competent  to  sue  in  their  representative  character, 
if  they  state  such  character.  In  the  present  suit  some  em- 
barrassment might  arise,  because  the  representative  charac- 
ter is  not  set  forth  in  the  technical  language  of  the  common 
law. 

Some  doctrines  are  so  well  settled,  that  they  need  only  lo 
be  stated  to  command  assent.  Such  is  the  doctrine,  that  in 
Massachusetts  no  foreign  administrator  can  maintain  any  suit 

1  Com.  Dig.  Ahakmmij  G.  4,  AnHtm,  G.  L— CAtt  PL  906, 4i4. 
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withcnit  taking  oot  adiniDistration  ih  oor  Goorts  of  Probftte. 
That  principle  is  obligatory  upon  this  Coart  {fitting  in  the 
adminiiitratfon  of  local  law«  The  fkct,  that  no  such  admin- 
istration has  been  taketi  out  by  the  plaintiffs  is  admitted  by 
the  demurrer ;  and  therefore  the  only  inquiry  is,  whether 
upon  the  pleadings  the  first  objection  is  maintained.  In 
other  words,  are  any  of  the  causes  of  action  in  point  of  law 
brought  in  a  representative  character  f  It  appears  to  me, 
tliat  those  in  the  third  and  fourth  counts  clearly  are  so,  and 
ean  be  maintained  upon  no  other  ground.  I  lay  no  stress 
ttpon  the  language  of  the  writ«  describing  the  plaintiffs  "  as 
aliens  and  benefioiiary  heirs  of  Jean  Claude  PicqueC^  That 
allegation  may  be  gotten  over  as  mere  matter  of  personal  de- 
scriptjon*  But  the  third  and  fourth  counts  allege,  that  the 
bills  of  exchange  therein  declared  on  were  indorsed  to  /.  C. 
Piquet  in  his  lifetime,  and  belonged  to  him  at  his  decease, 
and  that  the  plaintiffs  are  his  right  heirs,  and  have  accepted 
the  heirship  with  the  benefit  of  an  inventory,  according  to 
tiie  laws  of  France^  and  thereby  have  by  the  same  laws  be- 
come ^'  the  beneficiary  heirs  and  administrators  of  the  estate 
of  J.  C  PicqueU^  and  as  such,  "  the  joint  and  sole  proprie- 
tors'^  of  the  same  billil.  Now,  if  I  am  at  liberty  to  examine 
into  the  Ftenth  laws,  I  cannot  bat  know,  that  this  is  precise- 
ly a  description  of  an  administrator  in  the  sense  of  the  com- 
Alon  law.  The  civil  law  throws  the  heirship  and  adminis-^ 
traffoft  upon  the  heir^  of  the  deceased ;  and  fbe^  acceptance 
OHTit  with  the  benefit  of  an  inventory,  is  the  same,  as  accept- 
ing it  with  a  liability  only  for  the  debts  of  the  deceased, 
eoejrtensive  Ivith  the  assets  coming  into  the  hands  of  the 
\mi.  Btil  the  eoutfls  plainly  state  the  death  of  the  bolder 
of  the  bills,  and  the  right  asserted  is  a  derivative  right  un- 
der biiti  by  operation  of  law  ^fter  bis  decease.  It  is  there- 
fore no4  a  personal  right  ef  the  pfaintift  upon  the  tt^jusitt 
inter  vivos  ;  but  a  right  claimed  in  virtue  of  a  representation 
TOL.  rv.  60 
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of  the  deceased  under  the  French  laws,  which  makes  the 
plaintiffs  successors  to  the  property  in  the  bills.  Under 
these  circumstances  the  plaintiffs  must  be  deemed  to  sue 
here,  as  administrators  of  the  property  of  the  deceased;  aod 
therefore  the  objections  are  maintained  in  their  fullest  ex* 
tent.  There  is  a  misjoinder  of  counts  and  the  want  of  a 
rightful  administration  under  our  laws. 

The  French  laws  may  prescribe  how  rights  shall  pass  to 
property  of  the  deceased  in  that  country ;  and  we,  out  of 
comity,  may  recognise  the  like  rights  as  to  his  property 
here.  But  the  mode  of  instituting  and  pursuing  remedies 
must  be  decided  by  our  laws.  Judgment  must  be  for  the 
defendant  on  the  demurrers. 

Judgment  accordinglj/m 


Michael  Omaly  vs.  James  Swan. 

After  a  forecloture  by  a  mortgai;ee  he  is  stiU  eotttled  to  recover  the  balance  of  the 
debt  due  him  beyond  the  value  of  the  mortgaged  premises  at  the  time  of  the  fore* 
closurei 

Assumpsit  to  recover  the  amount  of  a  simple  contract  debt, 
due  to  the  plaintiff,  for  which  a  mortgage  had  been  given 
as  collateral  security.  The  plaintiff  had  foreclosed  the 
mortgage  and  taken  possession  of  the  mortgaged  premises ; 
and  now  sought  to  recover  the  balance  of  the  debt,  deduct- 
ing the  value  of  the  mortgaged  premises  at  the  time  of  the 
foreclosure. 

fV.  Stdlivan^  for  the  defendant,  admitted  that  the  only 
question  in  the  cause  was,  whether  the  plaintiff  was  entitled 
by  law  to  recover  such  balance. 

F.  C.  Gray,  for  the  plaintiff,  stated,  that  the  point  had 
been  repeatedly  decided  in  favour  of  the  right  of  the  plain- 
tiff. 
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Story  J.  This  question  has  been  long  since  settled  by 
the  local  law.  In  Amory  vs.  Fairbanks  (3  Mms.  R,  562) 
the  Supreme  Coujrt  of  this  state  affirmed  the  right ;  and  this 
Court  afterwards,  in  Hatch  vs.  White  (2  Gallison  R.  1 52, 
161),  recognised  the  same  doctrine.  It  is  too  late  now  to 
controvert  it* 

Judgment  for  the  plaintiff. 


United  States  vs,  Michael  Keefe. 

Ad  endeavour  to  commit  a  revolt  is  an  offence  within  the  12th  section  of  the  act  of 

1790  rb.  9,  if  committed  in  n  foreign  port.    The  section  does  not  confine  the  pen^ 

alty  to  cases  on  thr  high  seas. 
If  in  no  indictment  tor  an  endeavour  to  commit  a  revolt,  it  is  averred  to  be  on  the 

high  Mas  the  allegation  is  not  material  to  be  proved ;  and  if  the  oifence  is  proved 

to  have  been  committed  in  Vi/oreign  port,  it  is  sufficient. 

Indictment  for  an  endeavour  to  commit  a  revolt  on  the 
high  seas  on  board  of  the  brig  Prudent,  Ellis  master. 

Upon  the  trial  it  appeared,  that  the  offence,  if  committed 
at  all,  wns  committed  on  board  the  brig  Prudenty  while  lying 
in  a  foreign  port;  and  the  question  was  made,  whether 
under  these  circumstances  the  indictment  could  be  main- 
tained. 

Blakey  for  the  United  States,  cited  3  Wheaton,  387;  5 
Wheatonj  76,  103;  i  Mason  R.  147,  443. 

Stort  J.  The  present  indictment  is  founded  on  the  1 2th 
section  of  the  crimes  act  of  the  30th  of  April,  1790,  ch.  9. 
My  opinion  i^,  that  it  is  not  necessary  to  prove  that  the 
offence  was  committed  on  the  high  seas  in  order  to  bring 
the  case  within  the  reach  of  that  section.  It  is  true,  that  in 
the  first  part  of  that  section  certain  offences  are  enumerated, 
having  reference  to  the  high  seas.  But  the  claue,  on 
which  the  present  mdictmeat  is  founded,  is  a  separate  and 
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substantial  clause,  aud  contains  no  refeienct  whatsoever  to 
any  place,  where  the  offence  may  be  coipmitt^d^  The 
words  are,  "  or  if  any  seaman  shall  confine  the  master  of  any 
ship  or  other  vessel,  or  endeavour  to  m^he  a  revolt  in  such 
ship,"  iie  shall  be  liable  to  the  punishment  prescribed  by 
the  act.  Now  both  of  these  offences  may  be  Qoromitted  as 
well  in  port  as  at  sea  ;  and  the  mischiefs  may  be  the  same 
in  either  place.  The  words  of  the  statute  therefore  being 
general  and  without  any  limitation,  and  the  competency  of 
congress  to  punish  such  offences,  as  well  in  port  as  at  sea, 
not  being  in  doubt,  I  can  perceive  no  reason  for  interposing 
a  limitation,  where  tbe  act  has  fixed  none. 

|t  is  true,  that  the  indictment  lays  the  offenee  to  have 
been  committed  on  the  high  sei^s ;  but  unless  the  jurisdic* 
lion  is  limited  to  the  high  seas,  that  allegation  is  in  this  case 
immaterial.  If  indeed  the  offence  had  been  committed  ia 
a  domestic  port,  it  might  have  be^n  mate/ial,  with  reference 
to  the  jurisdiction,  to  have  averred  the  place  where  it  wa« 
committed }  for  the  offence  would  theu  have  be^n  triable  in 
the  district}  wherein  it  was.  committed.  But  whtetbei  tb^ 
offence  be  committed  om  the  hinti  yeas  of  in  a  foreign  povt 
the  jurisdiction  equally  attachets  to  tbi9  Cowrt.  The  act  of 
congress  has  provided,  '^  that  the  trial  of  crimes  comwiti^d 
on  the  high  sea$s  or  \x\  auy  place  out  i^  the  JMprisdie^n  ^  any 
particular  state  [meaning  any  of  the  United  £|to^]>  sbaU  1^ 
in  the  district  where  the  offender  is  apprehended,  or  into 
which  he  may  first  be  broiRcht<"  ^  It  is  no  more  necessary 
to  prove,  that  this  offeiice  wa9  committed  on  the  high  aeasi 
than  in  a  case  of  thefts  it  could  be  necessary  at  commoft 
law  to  prove  it  w^s  committed  in  tlie  v#Fy  townshqsiA 
which  it  is  laid  in  the  ipdit^tm^nt*^    It  ia 
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a  1  Chitty  Crim,  Law,  200.— <Sbe  aiao  Rex  vs.  Mu>s,  8  Mod.  g.  137, 
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ed  to  be  done  any  where  within  the  county  (where  alone  it 
is  triable),  for  then  it  is  within  the  general  jurisdiction  of 
the  Couri,  which  is  all  the  law  requires. 

The  question,  as  to  the  construction  of  this  section  of  the 
statute,  has  already  been  decided  by  this  Court,  in  United 
SttUes  vs.  Hamilton  (1  Mason  R.  443).  And  the  other  point, 
as  to  the  proof  under  the  indictment,  has  been  decided  in 
the  same  way  by  the  Circuit  Court  of  the  United  States  in 
Pennsylvania,^ 

a  UnUed  Staks  vs.  Smiih,  Wharton's  Dig.  160,  art  19a 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


iTall  efrruCt 


RHODE  ISLAND,  NOYBMBKR  TERM,  1824,  AT  PROVIDENCK. 


C  Hon.  JOSEPH  STORT,  Associiite  Justice  of  the  Sapreme  Court 
BEFORE  ^  ^^^  jQyj^  PITMAN,  Dbirict  Judge. 


William  Buffum,  Jr.  vs.  Barney  Mebrt. 

A  delivered  cottoD  yarn  to  B.  od  a  contract  that  the  same  should  be  manulactoied  iii> 
to  plaids;  JB  ^  ••  to  find  the  ^fiUing,  and  was  to  weave  so  many  yuils  of  the 
plaids  at  15  cents  pt^r  >arri,  as  v  as  equal  to  the  value  of  the  yam  at  65  cents  per 
poi'ud.  Held,  that  b>  delivery  of  the  yarn  to  B  the  property  thereof  vested  ia 
him« 

JL  ROVER  for  2900  pounds  of  cotton  yarn  and  7000  yards  of 
coUon  cloth.     Plea,  the  general  issue. 

At  the  trial  of  the  cause,  it  appeared  in  evidence,  that  the 
plaintiff  was  the  owner  of  2900  pounds  of  colion  yam,  and 
offered  to  sell  it  to  one  Hutchinson  (who  afterwards  failed  and 
his  pruperty  came  by  assignment  to  the  defendant) ;  Hutch' 
inson  declined  buying,  but  offered  to  take  the  yarn  at  the 
price  of  sixty-five  cents  per  pound,  and  to  pay  the  plaintiff 
the  amount  in  plaids  at  fifteen  cents  per  yard.  He  farther 
offered,  as  nearly  as  he  could,  to  use  the  plaintiff's  yam  in 
making  the  warp  of  the  plaids,  and  to  use  for  filling  other 
yarn  of  as  good  a  quality.  The  bargain  was  accordingly 
closed,  and  the  yarn  delivered  to  Hutchinsinu    At  the  time  of 
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HtttcAt?»on'5  failure  the  yarn  was  not  manufactured  into  cloth, 
but  together  with  his  other  property,  was  assigned  to,  and 
came  into  the  possession  of  the  defendant,  for  the  benefit  of 
Hutchituon^s  creditors. 

Thomas  Burgess^  for  the  plaintiff,  contended  upon  this  ev- 
idence, that  the  plaintiff  was  entitled  to  recover,  because  the 
property  in  the  yarn  did  not  pass  to  Hutchinson  under  the 
contract,  but  remained  in  the  plaintiff.  He  cited  10  Johns.  IL 
287  ;  19  Johns.  R.  44. 

Tibhets^  for  the  defendant,  contended,  that  by  the  bargain 
and  delivery,  the  property  in  the  yarn  passed  to  Hutchinson^ 
and  the  plaintiff  was  to  be  paid  in  plaids,  to  be  made  out  of  the 
yarn;  but  until  made  and  delivered,  the  plaintiff  had  no 
property  in  them. 

Stort  J.  My  opinion  upon  this  evidence  is^  that  by  the 
contract  and  delivery,  the  property  in  the  yarn  passed  to 
Hutchinson.  It  was  not  a  contract,  whereby  the  specific 
yarn  was  to  be  manufactured  into  cloth  wholly  for  the  plain- 
tifi's  account,  and  at  his  expense,  and  nothing  but  his  yarn 
was  to  be  used  for  the  purpose.  There  the  property  in  the 
yarn  might  not  be  changed ;  but  here  the  cloth  was  to  be 
made  of  other  yarn  as  well  as  the  plaintiff^s,  the  warp  of  the 
plaintiff^s  yarn,  ihe  filling  of  the  defendant's.  The  whole 
cloth,  when  made,  was  not  to  be  delivered  to  the  plaintiff,  but 
ao  much  only  as  at  fifteen  cents  per  yard  would  pay  for  the 
plaintiff's  yarn  at  sixty  five  cents  per  pound.  What  is  this,  but 
the  sale  of  the  yam  at  a  specified  price,  to  be  paid  for  in  plaids 
at  a  specified  price  ?  Suppose  after  the  delivery  of  the  yarn  to 
Hutchinson  it  had  been  burnt  up,  would  not  the  loss  have  been 
his  ?  Suppose  after  the  plaids  were  manufactured,  and  be- 
fore delivery  of  any  part  to  the  plaintiff,  they  had  been  des- 
troyed, would  the  loss  have  been  the  plaintiff's  ?  Certainly 
not.    The  plaids  when  manufactured  would  have  been  Hutch- 
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inmCi^  and  the  plaintiff  would  not  have  been  entitled  to  any 
part  of  them  before  delivery  to  him  In  pursuance  of  the 
contract. 

In  the  case  of  Babcock  vs.  GiU  (10  Johns.  R.  287),  there 
was  in  the  opinion  of  the  Court  a  constructive  delivery  of  the 
pearl-ashes  to  the  plaintiff  after  the  manufacture,  and  ibey 
were  separated  from  the  other  parcels.  The  case  of  Seymour 
vs.  Brown  (19  Jokn$,  R.  44)  is  also  distinguishable  from  that 
before  the  Court.  There  the  wheat  was  to  be  delivered  to 
the  defendants,  and  a  barrel  of  flour  was  to  be  returned  for 
every  five  bnshels.  The  Court  were  of  opinion,  that  the  facts 
did  not  prove  a  sale  of  the  wheat,  or  an  exchange  of  it  for 
flour  at  so  many  bushels  per  barrel.  They  must  have  con- 
sidered it  like  the  case  of  a  bailment  of  the  wheat  to  be  ground 
into  flour,  or  a  locatio  operis  faciendu  I  do  not  perceive  oth- 
erwise how  that  case  can  be  supported,  io  point  of  law.  If 
the  floor  to  be  relarned  was  not  to  be  fproand  out  of  the  iden- 
tical wheat  sent  by  the  ptaindffss  it  is  difficult  to  pereerve  how 
it  difiered  from  the  common  case  of  an  excbainge  or  sale.  The 
property  open  the  delivery  passed  to  the  defendanf,  unless 
he  was  to  return  the  same  wheat  ground  into  flour.  If  not  to 
be  returned,  then  supposing  be  bad  sent  floor  to  trtt  plaintiffs, 
ground  from  other  wheat,  would  it  be  contended,  that  the 
defendant's  wheat  was  not  the  property  of  the  defendant  f  If 
not,  when  did  it  become  the  property  al  the  defendant  ?  cer- 
tainly at  the  time  of  the  deBvery.  The  bargain  was  then 
complete.  The  rule  is  correctly  laid  down  by  Sir  WUliam 
Jones  m  his  ESssay  on  Bailments  (p.  64,)  where  speafcmg  of 
loans  of  money,  wine,  corn,  and  other  things,  which  are  not 
to  be  specifically  restored,  but  only  in  equal  valtrc  or  <|uantf- 
ty,  he  adds,  that  m  such  case  the  abeohxte  property  of  them  is 
transferred  to  the  borrower,  for  in  such  case  it  is  not  a  bail- 
ment, but  it  becomes  a  debt.^    So  again  quoting  JSfenus^  he 

^  Jonts  on  Bailment^  64,  102. 
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says,  ^^  if  an  ingot  of  silver  be  delivered  to  a  silver-smith  to 
make  an  urn,  the  whole  property  is  transferred,  and  the  em- 
ployer is  only  a  creditor  of  metal  equally  valuable^  which  the 
workman  engages  to  pay  in  a  certain  shape."^  In  such  a 
case,  the  only  question  is,  whether  the  specific  ingot  is  to 
be  wrought  op  into  the  urn,  or  any  other  ingot  of  equal  val- 
ue. If  the  former,  it  is  a  bailment,  if  the  the  latter,  a  con- 
tract for  making  and  delivering  an  urn,  in  consideration  of 
receiving  an  ingot  of  silver,  and  the  payment  of  the  expen- 
ses of  the  workmanship.  What  is  a  sale  or  exchange  ? 
Bladut<me  says  it  is  a  transmutation  of  property  from  one  man 
to  another  in  consideration  of  some  price  or  recompense  in 
value*  If  il  be  a  commutation  of  goods  for  goods,  it  is  more 
properly  an  exchange.^  Now  that  is  precisely  the  present 
case.  Cotton  yarn  was  here  bargained  for  plaids,  to  be  de- 
livered at  a  future  time  at  certain  stipulated  prices.  When 
the  bargain  was  completed  by  delivery  of  the  yarn,  the 
property  in  the  latter  passed  to  Hutchinson. 

The  plaintiff  upon  this  expression  of  the  opinion  of  the 
Court,  discontiaued  his  suit. 

iStit^  discontinued. 

I  Jone$  on  BaUmeni,  VXk  s  2  Blocfc.  Com.  446. 
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United  States  vs,  Timotbht  Green. 

Upon  a  habeas  eorjnu  to  restore  an  infant  to  the  custody  of  ber  parent,  the  Coort  will 
look  into  all  the  facts  stated  in  the  return,  and  will  not  discharge  the  defendant, 
simply  because  be  declares  the  infant  not  to  be  in  bis  possession,  power,  or  custo- 
dy, if  the  conscience  of  the  Court  is  not  satisfied,  that  all  the  material  facts  ara 
disclosed. 

An  attachment  is  the  usual  process  to  bring  a  party  into  Court,  where  be  has  not 
made  a  true  return ;  and  if  he  is  present  in  Court,  no  such  process  is  Decenary  ; 
but  the  Court  may  pass  an  order  directing  him  immediately  to  answer  interroga- 
tories. * 

A  father  is  not  of  course,  upon  a  habeas  eorjnu,  entitled  to  the  custody  of  bis  iafant 
child,  if  brought  into  Court,  but  the  Court  will  exercise  its  discretion  on  the  sub- 
ject, and  place  the  infant  where  it  will  be  most  for  its  benefit. 

ETabeas  Corpus  upon  the  petition  of  Aaron  Putnam^  a  cit- 
izen of  JWu7  York,  against  Timothy  Green,  a  citizen  of  Rhode 
Island,  to  bring  up  the  body  of  Eliza  A,  Putnam,  an  infant 
daughter  of  Putnam,  about  ten  years  old,  alleged  to  be  wrong- 
fully detained  in  the  custody  of  the  defendant,  who  was  her 
grandfather.  Upon  the  execution  of  the  writ,  a  special  re- 
turn was  made  by  the  defendant,  alleging,  that  the  infant 
was  the  child  of  his  daughter  Mary,  who  married  Putnam 
and  had  since  deceased:  that  in  1817,  Putnam  became 
embarrassed  and  brought  his  wife  and  the  said  infant  to  re- 
side at  his  house  in  J^orth  Providence,  where  they  lived  for  two 
years  :  that  they  were  subsequently  removed  to  Conneeticuij 
and  again  came  back  to  his  house  with  the  consent  of  Putnam: 
that  the  wife  died  in  his  family  in  1820,  and  upon  her  death- 
bed requested  her  parents  to  keep  and  bring  up  the  said 
infant  as  their  own :  that  they  promised  accordingly  so  to  do : 
that  the  infant  had  ever  since,  until  within  a  few  months,  re- 
sided in  his  family,  and  she  was  then  placed  by  them  in  the 
Friends'  Seminary  at  Providence  for  education:  that  he 
called  at  that  Seminary  this  morning  to  see  her,  and  then 
understood  she  was  not  there,  and  the  superintendant  did 
not  know  where  she  was,  or  how  she  went  away :  that  the 
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infant  never  had  been  under  any  restraint,  but  was  at  all 
times  at  perfect  liberty  in  his  family  ;  that  she  had  a  great 
unwillingness  to  go  away  and  live  with  her  father :  and 
*^  that  neither  at  the  coming  of  the  writ  to  him,  nor  at  any 
time  since,  has  the  said  Elizabeth  (the  infant)  been,  nor  id 
she  now  in  his  power,  possession,  custody,  or  control.*'- 

Upon  this  return,  Elisha  tViUiatns,  for  the  petitioner  (Put" 
nafn)^  moved  for  an  attachment  against  the  defendant,  ground- 
ed upon  the  insufficiency  of  the  return.  He  argued,  that 
the  defendant  had  not  answered  the  exigency  of  the  writ : 
that  the  return  was  evasive  and  did  not  state  all  the  facts 
within  the  knowledge  of  the  defendant,  who  had  spirited 
away  the  infant  to  avoid  the  process :  that  an  attachment 
in  such  cases  was  the  proper  process.  5  Term  /{.  89 ; 
10  Johns.  R.  328. 

Cozzens  and  Hunter  for  the  defendant,  e  contra,  argued, 
that  the  return  was  full  and  direct,  and  not  evasive :  that 
it  was  in  the  very  terms  of  those  returns,  which  courts  of  law 
had  held  sufficient :  that  a  writ  of  habeas  corpus  only  issues 
in  cases  of  coercive  restraint  of  a  party  in  the  custody  of 
another.  Here,  there  was  no  restraint,  and  the  defendant 
had  stated  his  inability  to  produce  the  infant  in  the  fullest 
terms.  He  ought  therefore  to  be  discharged  from  farther 
inquiry  and  process.  5  Term,  R>  69 ;  3  Bac.  Abridg.  Ha" 
beas  Corpus  J  p.  436 ;  13  Johns.  R*  418. 

Stort  J.  In  cases  of  this  nature  the  Court  will  look  into 
all  the  facts  stated  in  the  return,  and  ascertain  if  they  contain 
a  satis&ctory  statement,  upon  which  the  party  ought  to  be 
discharged.  It  will  not  discharge  the  defendant,  simply 
because  he  declares,  that  the  infant  is  not  ^*  in  his  power, 
possession,  control,  or  custody,"  if  the  conscience  of  the 
Court  is  not  satisfied,  that  all  the  material  facts  are  fully  dis- 
closed.   That  would  be  to  listen  to  mere  forms  against  the 
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claims  of  substantial  justice,  and  the  rights  of  personal  lib- 
erty in  the  citizen.  In  ordinary  cases,  indeed,  such  a  de- 
claration is  satisfactory,  and  ought  to  be  decisive,  because 
there  is  nothing  before  the  Court  upon  which  it  can  gromid 
a  doubt  of  its  entire  verity,  and  that  in  a  real  and  legal  seoae 
the  import  of  the  words  ^'  possession,  power,  or  custody''  ia 
fully  understood  and  met  by  the  party.  The  cases  of  The 
King  vs.  fVintan  (5  Term.  R.  89),  and  of  Samml  Siat^ty  (10 
John.  R.  328).  show  with  what  jealousy  courts. watch  the 
terms  of  returns  of  this  nature.^  In  those  ca^es  there  was 
enough  on  the  face  of  the  return  to  excite  suspicions,  that 
more  was  behind,  and  that  the  party  was  really  within  the 
constructive  control  of  the  defendant.  Upon  examining  the 
circumstances  of  this  case,  I  am  not  satisfied,  that  the  return 
contains  all  those  facts  within  the  knowledge  of  the  defend- 
ant, which  are  necessary  to  be  brought  before  the  CkNirt, 
to  enable  it  to  decide,  whether  he  is  entitled  to  a  discharge, 
or,  in  other  words,  whether  he  has  not  now  a  power  to  pro- 
duce the  infant,  and  control  those  in  whose  custody  she  is.. 
There  is  no  doubt,  that  an  i)ttachment  is  the  proper  pro- 
cess to  bring  the  defendant  into  Court.  Bat  suppose  he 
were  here,  the  next  step  would  be  to  require  him  to  purge 
his  supposed  contempt,  and  to  answer  interrogatories.  Thst 
is  the  very  object  of  the  present  motion.  But  an  attachmeal 
can  be  necessary  only  when  the  party  is  not  present  in  Court. 
The  defendant  is  now  personally  present,  and  the  Court  may 
directly  make  an  order,  that  he  shall  answer  fiurther  interrog- 
atories to  be  drawn  up  at  the  bar.  It  is  whc^ly  unnecessa- 
ry to  go  a  circuitous  route,  when  there  is  a  direct  path 
open  before  us.  I  shall  therefore  make  an  order  to 
efiect.  Order  according. 
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Upon  this  cnrder  the  defendant  answered  a  apries  of  inter- 
rogatories pot  by  leave  of  the  Court  in  writing  tc0  biro.  These, 
however,  being  still  unsatisfiictory  to  the  plaintiff,. 

£  fViUifhns  iMk  ^iS'lbehalf  moved  for  an  attachmetit,  which 
motioii>cras  Apposed  by  Cozxem  and  Hunter  for  the  defend* 
ant.     Upon  this  motion,  a  wide  discussion  arose  as  to  the 

right  of  the  father  to  have  the  custody  of  the  infant  under 

'4        # , «  < 

the  cincums^^^es  of  the  case. 

./  \^»*  \l*  ' 
S^j^^  flAs  to  the  question  of  the  right  of  the  father 
to  have  the  custody  of  his  iniant  child,  in  a  general  sense  it 
is  true.  But  this  is  not  on  account  of  any  absolute  right  of 
the  father,  but  fur  the  benefit  of  the  infant,  the  law  presum- 
ing it  to  be  for  its  interest  to  be  under  the  nurture  and  care 
of  hi^.natural,  protectoryb<rth  for  maintenance  and  educa- 
tion. *  fIrHjpn,  therefore,  the  Court  is  asked  to  lend  its  aid 
to  put  the  infant  into  the  custody  of  the  father,  and  to  with- 
draw him  from  other  persons,  it  will  look  into  all  the  circum- 
stances, and  ascertain  whether  it  will  be  for  the  real,  perma- 
nent interests  of  the  infant ;  and  if  the  infant  be  of  sufficient 
discretion,  it  will  also  conssult  its  personal  wishes.  It  will 
free  it  from  all  undue  restraint,  and  endeavour,  as  far  as 
possible,  to  administer  a  conscientious,  parental  duty  with 
reference  to  its  welfare.  It  is  an  entire  mistake  to  suppose 
the  Court  is  at  all  events  bound  to  deliver  over  the  infent  to 
his  father,  or  that  the  latter  has  an  absolute  vested  right  in 
the  custody.  The  case  of  The  King  vs.  De  MannevUie  (5 
East  /2.  221)  is  not  inconsistent  with  this  doctrine ;  but  on 
the  other  hand  supposes  its  enstence.  The  Court  there 
thought  it  for  the  interest  of  the  child  to  give  the  custody  to 
the  father.  The  judges  thought  there  was  no  reason  to 
suppose  the  father  would,  abuse  his  right,  or  injure  the  child. 
Lord  Eldonj  in  De  ManneviUe  vs.  De  ManneviUe  (10  Ves. 
52),  avowed  his  approbation  of  the  doctrine,  and  said,  he  had, 
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exercising  the  authority  of  the  king,  as  parens  pairuz^  re- 
moved children  from  the  custody  of  their  fieither,  when  he 
thought  such  custody  unsuitable.  The  case  of  JIf.  £.  Wal^ 
dron  (13  Johns.  A.  419)  is  directly  in  point;  and  to  the  same 
effect  is  The  King  vs.  Smith  (2  Strange  R.  982).^  My  judg- 
ment follows  these  cases  without  hesitation. 

Mem.  The  cause  lay  over  until  the  next  morning,  when 
the  parties  entered  into  a  specific  agreement,  as  to  the 
custody  of  the  infant,  which,  being  sanctioned  by  the  Court, 
was  by  consent  entered  of  record.     Whereupon 

Further  proceedings  were  stayed. 


Brownell  et  ux  vs.  Charles  De  Wolf. 

A  devised  to  **  all  his  surviving  children  in  equal  divisions'*  all  his  real  estate,  and  sab- 
sequently  bj  a  codicil  revoked  the  devise  as  to  his  daughrer  E^  without  any  devise 
over  of  her  share.  Held,  that  thit  the  device  being  to  the  citildren  as  femmts  tis 
common,  the  revocation  as  to  £  did  not  pass  her  sbaie  to  the  other  sorviving  chil- 
dren, but  It  was  intestate  estate. 

A  codicil  confirming  a  will  is  in  law  a  republication  of  the  wiU  so  as  to  pass  real  et- 
tate  intermediately  purchased. 

A  legacy  bequeathed  to  a  granddaughter  by  the  codicil.  **  in  lieu**  of  a  devise  in  the 
will  to  her  mother,  who  had  since  deceased,  is  a  revocation  of  the  original  devife 
to  the  mother* 

Ejectment  for  certain  parcels  of  land  in  the  state  of 
Rhode  Island.  The  case  arose  upon  the  construction  of  the 
will  of  Charles  De  Wolf,  late  of  Bristol  in  the  state  of  Rhode 
Islandy  deceased.  The  material  clauses  upon  which  the 
questions  arose  were  as  follows  : — 

The  will  was  made  in  May  1806,  and  after  the  usual  in- 
troductory  clause  it  proceeds  thus  :  "First,  after  the  pay- 
ment of  all  my  just  debts  and  funeral  charges,  I  give  and 
bequeath  all  my  real  and  personal  property,  household  fur- 
niture excepted,  to  my  surviving  children  in  equal  division." 

9  .S^e  also  Rex  vs  Delaval,  3  Burr.  1434.-^  Bac.  Mridg.  Mabeas 
Corpus,  B.  and  Mr.  GuUlim^s  note. 
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It  then  directs  his  sons,  George  and  Charles^  who  were  his 
executors,  to  hold  the  part,  when  divided,  which  was  al^ 
lotted  to  his  son  fVilliam^  then  insane,  aod  to  apply  the 
interest  thereof  to  his  support,  and  after  his  death,  if  he 
should  not  be  restored  to  his  senses,  to  take  the  same  to 
their  own  use  as  a  compensation  for  their  attention.  The 
testator  then  proceeds  to  dispose  of  his  household  furniture 
generally  among  his  surviving  daughters,  making  other  pro- 
visions for  the  use  of  the  same  by  bis  wife  during  her  life, 
and  giving  his  wife  certain  property  in  lieu  of  dower. 
Then  comes  the  following  clause.  '^  Item,  I  give  all  my 
real  estate  to  my  surviving  children  to  be  equally  divided 
among  them.^  He  then  makes  certain  specific  bequests  of 
personal  property  to  his  sons  and  daughters  respectively,  by 
name,  and  directs  in  case  of  his  death  while  hu  younger 
children  are  minorsj  that  his  executors  should  set  oiT  to  them 
his  bank  stock,  to  go  asiar  as  it  might  in  payment  of  their 
shares  of  the  personal  estate. 

Such  is  the  substance  of  the  will.  At  this  period  the 
testator  had  seven  children  living,  viz.  George^  Charlei^ 
WtUiam,  Sophia,  Martha,  Eliza,  and  Luda  Emelia.  Wheth- 
er he  had  had  other  children,  who  were  then  deceased,  does 
not  appear,  though  in  some  aspects  of  the  will  that  fact 
might  have  been  very  material.  Sophia  died  in  March, 
1808,  leaving  no  issue.  In  May  1812,  the  testator  made  a 
codicil  to  his  will  (declaring  it  to  be  such),  one  great  ob- 
ject of  which  seems  to  have  been  to  disinherit  his  daughter 
Martha,  who  it  seems  had  married  against  his  wishes.  By 
this  codicil  he  says,  '^  Whereas  in  my  said  will  I  have  given 
to  my  daughter  Martha,  as  therein  expressed,  every  part  and 
parcel  of  said  will  as  it  respects  my  daughter  Martha  be 
null  and  void,  and  hereby  revoked ;  and  that  I  do  hereby 
order  and  declare,  and  my  will  is,  that  my  said  daughter 
Martha  have  the  sum  of  five  dollars  only,  to  be  paid  her  by 
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my  executors ;  and  my  will  further  is,  that  the  portion  or 
Ugacify  which  was  given  in  my  said  wiU  to  my  davghter  Marthoj 
■hall  be  equally  dividedy  and  given  to  my  other  heirs,  as  is 
therein  expressed ;  and  in  case  my  daughter  Martha  should 
outlive  or  survive  her  husband  (so  called)  Thomas  Warren 
I  do  hereby  recommend  her  to  the  brotherly  care  of  my  two 
eons,  George  De  Wolf  and  Charles  De  Wolf,  that  they  do 
supply  her  with  comfortable  food  and  clothing."  He  then 
makes  other  provisions  respecting  his  wife  and  his  household 
furniture,  &c.  and  concludes  by  declaring,  that  if  any  of  his 
heirs  should,  contrary  to  this  codicil,  give  any  of  his  estate 
to  his  daughter  MarAOf  her  husband,  or  childten,  the  same 
shall  be  forfeited  to  the  poor  of  the  town  Bristol. 

In  December,  1814,  WHUam  died  without  issue,  and 
jESt»i,  having  intermarried  with  one  William  Verwn^  died  in 
April,  1815,  leaving  one  child,  Elixa  De  Wolf  Vernon.  In 
June  1816,  the  testator  made  another  codicil  (his  daughter 
Ijiuxa  Emdia  having  also  iocurred  bis  displeasure  bv  raav- 
riage),  in  which,  after  reciting  that  by  his  will  in  1806^  he 
had  made  his  daughters  Martha  and  X^icmi  Emdia  equid 
with  his  other  children,  and  that  by  a  codicil  ^*  made,  pub- 
lished, and  annexed"  to  his  will,  bearing  date  in  Hay  1820, 
he  had  revoked  what  he  had  given  to  Martha^  he .  adds,  *<  I 
do  by  this  my  writing,  which  I  hereby  declaie  to  be  a  second 
codicil  to  my  said  will,  make  null  and  void  what  I  hme  done 
in  my  said  will  and  first  codicil  respecting  my  saiid  daughters 
Martha  and  Lucia  Emdia ;"  and  he  then  directs  his  execu- 
tors to  invest  $10,000  in  the  contemplated  national  badt, 
for  each  of  his  said  daughters,  &c.  *^  the  interest  or  dividend 
of  which,  as  they  become  due,  are  to  be  paid  to  my  said 
daughters  during  their  natural  lives,  and  to  the  heirs  of  their 
bodies  respectively  (if  such  they  may  have),  till  said  heirs  of 
teach  of  my  said  daughters  shall  have  arrived  to  the  age  of 
twenty-one  years.    And  when  all  the  heirs  of  either  of  my 
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said  daughters  shall  have  arrived  to  the  age  of  twenty-one 
years,  then  the  said  sum  of  j^  10,000  may  be  divided  equally 
between  them  ;  and  in  the  event  of  either  of  my  said  daugh- 
ters dying  leaving  no  heirs,  or  of  having  heirs,  such  heirs 
dying  before  they  come  to  the  age  of  twenty-one  years,  then 
the  above  stock  shall  revert  equally  to  my  surmving  chil- 
dren." He  then,  *^  in  lieu  of  what  he  had  bequeathed  in  ki$ 
will  to  his  daughter  Eliza^'^^  bequeaths  to  her  daughter  Eliza 
De  Wolf  Vemon  the  sum  of  $20,000  to  be  invested  &c. 
After  making  some  other  provisions,  he  revokes  the  clause 
of  forfeiture  contained  in  the  former  codicil. 

In  February,  1820,  the  testator  made  a  third  codicil  to 
his  will,  reciting  that  a  change  of  circumstances  had  requir- 
ed him  to  make  some  alterations  as  to  the  manner  of  invest- 
ing the  $20,000  given  to  his  granddaughter,  E.  D.  Vernon^ 
and  he  accordingly  substituted  other  provisions.     He  then 
proceeds  to  make  other  provisions  for  his  wife,  in  lieu  of  her 
dower,  and  then  makes  the  following  devise  :  ^'  It  is  my  will 
that  the  house  and  farm  which  I  bought,  lying  in  Pepper^ 
squashj  which  I  bought  for  my  daughter  Martha^  shall  be 
her  property  during  herlife,  and  at  her  decease  shall  descend 
to  her  oldest  male  heir ;  but  in  case  there  should  be  no  male 
heir,  then  the  estate  to  be  equally  divided  among  her  sur- 
viving heirs.    It  is  also  my  will,  that  the  house  I  own  in 
Providence^  together  with  the  furniture,  I  give  to  my  daugh- 
ter Lucia  E.  Browndl  during  her  life^  and  at  her  decease  I 
bequeath  it  to  her  oldest  male  heir ;  but  in  case  there  should 
be  no  male  heir,  then  the  estate  to  be  equally  divided  among 
her  surviving  heirs."    He  then  closes  the  codicil  as  follows : 
"  All   other  parts  of  my  will  which  this  last  codicil  does 
not  afiect,  to  be  observed  and  complied  with.     All  my  per- 
sonal estate  (except  what  is  before  disposed  of),  after  all  my 
debts  are  paid,  I  give  to  my  sons  George  and  Charles  De 
Wolf    That  my  intentions  may  be  fairly  understood  in  my 
VOL.  IV.  62 
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■econd  codicil,  as  it  respects  the  gift  to  my  two  daughterly 
my  meaning  is,  that  the  interest  of  the  |^  10,000  for  eack 
of  them  shall  be  paid  to  them  during  their  natural  liYes." 

In  the  intermediate  time  between  the  making  of  the  will 
in  1 806  and  the  making  the  last  codicil,  viz.  in  the  years 
1806,  1810,  1811,  1813,  1817,  and  1818,  the  testator  par« 
chased  certain  parcels  of  real  estate,  of  which  the  plaintift 
claim  one  fifth  part  as  the  share  of  Lucia  EmeKa  (one  of 
the  plaibtiffs)  in  her  father's  estate,  as  intestate  estate.  The 
testator  also  purchased  other  real  estate  in  1821  and  1823; 
and  died  in  the  month  of  August  1822,  and  his  wiH  and  the 
codicils  thereto  were  duly  proved  and  approved  by  the 
proper  Court  of  Probate. 

•  The  cause  came  on  for  argument  upon  a  special  verdicl 
in  substance  as  follows  ^^ 

We  find,  that  on  the  27th  day  of  May,  1806,  CharUi  De  ' 
Wclf  o(  Briitol  Sic.  was  seised  in  his  own  right  in  fi^  sifin* 
pie  of  all  the  lands  of  which  he  died  seized,'  except  certain 
of  the  lands  herein  after  mentioned :  that  then  and  there 
he  made  and  executed  his  last  will  and  testament,  in  the 
words  and  figures  «s. set  forth  in  the  annexed  copy  thereof^ 
which  18  to  be  taken  as  a  part  of  our  finding :  that  said 
will  was  executed  in  due  form  of  law  and  is  duly  proved : 
that  at  the  date  of  said  will  the  testator  bad  living  sevea 
children,  mz.  Charge  De  Waif^  Charles  De  Wolfj  Jun.,  WU' 
liam  De  Woif,  S&pkia  De  Wolf,  Martha  De  Wolf,  Eliza  De 
Wo^md  Lujcia  Emelia  De  Wfdf.  That  three  of  them  de- 
ceased in  the  life  time  of  the  testator,  viz.  SopAta,  WHUamf 
and  Eiiza:  that  Sophia  died  14th  March,  1808,  single, 
leaving  no  lineal  heir :  that  WtUiam  died  on  the  30th  of  De- 
cember, 1814,  leaving  no  lineal  heir :  that  Eliza  intermarried 
with  William  Vernon,  and  died  on  the  1 1  th  of  April,  181 5» 
leaving  one  child,  viz.  Eliza  De  Wolf  Vernon.  We  find^ 
that  the  testator  afterwards,  m*  on  the  13th  day  of  May, 
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1812,  then  and  there  made  a  codicil  to  said  will  in  the 
words  and  figures,  as  set  forth  in  the  annexed  copy  thereof, 
which  is  to  be  taken  as  a  part  of  our  finding :  that  said 
codicil  was  executed  in  due  foroi  of  law  and  is  duly  proved. 
And  we  find,  that  the  testator  afterwards,  viz.  on  the  26th 
di^  of  lune,  1816,  made  another  codicil  to  his  said  will,  in 
the  words  and  figures  as  set  forth  in  the  annexed  copf 
liiereof,  which  is  to  be  taken  as  a  part  of  our  finding: 
that  the  same  was  executed  in  due  form  of  law  and  is  duly 
proved.  We  find,  that  the  testator  afterwards,  t^.  on  the 
aecond  day  of  February,  1820,  made  another  codicil  to  his 
said  will,  in  the  words  and  figures  as  set  forth  in  the  annexed 
copy  thereof,  which  is  to  be  taken  as  a  part  of  our  finding : 
thai  the  same  was  executed  in  due  form  of  law  and  is  duly 
proved.  We  find,  that  the  testator  died  on  the  20th  day  of 
Attguatt  1822,  that  his  said  will  and  codicils  were  afterwards 
MIS.  on  the  2d  day  of  September,  1822,  duly  proved  and  ap- 
proved before  the  Court  of  Protnaie  for  the  town  of  Bristol^ 
and  letlen  testamentary  granted  to  the  executors  named 
therein.  We  fifid,  that  the  testator  died  seizied  and  posseds- 
ed  in  fee  simple  ia  his  own  right  of  the  several  real  es- 
tates and  their  appurtenances  described  in  the  plaintififs 
declaration. 

We  find,  that  the  said  testator  on  the  30tb  of  June,  1806, 
after  making  his  said  will,  purchased  a  certain  real  estate 
situated  in  the  town  of  Portsmouihj  in  the  state  of  Rhode 
Jdandj  bounded  and  described  in  the  words  and  figures  as 
aeC  fi>ffth  in  the  annexed  copy,  and  died  seized  thereof,  which 
is  to  be  taken  as  a  part  of  oi|r  finding. 

We  find,  that  the  said  testator  on  the  13th  of  October, 
1810,  purchased  another  real  estate,  situated  in  the  town  of 
Briiiol,  in  said  state,  bounded  and  described  in  the  words 
and  figures  as  set  forth  in  the  annexed  copy,  and  died  seized 
Iheseof,  which  is  tp  be  taken  as  a  part  of  our 
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We  find,  that  the  said  testator,  on  the  16th  of  March,  1811, 
purchased  another  real  estate  situated  in  the  town  of  Partt^ 
mouthy  in  said  state,  bounded  and  described  in  the  words 
and  figures  as  set  forth  in  the  annexed  copy,  and  died  seized 
thereof,  which  is  to  be  taken  as  a  part  of  our  finding. 

We  find,  that  the  said  testator,  on  the  21st  of  January, 
1813,  purchased  another  real  estate,  situated  in  the  town  of 
Bristol^  in  said  state,  bounded  and  described  in  the  words 
and  figures  as  set  forth  in  the  annexed  copy,  and  died  seized 
thereof,  which  is  to  be  taken  as  a  part  of  our  finding. 

We  find,  that  the  said  testator,  on  the  19th  of  May,  181  a, 
purchased  another  real  estate,  situated  in  the  said  town  of 
Bristol^  bounded  and  described  in  the  words  and  figures  as 
set  forth  in  the  annexed  copy,  and  died  seized  thereof,  which 
is  to  be  taken  as  a  part  of  our  finding. 

We  find,  that  the  said  testator  on  the  22d  day  of  Novem- 
ber, 1817,  purchased  another  real  estate  situated  in  the  said 
town  otBristoly  bounded  and  described  in  the  words  and 
figures  as  set  forth  in  the  annexed  copy,  and  died  seized 
thereof,  which  is  to  be  taken  as  a  part  of  our  finding. 

We  find,  that  the  said  testator  purchased  another  real 
estate  situated  in  the  said  town  of  Briitolj  on  the  5th  of 
September,  1818,  bounded  and  described  in  the  wcyds  and 
figures  as  set  forth  in  the  annexed  copy,  and  died  seized 
thereof,  which  is  to  be  taken  as  a  part  of  our  finding. 

We  find,  that  the  said  testator,  on  the  9tb  of  July,  1821, 
purchased  another  real  estate,  situated  in  the  said  town  of 
Bristoly  bounded  and  described  in  the  words  and  figures  as 
set  forth  in  the  annexed  copy,  ai|d  died  seized  thereof,  which 
is  to  be  taken  as  a  part  of  our  finding. 

We  find,  that  the  said  testator,  on  the  19th  day  of  Octo- 
beer,  1821,  purchased  another  real  estate,  situated  in  the 
town  of  Bristol^  bounded  and  described  in  the  words  and 
figures  as  set  forth  in  the  annexed  copy,  and  died  seized 
thereof,  which  is  to  be  taken  as  a  part  of  our  finding. 
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We  find,  that  the  said  testator,  on  the  2d  day  of  August, 
1822,  purchased  another  real  estate  situated  in  the  said 
town  of  Bristol^  bounded  and  described  in  the  words  and 
^gures  as  set  forth  in  the  annexed  copy,  and  died  seized 
thereof,  which  is  to  be  taken  as  a  part  of  our  finding. 

But  whether  the  said  testator  died  intestate  as  to  any 
part  of  the  real  estate  demanded  by  the  plaintiffs  in  their 
said  writ  and  declaration,  the  jurors  are  ignorant,  and  pray 
the  advisement  of  the  Court.  If  he  did  die  intestate  as  to 
any  part  of  the  real  estates  demanded  by  the  plaintiffs  as 
aforesaid,  then  we  find  for  the  plaintiffs  in  right  of  the  said 
Lucia  Emdiaj  as  one  of  the  heirs  at  law  of  said  Charles^ 
deceased,  one  fifth  of  such  intestate  part«  If  he  did  not  die 
intestate,  as  to  any  part  of  the  real  estates  demanded  by  the 
plaintiffs  as  aforesaid,  then  we  find  for  the  defendants. 

The  case  was  argued  at  the  June  term,  1824,  by  Hunter 
and  Searle  for  the  plaintiffs,  and  Whipple  and  Robbins  for  the 
defendant.  It  was  continued  for  advisement,  and  at  this 
term  the  following  opinion  was  delivered. 

Stort  J.  This  cause  turns  altogether  upon  the  construc- 
tion of  the  will  of  Charles  De  fVolfi  and  three  codicils  there- 
to successively  made  by  the  testator.  With  the  very  laudable 
view  of  suppressing  family  litigation,  by  what  he  doubtless 
deemed  the  motf  certain  and  wise  means,  the  testator  di- 
rected, that  no  lawyer  should  be  employed  in  the  settling  of 
his  estate,  and  if  any  dispute  should  arise,  that  the  heirs 
should  settle  it  by  three  judicious  honest  men.  If,  instead 
of  this  cautionary  clause,  the  testator  had  exercised  the  pru- 
dence which  belongs  to  men  of  his  own  age  and  experience, 
he  would  have  employed  a  lawyer  to  have  drawn  his  will 
and  codicils ;  and  thus  stopped  in  a  great  measure,  at  the 
source,  the  waters  of  bitterness.  There  probably  have  been 
few  more  striking  examples  of  the  infirmity  of  human  judg- 
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neiit,  or  of  the  diflEerent  mumer  of  expreating  inteotions, 
than  these  instrumeDts  afford.  To  say  the  least  of  thenii 
they  abound  with  provisions  which  would  putsle  the  moot 
aagacious  judgments  to  construe,  in  an  emirdj  satisfactory 
manner. 

Several  questions  have  been  argued  at  the  bar.  !•  The 
first  question  is,  whether  the  codicils,  made  after  die  will^ 
amount  to  a  republication  of  the  will  so  as  to  include  and 
pass  the  real  estate  purchased  after  the  making  of  the  will, 
and  before  the  last  codicil.  As  to  the  real  estate  purchased 
afterwards,  there  can  be  no  doubt,  that  it  did  not  pass,  and 
tffat  it  is  an  intestate  estate. 

Upon  this  question,  after  the  decisions  which  have  been 
made,  whatever  may  have  been  my  original  doubts  if  the 
question  were  new,  I  feel  myself  bound  to  declare,  that  tba 
subsequent  codicils  do,  and  at  all  events  the  last  codicil 
does,  amount  to  a  republication  of  the  original  will,  so  as  ta 
pass  the  real  estate  purchased  in  the  intermediate  .period. 
It  was  expressly  adjudged  in  Acherity  vs.  Vernon  (Com.ELep. 
381),  more  than  a  century  ago,  by  Lord  MacdesfiM^  that  the 
fiigningknd  publishing  of  a  codicil  by  the  tei^tatbr,  in  the 
presence  of  three  witnesses,  was  a  republication  of  bis  will, 
and  both  together  made  but  one  will,  and  his  decree  was 
afinned  in.  the  House  of  Lords.    This  decision  appears  to 
have  been  contrary  to  some  former  authoril^i^,  but  it  was 
afterwards  expressly  recognised  fod  acted  upon  by  the  Mas- 
ter of  the  Rolls  in  PotUr  vs.  PiOUr  (i  Vez.  438).  In  Bt»rne$ 
VB.  Crowe  (1  Vee.jr*  486),  the  Lords  Commissioners,  upon  an 
eyamittftion  of  all  the  cases,  considered  Acherley  vs.  Vernon 
a  decisive  authority,  pod  in  PigoU  vs.  Wailer  (7  Vet.  98)/ 
Sir  fFiBtdfi  Chant,  after  the  fullest  deliberation,  held  the  doo- 
tri«e,  whatever  might  have  been  its  <mginal  difficulty,  now 
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incontrovertible.    But  the  present  case  is  still  stronger;  for 
here  there  is  an  express  confirmation  of  this  will  by  the  tes* 
lator  in  the  last  codicil,  for  he  declares,  that  all  other  parts  of 
his  will,  which  this  last  codicil  does  not  affect,  is  to  be  observed 
and  complied  tvith.    Another  question  is,  as  to  Martha^s  share, 
whether  by  the  subsequent  codicils  it  was  devised  over  to 
the  other  children,  or  became  in  the  event  intestate  estate. 
As  to  this,  it  is  very  clear,  that  the  first  codicil  operates 
as  a  direct  revocation  of  Martha*s  share,  and  the  testator 
proceeds  to  bequeath  it  to  his  other  heirs,  meaning,  without 
doubt,  his  other  children*    There  is  nothing  in  the  second 
codicil,  that  revokes  this  bequest ;   that  codicil  recognises 
the  previous  revocation  of  Martha^s  share,  and  proceeds  to 
declare,  that  the  testator  revokes  and  makes  null  and  void 
all  the  bequest  in  his  will  and  first  codicil  to  Martha^  and 
also  to  Lucia  Emelia.    The  bequest  therefore  to  Martha^  of 
five  dollars  in  the  first  codicil,  is  revoked,  as  well  as  |he  be- 
quest to  Lucia  Emdia.    The  testator  then  proceeds  to  be- 
queath to  them  respectively  $10,000  dollars,  to  be  invested 
in  a  particular  manner,  and  thus  leaves  them  both  without 
any  other  bequests  than  tho^e  contained  in  the  second  codicil* 
The  third  codicil  in  no  respect  changes  the  legal  operation  of  * 
the  preceding  revocations,  but  merely  gives  additional  de* 
vises  to  Martha  and  Lucia  Emelia^  and  thus  leaves  the  devise 
over  otMartha^s  share  in  the  first  codicil  with  its  full  opera- 
tion as  to  all  property,  except  that  specially  mentioned  in 
the  second  and  third  codicils.      I  am  therefore  of  opinion, 
that,  as  to  Martha's  share,  there  is  no  intestacy*    Another 
question  is,  whether  the  bequest  to  Eliza  De  Wolf  Vernon 
after  the  death  of  her  mother,  as  contained  in  the  second 
and  third  codicils,  is  a  revocation  of  the  share  bequeathed 
to  her  mother  by  the  original  will  and  first  codicil.     The 
testator  in  his  second  codicil  says,  that  the  legacy  given  to 
his  granddaughter  is  '^  in  lieu  of  what  I  intended  as  ex- 
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pressed  in  my  will  for  mj  dear  daughter  Eliza  deceased." 
This  is  plainly  a  substitution  for  the  original  devise,  and 
operates  as  a  revocation  of  it,  even  if  under  the  statute  of 
Rhode  Hand  the  death  of  the  devisee  would  not  have  made 
it  a  lapsed  devise;  so  that  there  is  no  pretence  to  say,  that 
this  is  a  case  of  a  lapsed  devise.  If  it  be  intestate  estate,  it 
is  because  the  other  terms  of  the  will  and  codicil  do  not 
pass  it  to  any  other  of  the  devisees.  Another  question  has 
been  hinted  at  rather  than  argued,  and  that  is,  whether  the 
estate  devised  to  fViUiamj  he  having  died  in  his  father^s  life- 
time without  issue,  passed  to  the  other  sons,  George  and 
Charles^  according  to  the  terms  of  the  original  will.  I  am 
clearly  of  opinion,  that  it  did  not.  The  devise  over  to  them 
was  not  intended  to  take  effect,  unless  William  survived  his 
fether,  and  it  was  given  to  them  as  a  compensation  for  their 
services  and  attention  to  him  after  the  fiaither's  death.  To 
give  eflfect  to  it  now  would  manifestly  contravene  the  inten* 
tion  of  the  testator ;  and  therefore  Oeorge  and  Charles  can 
take  it  only  as  general  devisees  in  common  with  the  other 
devisees,  or  it  must  be  deemed  intestate  property. 

Another,  and  that  which  the  parties  consider  the  principal 
question,  is,  whether  the  share  of  Luda  Emeliay  revoked  by 
the  second  codicil,  is  intestate  property,  there  being  in  that 
case  no  express  devise  over,  as  there  is  of  the  share  of 
Martha. 

The  argument  of  the  defendant's  counsel  is,  that  the  origi- 
nal will  gives  the  real  estate  to  all  the  children,  who  shall 
survive  the  testator ;  that  the  sub  equent  codicil  by  revoking 
the  devise  to  Lucia  Emelia^  becomes  incorporated  into  the 
will,  so  as  to  give  it  the  same  effect  as  if  the  words  were  to 
all  my  surviving  children^  except  Lucia  Emelia.  1  observe, 
that  both  parties  were  agreed  at  the  argument,  that  by  "  sur- 
viving children"  in  the  will,  is  meant  the  children  who  should 
survive  the  testator.  If  he  never  had  any  other  children  except 
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the  seven  then  living,  the  inference  would  be  perfectly  irre- 
sbtible.  If  he  had  had  other  children,  who  were  then  dead,  the 
words  '*  surviving  children"  might  just  as  well  mean  "  chil- 
dren now  living"  as  ^'  children  who  shall  survive  me ;"  and 
lool^ing  to  the  face  of  other  parts  of  the  will  and  codicils,  I 
confess,  that  I  should  have  some  difficulty  in  not  giving  the 
words  the  meaning  of  "  children  now  living."  The  testator 
supposes  in  his  will,  that  he  is  providing  for  all  his  children, 
and  to  give  them  equal  shares  of  his  real  property,  and  he 
does  not  put  any  contingency,  as  to  survivorship  among 
them  in  any  clause  connected  with  that  devise  ;  and  when 
he  means  to  provide  for  a  case  of  survivorship,  as  in  his 
codicils  be  does,  he  always  uses  the  language  appropriate  to 
such  cases.  Could  the  testator  mean,  that  if  any  of  his  chil* 
dren  should  die  during  his  life-time,  leaving  issue,  that  the 
latter  should  be  wholly  excluded  f  Yet  such  would  be  the 
effect  upon  the  supposition  maintained  at  the  bar,  though  so 
solicitously  guarded  against  by  the  statute  of  Rhode  Island  ^ 
as  to  lapsed  devises.  I  suggest  this  for  consideration  only, 
as  there  is  nothing  in  the  special  verdict,  which  enables  me 
to  say,  that  the  testator  ever  had.  any  other  children.  We 
must  take  the  case  as  it  is,  and  deal  with  it,  as  if  "  surviving 
children"  means  children  who  shall  survive  the  testator. 

Now  it  is  observable,  in  the  first  place,  that  this  is  not  a 
case  where  the  devise  is  of  a  rendiie,  but  it  is  of  the  whole 
real  estate.  In  Humphries  vs.  Tayhr^  cited  in  Bac.  Abridge 
WilUj  C.  p.  363,  where  A  devised  the  residue  of  his  personal 
estate  to  B  and  C,  and  made  them  executors,  and  afterwards 
revoked  every  legacy  to  B^  and  his  being  executor,  it  was 
held,  that  C  took  the  whole  residue.  But  this  was.  a  case  of 
personaiiiyj  where  the  parties  were  executors,  and  took  as 
joint  tenants.    But  CressweU  vs.  Cheslyn  (2  Biden.  R.  133),  is 
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a  decision  which  goes  ftonewhat  to  Alike  the  aatkonty  of 
the  former  case,  if  that  be  supposed  to  assert  any  general 
doctrine.  In  this  case  the  testator  deviaed  liie  residue  of  hii 
real  and  ()er8onal  estate  to  fais  sons  Jif  and  B,  aiid  his 
daughter  C,  as  tenants  in  couftnoii,  and  by  a  subseqeent 
codicil  revoked  that  devise  to  C,  and  gave  her  in  tku  tkererf 
£500  in  south  sea  annuities,  the  interest  payable  to  her  dur- 
ing life,  and  at  her  death  the  principal  $um  to  he  dtmdei 
among  her  brothers  and  aisten^  imd  m  all  ^er  things  he  con- 
firmed his  will.  Lord  Chancellor  HmUy  held,  that  the  two 
sons  did  not  tdte  the  whole  residue,  but  the  daughter's  tliifd 
was  intestate  property.  His  language  was,  ^'The  testator 
has  made  no  new  devise,  by  the  codicil,  of  the  ahara 
which  he  has  revoked  from  fais  daogfaler ;  and  therefore  the 
sons  can  have  no  greater  interest  than  they  had  by  the  of^^i- 
nal  wilL"  This  decree  was  affimed  in  the  Hoase  of  Loads* 
It  is  true,  that,  in  the  note  to  this  case,  the  Reporter  cit«a 
Sergeam  ISW$  opinion,  containing  a  tgpiare  if  this  decisioB 
be  right ;  for  the  oonfirmatiotis  by  the  codicil  are  to  be  eaa* 
ceded  as  one  new*modelled  wiitr  Bat  it  does  not  atiike  me, 
theft  this  consideration  is  decisive.  For  if  in  tbe  earae  will  a 
prior  be«|ue$it  is  rev<Aed  and  another  substituted,  how  does 
it  follow,  that  the  testator  mesnt  to  enlarge  the  share  dis^ 
tinctly  given  to  any  dtber  co-legatee  f  If  he  meant  any 
such  eniargement,  why  not  state  it?  But  if  this  were  true 
as  to  tbe  residue,  how  can  that  apply  to  the  devise  of  the  en<^ 
tirety  of  an  estate  ?  I  can  readily  undeRitand,  why  in  case 
of  a  devise  of  a  joint  estate  to  two  or  more,  a  revocation  as 
to  one  leaves  the  others  to  take  the  whole,  for  joint  tenants 
are  seiaed  per  my,  et  per  tout,  and  the  interest  is  in  the  en- 
tirety, and  therefore  if  one  joint  tenant  die  in  tbe  lifetime  of 
the  testator,  the  survivor  will  take  the  whole,  because  the 
original  devise  is  sufficient  to  pass  the  whole  estate.  That 
was  so  held  in  LarJdna  vs*  Larkint  (3  Bo$.  ^  Pull.  16, 
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109)  ;^  but  it  was  there  admitted,  that  if  the  devise  were  to 
tbem  as  tenants  in  eammany  it  would  be  otherwise,  for  the  plain 
reason,  that  a  new  estate  must  pass  to  the  other  devisees^ 
which  a  niere  revocation  would  not  carry,  since  it  is  not  a  gift. 
Now  what  is  the  present  devise  f  It  is,  of  all  the  real 
estate  to  the  surviving  children  to  be  equally  divided  among 
them.  These  words  are  construed  at  common  law,  to  carry 
a  mere  tenancy  in  common,  and  this  intention  is  still  more 
strongly  enforced  by  the  statute  of  Rhode  Jsland^  which  di- 
rects ail  joint  estates  to  be  construed  as  tenancies  in  com- 
mon, unless  there  are  clear  words  to  the  coalrary,  in  the 
instruments.  ^  It  is  true,  that  none  but  those  children,  who 
survive  the  testator,  are  to  take  upon  the  construction 
agreed  to  by  the  parties ;  but  all  who  take  are  to  take  aa 
tenants  in  cmmnon^  in  ^*  equal  divisions."  Then  the  devise  is 
in  eflfect,  that  all  the  children,  who  survive,  are  to  take  a 
several,  and  distinct,  and  equal  proportion,  and  no  one  is  to 
take  the  share  of  the  other.  Four  children  did  survive,  and 
4he  devise,  in  the  event,  is  to  each  of  them  upon  the  terms 
of  the  will,  a  quarter  part*  If  no  codicils  had  been  made^ 
each  child  woul^  have  taken  this  quarter  part,  as  a  tenant 
in  common.  MaHha^s  share  was  revoked  by  the  first  codicil, 
and  given  over  to  the  other  surviving  children ;  and  thus  an 
express  gift  was  superadded  to  the  revocation.  But X^Meia  JBme- 
haU  share  was  simply  revoked,  and  there  was  no  devise  over. 
Upon  the  principle  then  already  mentioned,  here  is  the  case 
of  a  gift  to  tenants  in  common,  and  a  revocation  as  to  one 
does  not  and  cannot,  by  law,  enlaige  the  estate  of  the  others. 
The  argument  of  the  defendants  is,  that  the  will  and  the 
codicils  are  now  to  be  construed  as  one  instrument,  and  that 
the  devise  is  to  be  read,  as  if  it  were  ^^  to  all  my  surviving 

^Su  aUo  Ckm^  Deme  F  %^Doe  vs.  Sh^fidd,  13  Eaet^  526^  596. 
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children,  except  Martha  and  Luda  Emdia^  in  equal  divi- 
sions."   But  this  would  be  to  create  new  interests  in  the 
other  surviving  children,  instead  of  simply  revoking  the  de- 
vises to  Martha  and  Lducia  Emdia.    It  is  true,  in  a  sense, 
the  will  and  codicils  are  to  be  construed  as  one  instmnient, 
but  not  so  as  to  give  a  greater  effect  to  the  words  of  either 
than  they  purport.    Unless  it  can  be  established,  that  the 
revocation  of  an  estate  to  one  tenant  in  common,  carries  by 
implication  the  whole  estate  to  the  other  tenants  in  com- 
mon, it  is  impossible  to  read  this  will  as  the  defendants  wish. 
The  revocation  excepts  the  daughters  from  the  benefit  of 
the  devises  to  them,  but  does  not  except  them  firoor  the  class 
of  surviving  children.     They  still  fall  within  the  description, 
although  their  shares  are  taken  from  them*   We  must  change 
the  words  of  the  will,  if  we  would  make  such  an  exception. 
We  must  make  the  will,  and  not  merely  construe  it,  upon  a 
conjecture  of  the  intention  of  the  testator.  We  know,  that  the 
testator  once  intended,  that  all  his  surviving  children  should 
take  eqally,  that  he  was  aware,  that  a  revocation  did  not  pasa 
the  estate  over  to  the  other  children,  and  in  the  case  of  Martha^ 
that  he  provided  for  that  difficulty.    We  cannot  know,  that 
he  intended  the  same  as  to  LuMs  share,  for  he  has  not  said 
so ;  nor  has  he  in  any  way  expressed  the  intention  of  in- 
creasing the  shares  of  the  other  children.     If  he  had  such 
an  intention  and  has  omitted  to  put  it  into  a  legal  shape, 
his  neglect  cannot  now  be  helped.    If  he  was  ignorant  of 
the  legal  defect,  still  the  devisees  must  abide  by  the  conse- 
quences. If  the  argument  of  the  defendants  were  applicable 
here,  it  would  be  so  to  all  cases  of  a  tenancy  in  common ;  and 
yet  the  law  is  clearly  the  other  way. 

The  case  of  Doe  vs.  Sheffield  ( 1 3  East^  526)  has  been  cited 
as  bearing  upon  the  present.  But  it  does  not  strike  me  as 
having  any  material  application.  There,  the  devise  was  to 
the  ristera  of/,  H. ;  and  at  the  time  of  making  the  will  one 
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sister  odIj  was  living;  and  the  question  was,  if  she  should 
take  the  tohok*  The  court  decided,  that  she  should,  because 
the  estate  was  devised  to  the  sisters  as  a  class,  and  so  in- 
tended for  all  who  were  living  at  the  death  of  the  testator^ 
The  case  was  distinguished  from  that  of  a  lapsed  legacy, 
because  there  the  devisee  dies  between  the  period  of  making 
the  will  and  the  death  of  the  testator.  In  the  present  case 
there  is  no  doubt,  that  Lucia  Emdia  is  a  surviving  child 
within  the  intention  of  the  will ;  she  is  comprehended  in  the 
class ;  and  in  Doe  vs.  Sheffield^  Mr.  Justice  Bailey  recognisedi 
in  the  fullest  manner,  the  distiction  already  alluded  to,  be- 
tween tenants  in  common  and  joint  tenants.  ®  Then  again 
it  is  said,  that  where  a  death  will  not  produce  a  lapse 
of  the  devise,  there  a  revocation  will  not  produce  an 
intestacy  as  to  that  devise.  This  principle  is  correct,  but 
not  in  the  sense  in  which  it  is  stated  at  the  bar.  In  every 
case  where  an  estate  is  given  upon  the  contingency  of  sur* 
viving  the  testator,  if  the  devisee  dies  in  the  life  time  of  the 
testator,  it  is,  in  the  true  sense  of  the  phrase,  the  case  of  a 
lapsed  devise  ;  but  in  the  sense  of  the  argument  at  the  bar,  it 
could  not  be  so,  because  the  party  could  never  answer  the 
description  of  survivor. 

Nor  are  the  cases  of  Doe  vs.  Roach  {b  M.  fy  Sdw,  486), 
and  Hopkins  vs.  Hopkins  ( Cos.  Temp.  TaB>.  44),  applicable 
to  the  present ;  for  there  no  question  arose,  upon  the  effect 
of  a  revocation,  but  the  principal  point  was,  whether  a  de- 
vise over,  which  was  to  take  effect  after  a  devise  to  wJF,  in 
case  he  should  die  without  issue,  could  take  effect  as  an  ex- 
ecutory devise,  A  having  died  without  issue  in  the  testator's 
lifetime.  The  Court  held  that  it  might.  There  was  indeed 
another  point,  whether  the  devise  over  being  to  the  children 
of  Bf  as  tenants  in  common  after  a  life  estate,  should  give 
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those  children,  who  rarvtved  the  life  estate,  the  whole,  or 
whether  all  the  childrea,  who  survived  the  testator,  should 
tahe  an  interest,  though  some  died  before  the  estate  vested 
in  possession.  The  Court  held  the  latter  to  be  the  true  con- 
struction. This  last  point  has  no  bearing  upon  the  present 
&cts. 

I  have  gone  over  all  the  points  of  the  cause,  and  com- 
meated  upon  such  of  the  authorities  as  seemed  to  me  to 
require  particular  observatioBS.  Upon  the  whole,  my  opin- 
ion is,  upon  this  special  verdict,  that  the  real  estate,  devised 
to  Lttfia  Emdia  by  the  original  will  and  first  codicil,  is  in- 
testate property.  In  other  words,  it  is  now  distributable 
into  five  shares,  one  of  which  belongs  to  Cteorgty  one  to 
Charhij  one  to  Martha^  one  to  iMcia  Emelia^  and  one  to 
Eliza  De  Wolf  Vernon  in  right  of  her  nK>ther  EUza.  I  am 
glad  that  the  amount  in  controversy  will  enable  the  parties 
to  take  the  opinion  of  the  Supreme  Court  upon  this  case, 
and  to  that  Court  I  cheerfully,  resign  it. 

jM4pt^ent  for  PlaitU^. 
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Lewis  Jenks,  Ubdlant^  vs.  Ansel  Lewis,  Jr.  RetpondetU. 

In  soitt  for  atiaulti  end  batteries  on  the  high  teas  do  appeal  can  be  nwtained  from  • 
deciee  orihe  District  Court,  HntosstlMrc  tmutad  immwm  laid  in  the  litel  t» 
oeedisgT!^  doUars. 

This  was  a  libel  for  damages  for  an  assault  and  battery 
committed  on  the  high  seas.  No  sum  was  laid  as  an  cuf 
damnum  in  the  libel ;  and  the  District  Judge  having  given 
less  than  fifty  dollars  as  damages,  the  libellant  brought  the 
cause  by  appeal  to  the  Circuit  Court. 

The  cause  was  shortly  argued  by  Davis  for  the  libellant, 
and  Longfelhw  for  the  respondent,  upon  the  point  of  juris* 
diction. 

Stort  J.  The  general  jurisdiction  of  the  District  Court, 
as  a  Court  of  Admiralty,  to  entertain  suits  of  this  nature,  is 
not  contested  ;  and,  in  my  judgment,  is  not  to  be  doubted. 
It  is  strictly  a  case  of  tort  done  on  the  high  seas ;  and  the 
jurisdiction  of  the  admirmhy  over  such  torts  has  never  been 
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denied  by  the  courts  of  common  law ;  and  it  falls  directly  withr 
in  the  words  of  the  statute  of  1 3  Rich.  2,  ch.  5,  as  <<  a  thing 
done  upon  the  sea."  ^  The  jurisdiction  has  been  recognised 
and  acted  upon  of  late  years  in  the  High  Court  of  Admiralty.  * 

The  difficulty  in  the  cause  arises  altogether  from  a  differ- 
ent source.  The  judiciary  act  of  1789,  ch.  20,  ^  21 ,  allowed 
appeals  from  the  District  Court  ^^  in  causes  of  admiralty  and 
maritime  jurisdiction,  where  the  matter  in  dispute  exceeds 
the  sum  or  value  of  three  hundred  doUan^  exclusive  of  costs." 
By  the  act  of  1803,  ch.  93,  the  right  of  appeal  was  given 
where  the  sum  or  value  exceeds  Jifiy  dollars.  In  the  case 
before  the  Court  no  ad  damnum  is  laid,  and  no  particular 
sum  claimed,  so  that  the  Court  cannot  say  what  in  reality  is 
the  sum  or  value  in  dispute.  It  cannot  for  this  purpose  look 
into  the  evidence,  and  thus  ascertain  what  damages  ought 
to  be  given  upon  the  whole  case,  for  that  would  be  to  exer- 
cise the  entire  appellate  jurisdiction. 

It  is  suggested,  that  in  the  admiralty  there  is  no  necessity 
to  aver  any  ad  damnum.  I  rather  doubt  that.  My  impreff- 
sion  always  has  been,  that  such  is  the  formal  mode  of  pro* 
ceeding  in  all  cases  of  personal  torts.  The  fourth  title  in 
ClerVi  Praxis^  which  stated,  that,  at  the  foot  of  the  warrant, 
a  sum  is  stated  as  {Actio  £500)  refers  only  to  the  sum  (ca 
which  bail  is  to  be  taken  upon  the  arrest.  In  England  the 
warrant  precedes  the  libel ;  and  the  very  naming  of  a  par* 
ticular  sum  in  the  warrant  shows,  that  the  party  asserts  some 
definite  claim  '^  summa  in  qua  actio  nt  inttituta"  In  our 
courts  the  libel  precedes  the  warrant,  and  indeed  is  the 
foundation  of  it ;  and  even  in  England,  I  apprehend,  the  li- 
bel always  states  an  ad  damnum  of  a  specific  sum.* 

1  De  Lome  vs.  Bwf,  3  GaUi».  R.  S9S. 

»  ne  Rueken,  4  Rob.  7S.^The  Lowther  CatOe,  June  25,  1825.    See 
BeeUm  DaUy  ^dvertieer.  My,  1825. 
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But  whatever  may  be  the  practice  in  the  English  admi- 
ralty, it  cannot  govern  in  a  case  depending  upon  our  own 
statutes.  In  England^  the  appellate  jurisdiction  does  not 
depend  upon  the  sum  or  value  in  controversy.  The  appellate 
courts  have  general  jurisdiction.  It  is  otherwise  here,  for 
the  appeal  is  limited  by  the  sum  or  value  in  controversy. 
Now  it  appears  to  me,  that  no  appeal  can  be  sustained,  in 
point  of  jurisdiction,  by  the  Circuit  Court,  unless  it  is  clearly 
shown,  that  the  matter  exceeds  fifty  dollars.  Aon  consiatj  that 
this  libellant  ever  claimed  so  much.  The  court  cannot  in- 
tend it ;  and  having  omitted  to  make  a  definite  claim,  I  am 
of  opinion,  that  the  appeal  must  be  dismissed. 

Appeal  dismiiied. 


William  Wild  vt.  Bank  of  Passava^uoddt. 

A  cashier  of  a  bank  has  primd  fatU  authority  to  indorse,  on  behalf  of  the  bank,  the 
negotiable  secarities  held  by  it.  If  there  be  any  restriction  of  bis  authority,  it  must 
be  proved  Iiy  the  bank. 

If  an  indorser  is  once  fixed  by  due  notice  of  the  non-acceptanoe  of  a  bill,  no  delay 
of  the  holder  to  return  the  bill  and  demand  payment  takes  away  his  right  of 
lecoTery,  notwithstanding  the  drawer  may,  in  the  intermediate  time,  have  &iled. 

Assumpsit  on  a  bill  of  exchange  by  the  plaintiflf,  as  indorsee, 
against  the  defendants,  as  indorsers.  The  bill  was  drawn 
by  one  James  FratMin  on  E.  F.  Crreen^  London^  for  £200 
sterling,  payable  to  one  Pattenon^  or  order,  in  ninety  days 
after  sight.  The  bill  was  indorsed  by  Patterson  in  blank, 
and  by  a  course  of  negotiation  became  the  property  of  the 
bank  of  Passamaquoddyj  and  was  indorsed  by  the  cashier 
thereof  in  behalf  of  the  bank,  and  came  to  the  possession  of 
the  plaintiff  by  a  subsequent  indorsement.  It  was  duly  pre- 
sented to  the  drawee  and  protested  for  non-acceptance,  and 
due  notice  thereof  given  to  the  bank. 
VOL.  IV.  64 
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At  the  trial  upon  the  general  issoe,  Cfnetierf^  for  tfie  de- 
fendants, took  serersd  objecticms  te  the  plaintiff's  right  of 
recovery.  1.  That  h  was  not  shown  by  the  plaintiff,  that  the 
cashier  was  specially  authoifised  to  indorse  the  bill  in  be- 
half of  the  bank.  2.  That  the  plaintiff  had  not  returned 
the  bill  to  the  defendant,  and  demanded  payment  nntil  more 
than  a  year  after  the  time,  when  notice  had  been  given  of 
the  non-acceptance,  and  in  the  mean  time  the  drawers  had 
failed. 

Emeryy  for  the  plaintiff,  e  «cmfni, 'Contended,  1.  That  no 
special  authority  in  the  cashier  need  be  shewn  by  the  plain- 
tiff. 2.  That  the  delay  in  the  return  of  the  bill  was  no  ob- 
jection to  the  recovery,  the  defendants  having  been  fixed 
with  responsibility  by  due  notice  of  the  non-acceptance. 

Stort  J.  My  opinion  is,  that  neither  of  the  objections  is 
well  founded  in  law.  The  cashier  of  a  bank  is,  tirtiUe  officii^ 
generally  entrusted  with  the  notes,  securities,  and  other 
funds  of  the  bank,  and  is  held  out  to  the  world  by  the  bank 
as  its  general  agent  in  the  negotiation,  management,  and 
disposal  of  them. — Prima  facte,  therefore,  he  must  be  deem- 
ed to  have  authority  to  transfer  and  indorse  negotiable  se- 
curities, held  by  the  bank,  for  its  use  and  in  its  behalf.  No 
special  authority  for  this  purpose  is  necessary  to  be  proved. 
If  any  bank  chooses  to  depart  from  this  general  course  of 
business,  it  is  certainly  at  liberty  so  to  do ;  but  in  such  case 
it  is  incumbent  on  tiie  bank  to  show,  that  it  has  interposed 
a  restriction,  and  that  such  restriction  is  known  to  those,  with 
whom  it  is  in  the  habit  of  doing  business.  In  the  present 
case,  the  cashier  has,  as  cashier,  indorsed  the  bill  in  behalf 
of  the  bank,  and  this  isprimd  facie  evidence  of  authority,  it 
being  within  the  ordinary  duties  performed  by  such  an  offi- 
cer. If  he  was  restricted  in  his  authority,  it  is  for  the  de- 
fendants to  shew  it.    The  proof  is  in  their  possession^  and 
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the  plaintiff,  who  is  a  stranger  to  their  regulations,  cannot 
be  presumed  to  be  conusant  of  it. 

As  to  the  other  point,  the  defendants  were,  in  point  of  law, 
fixed  by  due  notice  of  the  non-acceptance  of  the  bill.  The 
rights  of  the  plaintiff  were  then  complete.  He  was  not 
bound  to  present  the  bill  to  them  for  payment  within  any 
particular  time,  nor  is  he  bound  to  prove  how,  or  when,  and 
by  what  circuitous  routes  the  bill  was  in  fact  returned  to 
him.  If  the  defendants  had  any  interest  in  a  speedy  returui 
it  was  their  duty  to  make  inquiries,  and  take  up  the  bill  as 
soon  as  possible.  But  as  to  the  plaintiff,  I  do  not  know,  that 
an  omission  to  demand  payment  and  produce  the  bill  for  any 
period  short  of  that  of  the  statute  of  limitations,  would  ope* 
rate  as  a  bar  to  a  recovery.  If  the  bill  were  suppressed 
from  fraud  (of  which  there  is  no  pretence  in  this  case),  it 
might  give  rise  to  another  sort  of  inquiry,  the  effect  of  which 
it  is  unnecessary  to  consider.  There  is  no  principle  within 
my  knowledge,  that  requires  the  holder  of  a  bill  to  demand 
payment  of  a /prior  indorser  within  any  particular  period, 
after  the  latter  has  been,  once  fixed  by  due  notice  of  the  non- 
acceptance. 

Verdict  for  plaintiff. 
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J  ^®"'  •'^EPH  STC«y,  Associate  Justice  of  the  Sopreme  Cowrt 
\  Hon.  JOHN  PITMAN,  District  Judge. 


Slack  ei  dl.  vi.  Edward  Walcott  et  d. 

A  devisee  cannot  maintain  a  bill  of  revivor,  bnt  he  may  maintain  an  original  bill  in 
the  nature  of  a  biU  of  revivor,  and  thus  obtain  the  benefit  of  the  orif^nal  proceed- 
ings, as  well  before  as  after  there  has  been  a  decree  in  the  original  suit 

Hie  fact,  that  by  the  Ux  loci,  where  land  lies,  a  probate  of  a  will  is  conclusive,  does 
not  enable  a  devisee  to  maintain  a  mere  bill  of  revivor ;  ibr  none  can  maintain  it 
but  a  privy  in  representation,  as  an  heir,  or  executor. 

Where  a  suit  m  one  state  brings  incidentally  in  question  the  title  to  land  held  under 
a  devise  in  another  state,  it  is  not  necessary  that  there  should  be  a  probate  of  the 
will  in  the  state,  where  the  suit  is  brought,  before  it  can  be  used,  as  evidence  of 
title. 

Quire,  whether  a  devisee  of  land,  in  a  state,  where  the  probate  is  conclusive,  is  bound 
to  make  the  heirs  at  law  parties  to  an  original  bill  in  the  natnie  of  a  bill  of  revi- 
vor to  revive  a  suit  against  third  persons  respecting  the  land. 

SembUf  that  the  exception,  that  a  devisee  cannot  sue  out  a  bill  of  revivor  may  l>e 
taken  by  answer,  as  well  as  by  plea  or  demurrer. 

Xhis  was  a  bill  in  equity  by  the  plaintiffs  (citizens  of  Mas-- 
8aekusetts)f  who  are  owners  of  a  mill  in  Massachusetts  on  the 
east  side  of  Pawtucket  river,  against  the  defendants,  citizens 
of  Rhode  Island^  who  are  owners  of  mills  &c.  in  Rhode  Isl- 
and on  the  west  side  of  the  same  river,  the  river  forming  the 
boundary  between  the  two  states.    The  bill  was  brought  to 
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establish  the  title  of  the  plaintiffs  to  a  prior  use  of  the  water 
for  the  purpose  of  supplying  their  mill,  and  alleged  an  ob- 
struction of  the  accustomed  course  of  the  water  to  their  mill 
by  the  defendants,  by  withdrawing  it  to  the  use  of  the  de- 
fendants on  the  Rhode  Island  side  of  the  river ;  it  prayed  for 
an  injunction  and  for  further  relief,  6lc.  &c. 

After  the  answers  had  come  in  and  the  cause  was  at  issue 
and  nearly  ready  for  a  hearing,  one  of  the  plaintifls  died,  hav- 
ing made  his  will,  and  by  it  devised  his  interest  in  the  mill 
to  one  Edward  Walcott.  The  will  was  duly  proved  and  ap- 
proved in  the  proper  probate  court  of  Massachuaetts^  by  the 
laws  of  which  state  a  probate  of  a  will  is  equally  conclusive 
upon  real  and  personal  estate.  The  devisee,  Edward  Wai- 
cottj  and  the  other  plaintiffs,  now  brought  a  bill  of  revivor  to 
revive  the  suit,  not  making  the  heirs  at  law  of  the  testator 
parties,  nor  assigning  any  reason  for  the  omission. 

The  cause  came  on  for  argument  upon  the  question, 
whether,  under  all  the  circumstances,  a  bill  of  revivor,  such 
as  was  here  brought,  was  a  pr<^r  proceeding  by  a  devisee. 
It  was  argued  at  considerable  length  by  Searle  and  Cozzens 
for  the  defendants,  and  by   WhippUy  Thomas  Burgesy  and 

Wd>ster  for  the  plaintiflb  and  the  devisee. 

» 

Stort  J.  The  question  in  this  case  is,  whether,  under  all 
the  circumstances,  the  devisee  is  entitled  to  revive  this  suit 
by  a  simple  bill  of  revivor,  in  this  Court.  I  say,  in  this  Court, 
because  it  seems  admitted  in  the  reply,  that  in  the  Chancery 
of  England  a  devisee  is  not  entitled  to  a  bill  of  revivor.  If, 
indeed,  this  were  controverted,  the  authorities  are  so  numer- 
ous and  uniform,  that  the  point  must  be  considered  by  this 
Court  as  settled,  if  any  point  can  ever  be  deemed  settled  by 
constant  practice  or  adjudication.^    If  a  bill  of  revivor  is 

1  Backhouse  vs.  MiddleUm,  1  CA.  Cos.  ITS^—S.  C.  2  Freeman,  132.— 
J^Uf.  PL  ijO.—Coaper,  PL  69, 77.— Barton,  Eq.  153,  note.— W>itt,  Pr. 
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bfongbt,  wheie  it  does  not  properly  lie,  tbeve  ib  no  doubt, 
that  Uie  objectioo  may  be  taken  by  plexor  demurrer.^  It  is 
indeed  snggeated  in  Harrii  ym»  Pofhrd  (3  P«  FF.  348;  &  C. 
2  Sq^  Ca.  Abr  2^  pL  4),  that  it  oan  be  taken  in  this  mode 
only,  and  not  by  answer^  But  if  this  proposition  be  trae  at 
all,  it  is  true  only  svb  modo  and  to  a  very  limited  extent  -,  for 
if  the  plaintiff  does  not  at  the  hearing  shew  a  good  title  to 
revive,  he  can  take  nothii^  by  the  suit*  Lord  Rdaiak  in 
his  treatise  (p.  229)  evidently  considers  it  in  this  light ;  and 
Lord  £Uo»  in.  Mmyweiher  vs.  JHbfiuA  (13  Vez.  161,  1^63), 
seems  to  have  tlKMight  the  objection'  might  be  taken  eith^ 
by  plea  or  answer^  where  it  did.  not  appe^  oni  the  faoe  of  tb^ 
bill 

It  is  more  important  to  examine  the  cases,  in  which  a  bill 
of  revivor  will  lie,  and.  to  ascertain,  what  are  the  reasons 
upon  which  a  devisee  is  held  not  entitled  to  revive* 

The  genei^  rule  is,  that  no  person  can  revive  a  suit  abat- 
ed by  the  death  of  a  party,  unless  he  is  in  by  privity  with  the 
deceased.  But  it  is  not  safficient,  that  he  may  in  a  legal 
sense  be  a  privy  in  estate ;  he  must  be  a  privy  in  represenr 
tation.  Lord  Coke^  in  1  Insi.  271,  says,  there  are  four  sorts 
of  privies,  viz.  privies  in  estate,  as  donor  and  donee,  lessor 
and  lessee ;  privies  in  blood,  as  heir  and  ancestor ;  privies 
in  representatioB,  as  exeoutors  and  administrators ;  and  pri- 
vies in  tenure,  as  lord  and  tenant ;  which  are  all  reducible 
to  two  heads,  privies  in  law,  and  privies  in  deed.  Now  the 
right  to  revive  is  not  applicable  to  all  these  different  sorts  of 
privies ;  but  by  the  authorities  is.,  expressly  conQned  to  per- 

jRMf.  90.— 1  Harris,  Pr.  cL  11,  p.  71,  73.— /one«  vs.  Jones,  3  ASL  110, 
Sl&^-GOb.  Fbr.  Rom.  cK  9,  p.  in.^Blake,  CA.  Pr.  42<— BeaiM,  PL 
Eq.  282, 291,  292.— 0«6ome  vs.  Usher,  6  Brmcn,  Pari.  Cos.  20.— fftui 
vfl«  LtLSavif  Seal,  SeUd  Casts,  C^  £K3,  §  a— 2  Eq.  Cos.  Ahrid.  2pL7. 
'  Fm.  Jibrid.  Chancery  H.a.pL  17,  p.  ASSL^Miaele^,  JR.  44. 


9  Beames,  Eq.  PL  296.— Coiwer,  Eq.  PL  211,  3O2.--iAferrtfi0caer  V8. 
MelUsk^  IS  Vex.  161,  435.-Afi{/:  PL  164, 229. 
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80B8,  who  are  in  phity  by  representation,  such  as  heirs  in 
relation  to  the  real  estate,  and  executors  and  administrators 
in  relation  to  tlie  personally.  There  is,  indeed,  the  case  of 
Dunn  ts.  AUen  (3  Vem.  436),  in  which  it  is  supposed,  that 
Sir  John  Trevor,  the  master  of  the  rolls,  permitted  a  purcha^ 
ser  to  maintain  a  bill  of  revivor.  If  this  decision  be  cor- 
rectly reported,  it  is  inconsistent  with  the  current  of  author* 
ity,  and  most  be  deemed  to  have  been  repudiated.  It  has 
been  often  determined,  that  purchasers,  assignees,  devisees, 
and  other  persons  coming  in  privity  of  estate,  but  not  of  re- 
presentation, are  not  competent  to  bring  a  bill  of  revivor.' 
But  in  sQch  cases  they  are  not  without  remedy  to  obtain  the 
benefit  of  the  foitner  proceedings ;  for  by  an  original  bill 
in  the  nature  of  a  bill  of  revivor,  they  may  draw  to  them* 
selves  the  advantages  of  the  former  suit,  in  whatever  stage  it 
may  be  at  the  time  of  the  abatement ;  and  if  that  happens 
before  a  decree,  they  may  carry  on  the  suit  to  a  final  decis- 
ion. It  has  been  intimated  in  the  argument  at  the  bar,  that 
such  an  original  bill  lies  only,  where  there  has  been  a  de- 
cree ;  but  this  is  founded  in  a  mistake.  That  it  lies  in  all 
stages  of  the  proceedings  is  clearly  laid  down  by  Lord 
RedesdaUj  in  his  excellent  treatise  on  IPleadings  in  Chancery 
(pp.  66,  88).^  The  same  doctrine  is  recognised  by  Lord 
Hardwicke  in  an  anonymous  case  in  1  AA.  R.  88,  371,  and 
was  acted  on  in  Harriaon  vs.  Ridley  (2  Cotnyn*9  R.  589),  and 
Huet  vs.  Lord  Say  and  Seals  {Sdect  Cos.  Ch.  53.)  In  short, 
privies  in  estate  by  deed  are  entitled  to  the  same  benefit  of 

3  Backhouse  vs.  Jifiddleton,  1  Ch.  Cos,  173,  174.— S.  C.  3  Freeman^ 
IdS.— Htfd  VB.  Ld,  Sou  and  SeaU,  Sd,  Cos.  Ch.  54 — dare  va.  WordtU^ 
2  Vem.  548.-^Afm»iUi^v&.  Lmrd  Mohun^  2  Vem.  672.-2  Eq.  Ca,Abr.  2 
pL  7. — Harrison  vs.  Ridley^  2  ComynSj  R.  589. — Hinde^  Ch.  Pr.  47, 69. 
-^Cooper,  J5o.  K.  63,  64,  77.— ^«.  Prod.  lUg.  90.— AW^  PI.  m^ 
88.— I  Harris,  Ch.  Pr.  Ch.  11,  71,  74.— 1  Mi.  88,  571.--3  M.  216— 
TothXEL,  R.  174.— Com.  Dig.  Chancery  F. 

*  See  also  Hinde,  Ch.  Pr.^. — Barton,  Eq.  Pr.  154,  note. — Cooper,  Eq. 
Pi.  69,  77.--JilerrmeffuT  vs.  MeUish,  13  Vez.  161,  435.— .Fbttoire^  vs. 
WiUiamson,  11  Vez.  306. 
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the  proceedings  upon  an  original  bill  in  the  nature  of  a  bill 
of  revivor,  as  privies  in  law  are  upon  a  bill  of  revivor. 

The  argument  then  addressed  to  the  Court  upon  the  in- 
sufficiency of  the  reason  assigned  in  the  books  for  confining 
bills  of  revivor  to  heirs  and  representatives,  tnz.  that  they  are 
in  privity  of  title,  does  not  meet  the  whole  difficulty.     The 
rule  does  not  aifect  to  give  the  right  upon  mere  privity  of 
title,  but  upon  privity  of  title  derived  by  act  of  law,  in  con- 
tradistinction to  that  from  the  act  of  the  party.    Whether 
the  distinction  was  originally  founded  in  good  sense  or  not, 
it  is  now  too  late  to  inquire.    It  will  be  sufficient  for  the 
Court,  that  it  is  established,  if  its  applicability  to  our  juris- 
prudence and  practice  is  not  overcome  by  some  controlling 
propriety.     But  it  does  not  seem  at  all  difficult  to  compre- 
hend the  origin  and  principle  of  the  rule.    When  a  party 
plaintiff  dies,  whose  interest  is  transmitted  to  some  other  per- 
son, if  the  title  be  that  of  mere  representation  in  law,  there 
is  no  change  in  the  title  itself,  and  the  only  question,  that 
arises,  is,  who  is  the  person  entitled  to  take  as  representative, 
that  is,  in  respect  to  real  estate,  who  is  the  heir,  and  in  re- 
spect to  personal  estate,  who  is  the  executor  or  administra. 
tor.     When  this  fact  is  ascertained  the  person  succeeds  by 
operation  of  law  to  the  whole  title  of  the  deceased.     A  bill 
of  revivor  in  such  case  merely  substitutes  the  representative 
in  lieu  of  the  deceased,  and  states  no  new  fact  as  to  title, 
except  that  of  transmission  by  operation  of  law.    The  title 
of  representation,  or  heirship,  at  least  in  a  court  of  chancery, 
is  not  disputable ;  but  the  person,  in  whom  it  is  vested,  is 
alone  to  be  ascertained.^    But  when  a  party  plaintiff  claims 
a  title  by  purchase  or  devise,  he  introduces  a  new  title  not 
previously  in  the  case,  and  which  is  controvertible,   not 
merely  by  the  defendants  in  the  bill,  but  also  by  the  heirs  at 

5  Cooper,  Eg.  PI  63,  64.— .Ifiy:  PL  63, 64.-2  Eg.  Co.  Mr.  QpL  7.— 
CUh.  Ibrum  Rom.  173. 
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law.  As  to  these  parties  the  suit  is  original ;  it  does  not 
merely  revive  the  old  suit,  bat  it  states  new  supplementary 
matters  calling  for  an  answer.  So  far  then  as  it  states  such 
matter,  it  is  an  original  bill ;  and  so  far  as  it  seeks  to  revive 
upon  that  matter,  it  is  in  the  nature  of  a  bill  of  revivor. 
The  practice  conforms  to  this  view  of  the  doctrine.  In  the 
case  of  a  bill  of  revivor  the  defendant  may  for  his  own  ben- 
efit by  plea,  answer,  Slc,  show  cause  against  the  revivor,  as 
that  the  plaintiff  is  not  heir,  &c. ;  but  no  answer  is  abso- 
lutely necessary,  if  the  heirship  is  not  intended  to  be  deni- 
ed ;  for  upon  mere  motion  without  answer,  when  the  time 
for  it  is  out,  the  cause  will  be  revived  as  of  course.  The 
omission  to  answer  is  deemed  a  virtual  admission  of  the 
heirship.^  And  in  the  subsequent  progress  of  the  suit  no 
claims  are  litigated,  which  did  not  remain  undecided  at  the 
time  of  the  abatement. 

Lord  Chief  Baron  CHIbert  in  his  Forum  Romanum  (ch.  9, 
p.  172),  states  the  reason  of  the  rule  in  the  following  man- 
ner :  "  This  subpoena  [ad  revivendum]  is  only  for  the  heir, 
executor,  or  administrator,  who  come  in  in  privity,  as  they 
call  it,  that  is,  in  immediate  representation  to  the  party  litigant 
deceased ;  for  a  devisee  or  assignee  of  any  plaintiff  cannot 
have  a  subpoena  ad  revivsndum  after  the  decease  of  such  plain- 
tiff; and  this  for  two  reasons.  First,  because  they  looked 
upon  a  suit  to  be  a  chose  in  action,  which  was  not  assignable 
over  for  fear  of  maintenance  ;  but  this  reason  has  been  long 
since  obsolete  in  the  court  of  chancery,  where  they  allow 
the  assignment  of  such  interest.  But  the  second  and  better 
reason  is,  because  where  the  party  devises  or  assigns  bis 
interest  and  dies,  if  the  devisee  or  assignee  were  to  bring 
his  bill  of  revivor  against  the  defendant,  the  heir  or  execu- 
tor would  be  pretermitted,  who  might  have  a  right  to  con- 

J  Hind.  Ch.  Prod.  48, 49.— Coodw  Eg.  PL  71,  72.— Harm  vs.  Pol^ 
ktrd,  3  P.  WOL  348.— ^yi«  Pr.  Reg.  90,  91. 
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test  such  disposition ;  and,  therefore,  he  must  bring  his  <mi* 
ginai  bill,  and  make  the  heir  or  executor  a  party." 

It  will  be  at  once  perceired,  that  the  reason  here  assigned 
does  not  proceed  upon  mere  privity  of  title,  but  upon  the 
title  being  by  act  of  the  party,  and  liable  to  contestation  by 
third  persons,  whose  interests  are  or  may  be  affected.  If 
they  are  to  be  brought  before  the  Court,  it  can  only  be  by 
an  original  bill,  since  ^j|y  are  not  parties  to  the  old  suit. 

But  the  argument  pressed  upon  the  Court  is,  that  the  rea- 
son here  assigned,*  however  correct  and  proper  to  regulate 
the  practice  in  chancery  in  England,  is  inapplicable  to  the 
present  case,  because  the  probate  of  the  will  in  Massacku^ 
$€tt8  is  conclusive  as  to  the  real  and  personal  estate,  and  can- 
not be  controverted  by  any  person  whatsoever ;  and  being 
conclusive  there,  it  ought,  as  to  real  estate  devised  by  it,  to 
be  held  equally  conclusive  in  the  tribunals  of  every  other 
jurisdiction.  But  of  what  is  the  probate  of  the  will  conclu- 
sive f  Certainly  of  no  more  than  the  sanity  of  the  testatOF, 
his  competency  to  make  the  will,  and  its  actual  lawful  exe- 
cution. As  to  the  construction  of  the  terms  of  the  will,  the 
estates  devised  by  it,  and  the  parties  to  whom  they  are  de- 
vised, these  are  things,  which  the  probate  does  not  assume 
to  touch,  or  to  decide.  They  remain  open  for  contestation 
in  every  suit,  in  which  they  may  be  legally  put  in  issue.  The 
probate  does  not  show,  that  the  present  plaintiff  is  the  per- 
son named  in  the  will  as  devisee  of  the  intestate's  interest 
in  the  mill ;  nor  what  estate  he  is  entitled  to.  It  establishes 
no  more  than  that  the  will  has  been  lawfully  executed,  and 
as  such,  is,  according  to  its  true  import,  conclusive  upon  all 
persons  claiming  as  heirs  or  representatives,  or  devisees  un- 
der him,  as  well  as  upon  strangers.  If  the  present  suit  were 
pending  in  Massachusetts^  instead  of  Rhode  bktnd^  perhaps 
the  heir  might  be  entitled  to  say,  that  he  ought  to  be  made 
%  party  upon  the  English  principle,  because  he  might  cod- 
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(est  the  safficiency  of  the  devise  to  the  plaintiff,  though  not 
the  conclusiveness  of  the  probate.  I  do  not  say,  that  the 
beir  is  an  indispensable  party  in  such  a  case,  or  in  the  pre* 
sent  case.  If  he  lived  out  of  the  jurisdiction,  and  that  fact 
were  properly  charged  in  the  original  bill  in  the  nature  of 
a  bill  of  revivor,  it  would  not,  upon  principles  already  assert- 
ed in  the  Federal  Courts,  be  diffiqult  to  hold,  that  his  being 
a  party  might  be  dispensed  with.  But  whether  living  within 
the  jurisdiction  iie  ought  to  be  made  a  party,  the  probate  of 
the  will  being  conclusive,  constitutes  an  inquiry  of  consider- 
able delicacy  and  importance.  In  England  the  will  may 
always  be  contested  by  the  heir,  unless  it  has  been  proved 
in  chancery  against  him.''  When  so  proved,  if  in  an  eject- 
ment at  law  he  attempts  to  contest  it,  the  court  of  chan- 
cery will  grant  an  injunction.®  But  the  decree  establishing 
the  will  in  such  case  does  not  seem  to  be  evidence,  except 
as  between  the  parties  to  the  bill  and  their  privies,  exactly 
as  in  other  cases  of  decrees.  It  would  not  be  conclusive 
against  the  heir  in  any  suit  with  other  parties.  In  this  re- 
spect it  differs  from  the  probate  of  a  will  in  Massachmeiit. 
I  shall  leave  this  point,  whether  the  heir  is  a  necessary  party 
to  the  new  bill,  to  be  decided,  when  it  comes  regularly  be- 
fore me.  At  present  it  is  not  presented  in  such  a  shape  as 
calls  foi^  the  judgment  of  the  Court ;  and  I  should  feel  ex- 
treme reluctance  to  decide  it  without  further  consideration. 
I  am  not  prepared,  however,  to  accede  to  the  argument  of 
the  defendant's  counsel,  that  the  will  in  this  case  is  not  ad- 
missible in  evidence  until  after  probate  in  the  state  of 
Rhode  bland.  It  does  not  strike  me,  that  any  such  probate 
for  the  purposes  of  this  suit  is  necessary.  The  mill  in  con- 
troversy is  situated  in  Massachusetts ;  the  river,  the  use  of 

7  Set  Ogk  V8.  Cook,  1  Vez.  177. --Potter  vs.  PoUer,  1  Fez.  274 
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whose  waters  is  claimed  as  appurtenant  to  the  mill,  is  the 
boundary  of  the  two  states,  and  the  waters,  therefore,  partly 
flow  in  each  state.  The  right,  however,  is  not  a  distinct 
right  to  the  water,  as  terra  aqua  cooperta^  or  as  a  distinct 
corporeal  hereditament,  but  as  an  incident  to  the  mill,  and 
attached  to  the  realty.  It  passes  by  a  grant  of  the  mill,  and 
has  no  independent  existence.  It  is  not  real  estate  situated 
in  Rhode  Island,  It  is  an  incorporeal  hereditament  annexed 
to  a  freehold  in  Massachusttts.  And  a  conveyance  of  the 
mill,  good  by  the  laws  of  the  state,  where  the  mill  is  situated, 
conveys  all  the  appurtenances.  The  wrong  done  by  stop- 
ping the  flow  of  the  water  by  any  obstruction  or  drain  in 
Rhode  Island  is  an  injury  done  to  the  mill  itself  in  Massachu'' 
setts.  In  a  just  sense,  the  wrong  may  be  said  to  be  done  in 
both  states,  like  the  analogous  case  of  an  injury  to  land  lying 
in  one  county  by  an  act  done  in  another  county.^  The  devisee 
is  entitled  to  the  remedy  also  by  the  laws  of  MassadiuseiU 
as  the  owner  of  the  mill.  His  title,  when  unimpeachable 
by  the  law  of  Massachusetts^  does  not  by  the  general  princi- 
ples of  public  law  require  any  new  probate  in  Rhode  Islands 
It  could  receive  no  new  validity  from  such  probate.  It  could 
lose  none  without  it.  Suppose  an  ancient  house  situate  on  the 
boundary  line  of  a  state,  and  a  person  in  the  adjacent  state 
obstructs  its  ancient  lights,  would  it  be  contended,  that  the 
right  to  use  such  ancient  lights  was  real  estate  in  the  adjacent 
state?  And  if  the  title  were  derived  by  grant,  or  by  will, 
would  it  be  contended,  that  a  registry  of  the  deed  or  a  pro- 
bate of  the  will  would  be  necessary  in  each  state  before  any 
redress  could  be  obtained  by  the  owner?  If  necessary  at  all, 
it  would  be  equally  so,  whether  the  suit  were  brought  in  one 
state  or  the  other.  In  such  a  case,  if  the  law  respecting 
grants  or  wills  were  different  in  the  different  states,  a  pur- 

0  See  Com.  Dig.  jidion  Mil,  cites  3  Leo,  141.— 7  Co.  2  h.—Bulwar'* 
cast^  FUx.  Mr.  action  on  case^pL  96. 
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chaser  might  rightfully  succeed  to  the  propriety  of  the  house, 
but  lose  its  ancient  privileges.  The  public  law,  which  de- 
clares, that  the  title  to  real  estate  can  pass  only  according  to 
the  law  of  the  place,  where  it  is  situated,  supposes  the  thing 
to  be  tangible  and  fixed,  and  the  tiiut  clearly  intraterritorial. 
But  where  is  the  sittu  of  an  incorporeal  right  ?  The  right  to 
flowing  water  is  no  more  real  estate,  than  the  right  to  flow- 
ing air  or  light.  The  very  nature  of  these  things  forbids 
durable,  fixed,  and  absolute,  territorial  possession.  It  is  true, 
that  a  state  has  jurisdiction  over  the  waters  of  the  rivers, 
which  flow  within  its  boundaries,  and  may  by  its  laws  reg- 
ulate the  title,  enjoyment,  and  use  of  them  awhile,  and  so 
long  as  they  flow  within  its  boundaries.  But  its  authority 
stops  here ;  the  right  to  the  use  of  the  same  waters,  when 
they  flow  beyond  its  boundaries,  is  not  within  its  control* 
The  title  is  not  acquired  under  the  laws  of  such  state.  If 
the  waters  flow  to  a  mill  in  another  state,  and  the  use  be- 
comes annexed  to  it,  the  use  and  the  title  are  exclusively  to 
be  governed  by  the  laws  of  the  latter  state.  What  authority 
has  Rhode  bland  to  control  the  water,  which  flows  to  a  mill  in 
Massackuseiii  9  The  right  to  the  use  of  such  water,  whether 
it  be  deemed  real  or  personal  estate,  is  a  right  exercised 
under  the  jurisdiction  of  MassachutetiSj  and  is  to  be  govern- 
ed by  its  laws.  Rhode  bland  might  indeed  refuse  to  recog- 
nise in  her  Courts  the  title  to  such  property^  unless  it  passed 
in  some  special  manner  prescribed  by  her  laws.  And  so 
she  might  the  title  to  lands  in  Massachusetts  coming  incident- 
ally in  question  in  her  Courts.  But  this  would  not  change 
such  title,  or  give  the  state  a  right  to  annul  it.  It  would  be 
a  refusal  of  that  national  comity  and  justice,  which  the  civ- 
ilized world  is  accustomed  to  allow  for  great  public  purposes 
of  policy  and  convenience.  Beyond  this  the  authority  would 
have  no  operation.  There  is  no  pretence  to  say,  that  Rhode 
bland  has  as  yet  legislated  to  such  an  extent.    Her  laws  for 
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the  probate  of  foreign  wills  go  no  farther,  than  to  provide  for 
such  cases,  where  they  affect  property  lying  or  being  within 
the  state. 

If  the  argument  indeed  goes  the  length  of  affirming,  that 
in  all  cases,  where  rights  to  property  are  to  be  maintained 
in  Rhode  bland^  these  rights,  though  derived  exclusively  un- 
der the  laws  of  a  foreign  state,  are  to  be  proved  and  estab- 
lished in  the  same  way,  as  though  these  rights  affected  pro- 
perty in  Rhode  Island^  it  is  in  my  judgment  founded  in  mis- 
take. The  law  justifies  no  such  broad  and  sweeping  doctrine 
If  the  title  to  real  estate  situated  in  MassachustUs^  and  de- 
vised under  a  will  made  there,  comes  incidentally  into  ques- 
tion in  a  suit  in  Rhode  Island^  as  upon  a  bill  in  equity  for  a 
specific  performance  of  a  contract  for  sale,  or  an  action  for 
damages  for  the  breach  of  such  contract,  it  cannot  be,  that 
the  will  must  undergo  a  probate  in  Rhode  Island  before  the 
title  can  be  recognised,  or  the  right  enforced.^*  If  a  coach 
specifically  bequeathed  by  will  in  JlcasachusetU  were,  after 
due  probate  of  the  will,  and  delivery  to  the  legatee,  driven 
into  Rhode  Idand^  and  there  wrongfully  withheld  from  the 
legatee  by  a  third  person,  it  cannot  be,  that  there  must  be  a 
probate  and  administration  in  Rhode  Island  before  the  lega- 
tee can  maintain  an  action  of  trover  for  the  coach  in  the 
Courts  of  that  state.  The  right  to  the  property  would  be 
ascertained  by  the  same  means,  as  if  the  ownership  had  been 
by  any  other  conveyance  in  Massachusetts^  that  is,  by  ascer- 
taining the  lex  loci  by  competent  evidence,  and  adjudging 
upon  such  proofs. 

The  rules  of  evidence,  by  which  courts  of  justice  ascertain 
the  titles  to  property  derived  under  foreign  laws,  are  proba- 
bly different  in  different  countries,  founded  upon  different 
views  of  public  convenience  and  upon  municipal  usages. 

^  Fide  Dot^Usau  qf  Lewis  vs.  MFariandy  9  Cranch^  151. 
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But  in  the  United  State$  the  constitution  has  declared,  that 
full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  state ; 
and  Congress,  in  the  exercise  of  its  delegated  authority,  has 
prescribed  the  manner,  in  which  such  acts,  records,  and  pro- 
ceedings shall  be  proved,  and  the  effect  thereof.  The  act 
of  26th  of  May,  1790,  ch.  11,  enacts,  that  'Hhe  records  and 
judicial  proceedings  of  the  Courts  of  any  state  shall  be  prov- 
ed by  the  attestation  of  the  clerk,  and  the  seal  of  the  Court 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
judge,  chief  justice,  or  presiding  magistrate,  as  the  case  may 
be,  that  the  said  attestation  is  in  due  form.  And  the  said  re- 
cords and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  them  in  every  Court 
within  the  United  Slates,  as  they  have  by  law  or  usage  in  the 
Courts  of  the  state,  from  whence  the  said  records  are,  or  shall 
be,  taken."  Whether  the  will  and  probate  in  the  present  case 
be  admissible  in  evidence  depends  upon  the  point,  whether 
it  is  authenticated  according  to  the  statute.  The  effect  of 
such  probate  being  conclusive,  to  the  extent  already  assert- 
ed, in  Massachusetts^  must  be  so  far  conclusive  in  this  Court 
as  to  property  within  the  same  state." 

There  were  some  other  points  suggested  at  the  argument, 
upon  which  at  present  it  is  unnecessary  to  express  any  opin- 
ion. Upon  the  whole  the  bill  for  a  revivor  is  to  be  dismiss- 
ed. But  this  dismissal  is  to  be  without  prejudice  to  the 
plaintiffs  to  file  an  original  bill  in  the  nature  of  a  bill  of  revi- 
vor for  the  purpose  of  obtaining  the  benefit  of  the  former 
proceedings  upon  the  original  bill ;  and  the  plaintiffs  are  to 
be  at  liberty  to  make  all  such  parties  thereto,  as  they  may 
be  advised. 

Bm  dismissed  accordinglj. 


u  MiUs  vs.  Duryee,  7  Craned,  481. 
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C  Hod.  JOSEPH  STORT,  Associate  Justice  of  the  Supreme  Court. 
BEFORE  ^  jj^^  ASHUR  WARE,  Diftrict  Judge. 


Gray  m.  Jenks  ei  al. 

A  mortgagee  of  a  satisfied  mortgage  conoot  maiotain  an  action  at  law  to  recover 
possession  against  the  mortgagor,  or  persons  claiming  under  him,  by  the  lavr  of 
dwatate  of  Maine. 

Writ  of  entry. — ^Tbe  cause  was  argued  on  special  {lad- 
ings, setting  up  a  defence,  that  the  suit  was  brought  on  a 
satisfied  mortgage.  Daveis  was  for  the  plaintiff,  and  Feiseit- 
den  and  Greenkaffot  the  defendants.  Their  arguments  are 
generally  stated  by  the  Court,  and  it  is  not  thought  nece»- 
sary  to  report  them  at  large.  The  following  opinion  was 
delivered  by  the  District  Judge,  as  prepared  by  Mr.  Justice 
Siory^  who  was  absent  from  illness. 

Story  J.  This  is  a  writ  of  entry  sur  disseisin  in  coromoQ 
form.  The  pleadings,  upon  which  at  present  I  shall  not 
stop  to  comment,  set  up  as  a  principal  bar  to  the  recovery, 
that  the  title  of  the  demandant  is  solely  founded  upon  a  sat- 
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isfied  mortgage,  the  demandant  being  mortgagee,  and  the 
tenantB,  heirs  or  privies  in  estate  of  the  mortgagor. 

It  is  unnecessary  to  consider,  whether  the  mortgagee,  after 
condition  broken,  can  maintain  a  general  writ  of  entry  §wr 
ditseisin^  if  the  fact  is  specially  pleaded  in  bar  of  the  action. 
The  early  decision  in  the  negative^  seems  upon  good  reasod 
to  have  been  recently  overturned  in  the  case  of  Chreen  vs« 
Kemp  ( 1 3  Mass*  JR*  5 1 5).  But  without  expressing  any  ahso* 
lute  opinion  on  this  point,  because  it  is  not  in  contestation 
between  the  parties,  I  proceed  at  once  to  that,  which  has 
been  so  ably  and  elaborately  argued  at  the  bar.  The  ques- 
tion is,  whether  after  a  mortgage  has  been  paid  or  satisfied^ 
but  the  same  has  not  been  discharged  by  an  acknowledg- 
ment of  satisfaction  in  the  Registry  of  Dle^eds,  or  by  a  re- 
lease, the  mortgagee  can  maintain  a  suit  at  law  for  the  re- 
covery and  possession  of  the  mortgaged  premises  against 
the  mortgagor  and  persons  claiming  under  him. 

In  the  examination  of  this  question  the  Court  must  be 
governed  altogether  by  the  state  jurisprudence,  for  it  is 
purely  a  point  of  local  law ;  and  the  doctrines  of  the  com- 
mon law,  and  the  decision  of  the  judicial  tribunals  of  other 
states,  are  no  farther  to  be  used,  than  as  they  may  illustrate 
what  is  obscure,  and  furnish  analogies  to  guide  in  what  it 
unsettled  on  this  subject  in  our  own  jurisprudence. 

The  view,  which  is  taken  of  mortgages  in  courts  of  com- 
mon law  is,  in  many  respects,  essentially  different  from  that^ 
which  attracts  the  attention  of  courts  of  equity.  This  cir*' 
cumstance  will  in  some  measure  account  for  the  very  differ- 
ent language  held  by  eminent  judges  in  discussing  the  sub- 
ject at  different  times,  and  reconcile  many  of  the  apparent 
contrarieties  of  opinion,  which  are  found  in  the  author!^ 
ties.    A  judge  at  law  sometimes  deals  with  it  in  its  moat 

1  Erskine  vs.  Townstnd^  3  Mass*  JZ.  493, 
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enlarged  and  liberal  character,  stripped  of  its  technical 
and  legal  habiliments ;  and  a  judge  in  equity  is  sometimes 
obliged,  in  the  administration  of  his  duties,  to  follow  oiU  the 
doctrine  of  law,  and  to  contemplate  it  with  much  of  its  ori- 
ginal and  ancient  strictness.  We  all  know,  that  after  con- 
dition broken  the  mortgagee  is  considered  at  the  common 
law  as  the  absolute  owner  of  the  estate  ;  but  in  equity  the 
mortgagor  is  deemed  the  owner,  and  the  mortgage  itself 
a  mere  security  for  the  debt.  When,  however,  we  come  to 
the  doctrine  of  tacking  mortgages,  equity  there  looks  to  the 
law,  and  stays  its  hand  upon  that,  which  constitutes  a  legal 
objection  to  relief. 

It  does  not  appear,  that  before  the  provincial  charter  of 
Massachusetts,  in  1692,  there  was  any  remedy  at  law  for  the 
mortgagor  after  breach  of  the  condition ;  at  least,  I  have 
not  been  able  to  trace  any  in  the  colonial  ordinances.    Im- 
mediately after  that  charter,  provision  was  made  for  the  erec- 
tion of  a  High  Court  of  Chancery,  by  the  act  of  4  fF.  ^  M. 
eh.  5 ;  and  again,  in  a  more  complete  form  by  the  act  of 
b  fV.  fy  M.  ch.  26.     These  statutes  would  have  afforded  the 
means  of  effectual  relief;  but  the  equity  jurisdiction  not 
being  relished  in  the  Province,  these  statutes  soon  fell,  and 
every  subsequent  effort  to  establish  a  general  Court  of  Chan- 
cery has  proved  abortive.    The  Provincial  act  of  9  fVUl,  ch. 
48,  ^  3,  directed,  that  upon  satisfaction  and  payment  of  the 
mortgage,  the  mortgagee  should,  at  the  request  of  the  mort- 
gagor, cause  such  satisfaction  and  payment  to  be  entered  in 
the  margin  of  the  record  of  such  mortgage  in  the  Register's 
office,  and  sign  the  same,  which  should  '^  forever  thereafter 
discharge,  defeat,  and  release  such  mortgage  and  perpetu- 
ally bar  all  actions  to  be  brought  thereupon  in  any  court  of 
record ;"  and  in  case  of  the  refusal  of  the  mortgagee  to 
make  and  sign  such  acknowledgment,  or  otherwise  discharge 
the  mortgage  and  release  the  estate,  the  statute  gave  an 
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action  against  the  mortgagee  for  all  damages  for  want  of 
such  discharge  or  release.  The  act  10  W.  3,  ch.  58,  further 
provided,  that  in  real  actions  upon  mortgage  the  judgment 
should  be  conditional,  that  the  mortgagor,  his  heirs,  &c. 
should  pay  the  mortgagee  &c.  such  sum,  as  the  Court  should 
determine  to  be  justly  doe  therefor,  within  two  months'  time 
after  judgment,  for  discharging  the  mortgage,  or  that  the 
plaintiff  should  recover  possession  of  the  estate  sued  for, 
and  execution  be  awarded  for  the  same.  And  it  was  fur- 
ther provided,  that  where  the  mortgagee  had  entered  into 
possession  of  the  estate,  the  mortgagor  should,  upon  tender 
of  the  money  due,  have  a  right  to  redeem  the  same  at  any 
time  within  three  years  after  such  entry,  and  that  a  bill  in 
equity  should  lie  in  the  courts  of  law  for  this  purpose.^  These 
enactments  continued  in  force  until  after  the  revolution,  and 
are  substantially  incorporated  into  the  existing  statutes  of 
Mcasachusetis  on  the  subject  of  mortgages.  Judge  Trovh- 
bridge  in  an  argument  on  mortgages,  written  by  him  before 
the  revolution,  and  since  published  in  the  Supplement  of  our 
Reports,  seems  to  have  considered,  that  under  the  Provin* 
cial  statutes  the  estate  of  the  mortgagee  was  not  divested 
by  the  mere  fact  of  payment  of  the  mortgage.  ^'  If,"  says 
he,  ^^  the  mortgagor  in  fee  pay  the  money  at  the  day,  on  his 
entry  he  is  in  of  his  former  estate.  If  he  does  not  pay,  yet 
by  law  he  is  impowered  to  redeem  at  any  time  within  three 
years  after  entry  for  condition  broken,  by  paying  principal 
and  interen,  or  tender  of  it,  but  yet  by  mere  entry  and  pay- 
ment the  mortgagor  is  not  in  as  of  his  former  estate,  nor 
can  he  regain  it,  but  by  a  reconveyance,  or  a  judgment  of 
the  inferior  or  superior  court,  as  judges  in  equity  under  the 
Provincial  law  (lO  WUL  3,  ch.  13),  any  more  than  in  Eng- 
land without  a  reconveyance  or  the  aid  of  chancery."^ 

3  Compare  Act  10  fT.  3,  ch.  58,  §  3,  4,  and  Act  o/*12  Ann.  ch  108,  §2, 
— Colony  and  Prov,  Laws^  3S4,  ^M  (edition  1814. ji 

3  8  Mass.  R.  563. 
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The  preaeDt  caae,  however,  ib  to  be  decided  by  the  statate 
0(  Maine  of  1821,  ch.  39,  respecting  mortgages,^  which  in  a 
revised  form  contains  the  substance  of  all  the  statutes  of 
MtMsathuietU  made  before  the  sefmratioa  $  and  the  decisions 
of  the  Supreme  Court  of  the  latter  state  giving  a  coostriic* 
lion  to  these  statutes  are,  therefore,  of  very  high  authority 
ui  the  exposition  of  the  statutes  of  Maine.  By  the  latter  it 
is  enacted,  that  in  all  real  acticms  on  '^  mortgage,  &c.  the 
judgment  shall  he  conditional,  that  if  the  mortgagor.  Us 
heirs,  Ac.  shall  pay  unto  the  mortgagee  Ac.  such  sum  as  the 
Court  shall  adjudge  due,  within  two  months  (irom  the  time  of 
entering  up  judgment,  with  interest,  then  no  writ  ofposeetsiom 
akaU  usuey  otherwise  the  plaintiff  shall  be  entitled  to  his  writ 
of  possession  in  due  foirm  of  law."  Now,  upon  the  plaia 
leims  of  this  enactment,  it  would  seem  difficult  to  doobt^ 
Aat,  if  the  mortgage  were  actually  paid,  no  real  actioa 
would  Ke  by  the  mortgagee  for  the  estate.  The  judgment 
is  to  be  eonditimud  for  the  payment  of  the  sum  due,  and  no 
writ  of  possession  is  to  issue,  when  that  sum  is  paid.  If 
upon  the  hearing,  the  Court  should  adjudge,  that  nothing 
was  due  to  the  mortgagee,  how  could  he  be  entitled  to  the 
conditional  judgment  ?  The  very  form  of  the  judgment  sup- 
poses, that  something  is  due,  and  the  judgment  for  posses* 
fiion  is  absolute  only,  when  there  is  an  omission  of  payment 
•f  the  sum  found  due.  The  proper  conclusion  seems  to  be, 
that  when  nothing  is  due,  when  nothing  remains  to  be  paid, 
there  can  be  no  judgment,  even  upon  a  confession  of  condi*- 
tion  broken  by  the  defendant,  if  the  hcU  so  appear  to  tha 
Court.  And  if  so,  why  may  not  the  same  focts  be  pleaded 
directly  in  bar  to  the  action  ?  Surely,  it  will  not  be  pretend- 
ed, that  the  law  authorises  an  action  to  be  maintained,  where 
the  Court  can  render  no  judgment  in  aid  of  the  demandant 


4  1  JUaine  Statuies^  1821,  ch.  39rp.  144. 
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But  it  may  be  said^  that  the  tUtute  supposes,  that  the  ac- 
tion brought  declares  upon  the  mortgage  itself,  and  is  not,  as 
in  this  case,  a  common  writ  of  entry  at  the  common  law.  If 
this  prove  any  thing,  it  proves,  that  the  latter  action  ought 
not  to  be  maintainable  at  all  upon  a  mortgage  after  breach 
of  the  condition,  since  it  would  defeat  the  statuteable  judg- 
ment. But  as  the  present  doctrine  is  in  favour  of  such  an 
action,  there  seems  no  reason,  why  the  defendant  may  not 
show  by  special  pleading,  that  the  suit  is,  in  fact,  founded 
on  a  mortgage,  and  thus  entitle  himself  to  the  benefit  of  that 
judgment.  It  would  be  difficult  to  establish,  that  the  de- 
mandant might  by  the  mere  form  of  his  action  ouMt  the  other 
party  of  his  rights ;  or  that  the  Court  would  be  justified  in 
giving  a  general  judment,  when  upon  the  whole  record  it 
qipeaied,  that  the  suit  was  clearly  upon  a  mortgage. 

It  is  supposed,  however,  that  the  language  of  other  pajrts 
of  the  statute  control  the  inference  deducible  from  this  pro- 
vision. The  allusion  is  to  those  clauses,  which  give  a  reme- 
dy by  bill  in  equity  to  the  mortgagor  to  redeem,  when  the 
mortgagee  has  entered  and  taken  actually  possession  of  the 
estate  for  the  condition  broken.  In  such  cases,  upon  tender 
of  the  sum  due,  or  other  performance  of  the  condition,  the 
statute  requires  the  mortgagee  to  restore  the  possession  and 
execute  a  rtha&e  and  quit  clotsi  of  the  mortgage,  or  to  cause 
satis&ction  and  payment  to  be  entered  in  the  margin  of  the 
lecord  of  such  mortgage  in  the  Register's  office,  and  sign 
the  same,  which  shall  for  ever  after  discharge  and  ^^  release 
such  mortgage,  and  perpetually  bar  all  actions  to  be  brought 
thereupon  in  any  Court  of  Record."  Upon  the  refusal  of 
the  mortgagee  a  suit  in  equity  may  be  brought,  in  which  the 
Court  is  authorized  to  proceed  according  to  equity  and  good 
conscience,  and  to  decree  the  party  to  restore  possession 
and  execute  a  release  of  the  mortgage.  The  argument  de- 
rived from  this  source  is,  that  the  provision  supposes,  that 
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ioD8  appear  to  me  to  be  in  perfect  hannooy  with  each  other, 
and  each  is  just  and  appropriate  for  its  own  particular  pur* 
pose.  When  the  mortgagee  seeks  possession  after  condi- 
tion brokeui  he  may  sue  at  law,  but  he  is  not  entitled  to  aoy 
judgment,  eicept  as  security  for  the  sum  doe  on  his  mort- 
gage ;  and  that  beiug  paid,  he  has  no  right  to  possession. 
In  other  words,  his  title,  upon  payment,  is  barred  at  law. 
When  the  mortgagor  seeks  possession  from  a  mortgagee  in 
possession,  he  is  confined  to  his  remedy  by  bill  in  e<ittity, 
because  it  is  a  more  convenient  form  to  adjust  the  various 
claims  for  improvements  and  disbursements,  which  may  exist 
between  the  parties,  and  ontinarily  something  remaina  due 
on  the  mortgage,  the  payment  of  which  ought  to  precede 
the  possession.  As  to  the  ascertainment  of  the  sum  due  or 
paid  on  the  mortgage,  there  is  no  more  diiBculty  in  arriving 
at  it  by  a  Court  of  law,  when  it  is  wholly  paid,  than  when  it 
is  partially  paid.  And  in  every  case  of  a  conditional  judg- 
ment at  law,  thia  is  an  indispensable  inquiry  on  the  part  of 
the  Court. 

Let  us  now  examine  the  authorities,  which  have  been  cited 
at  the  bar.  If  they  speak  a  uniform  language ;  if  they  give 
a  uniform  construction,  this  Court  has  nothing  to  do  but 
obey  them.  If^  on  the  other  hand,  they  express  a  diversatj 
of  opinion,  or  leave  the  question  open  for  further  inquiiy, 
this  Court  is  at  liberty  to  pursue  that  course,  which  approvea 
itself  to  its  own  judgment  as  the  true  interpretation  of  the 
statute. 

In  Ertkine  vs.  Taumseni  (2  Mass.  R.  493),  the  Court  were 
of  opinion,  that  after  condition  broken  the  mortgagee  could 
have  no  other  judgment  but  a  conditional  one.  The  aa- 
thority  of  that  case  (as  has  been  already  stated)  has  been 
broken  in  upon ;  but  it  clearly  shows  the  impression  of  the 
Court,  that  if  the  mortgage  was  paid,  there  could  be  no 
judgment.  In  Porter  vs.  P&icini  (5  Mm.  R.  233),  whsfs  there 
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was  a  mortgage,  and  judgment  had  been  obtained  on  the 
attendant  bond,  and  the  judgment  had  been  duly  released, 
the  Court  said,  that  the  party  by  discharging  the  judgment, 
discharged  with  it  the  mortgage.  In  Gould  vs.  JSTeivman  (6 
Mass.  R.  239),  the  Court,  arguendo^  said,  that  the  assignee 
of  a  mortgage  was  entitled  to  his  action  to  foreclose  the 
mortgage  and  to  have  a  conditional  judgment,  unless  the 
judgment  on  the  attendant  bond  was  satisfied.  The  same 
doctrine  is  implied  in  Taylor  vs.  Porter  (7  Mass,  R.  355). 
In  Perkins  vs.  Pitts  (11  Mass.  R.  125),  Chief  Justice  Setvall 
in  delivering  the  opinion  of  the  Court  admitted,  that  in  ordi- 
nary cases,  where  the  contract  was  certain,  payment  after 
the  day  might  be  a  good  plea  in  a  suit  brought  by  the  mort- 
gagees to  obtain  possession  against  the  mortgagor.  In  Inches 
vs.  Leonard  (12  Mass.  R.  379),  the  representative  of  the  mort- 
gagee ought  to  recover  on  a  mortgage  forty-two  years  after 
it  was  given ;  but  the  Court  were  of  opinion,  that  there  was 
a  presumption  of  payment  from  the  lapse  of  time  and  other 
circumstances ;  and  the  case  carries  an  implied  acknowledg- 
ment, that  payment  would  have  been  a  good  defence. 

In  Pomeroy  vs.  Winship  (12  Mass.  R.  514),  Chief  Justice 
Parker  intimates,  though  with  caution,  that  the  mortgagor, 
after  payment,  may  resist  the  entry  of  the  mortgagee  to  ob- 
tain a  foreclosure.  His  language  is,  "  The  remedy  in  such 
case  must  be  in  equity,  or  perhaps  by  resisting  the  entry  of 
the  mortgagee,  when  he  shall  attempt  to  foreclose  by  a  suit, 
by  showing  actual  payment  of  the  debt  secured  by  the  mort- 
gage." I  lay  no  stress  upon  the  language  of  the  Court  in 
Darling  vs.  Chapman  (14  Mass.  R.  101),  as  it  probably  has 
reference  to  a  suit  for  the  land  before  condition  broken. 
Up  to  this  period  it  may  be  asserted  with  some  confidence, 
that  the  doctrine  deducible  from  the  authorities,  so  far  as  it 
bears  on  this  point,  is  uniformly  in  favour  of  the  right  of  the 
mortgagor  to  resist  at  law  any  assertion  of  title  by  the  mort- 
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gagee  after  satisfaction  of  his  debt.  But  in  Parsons  vs. 
fVdles  {n  Mass.  Z2.  419),  Mr.  Justice  fFiMe,  in  delivering 
the  opinion  of  the  Court,  intimates  a  contrary  opinion.  That 
was  not  the  point  before  the  Cou? t,  for  the  only  questioa 
was,  whether  a  mortgagor,  rfter  the  entry  of  the  morigaget 
for  condition  broken,  could,  upon  payment  of  the  debt,  main* 
tain  any  suit  at  law  for  the  recovery  of  the  mortgaged  estate. 
It  was  held,  upon  principle  and  in  conformity  to  prior  de- 
cisions, that  he  could  not.  But  the  learned  Judge,  after 
reasoning  upon  the  general  question  with  great  force,  pro- 
ceeds to  say,  '^  to  this  view  of  the  subject  it  may  be  object- 
ed, that  it  enables  the  mortgagee,  if  he  is  so  disposed,  to 
vex  and  harass  the  mortgagor  unreasonably.  After  receiv- 
ing his  debt,  having  no  claim  in  equity  and  good  conscience 
upon  the  land,  but  a  mere  legal  estate^  he  may  nevertheless 
expel  the  mortgagor,  or  he  may  bring  a  vexatious  suit 
against  him  and  subject  him  to  costs.  The  answer  to  this 
objection  is,  that  the  law  can  never  be  expected  whoUj  to 
prevent  injustice,"  &c.  Now,  while  I  entirely  agree  in  the 
judgment  of  the  Court  on  the  principal  point,  I  must  be  per- 
mitted to  add,  that  I  do  not  perceive,  that  the  objection 
stated  has  any  real  foundation  in  law,  or  any  application  to 
the  case  before  the  Court.  Assuming,  that  the  remedy  of 
the  mortgagor  was  solely  in  equity,  it  surely  created  no 
hardship ;  and  when  the  legislature  gave  a  remedy  to  the 
mortgagor,  it  had  a  right  to  prescribe  the  form  and  the  man- 
ner of  pursuing  it.  For  me,  it  is  sufficient,  that  the  legisla- 
ture has  chosen  to  declare,  that  it  shall  be  by  a  suit  in 
equity.  But  the  learned  Judge  has  contented  himself  with 
answering  the  objection,  without  considering,  whether  it  had 
any  legal  existence.  I  should  be  glad  to  know,  what  judg- 
ment for  the  mortgagee  could  be  rendered  upon  a  writ  of  en- 
try consistently  with  the  statute  of  1785,  ch.  22,  where,  upoa 
the  pleadings,  his  title  is  established  to  be  by  a  mortgage. 
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which  has  been  satisfied  by  payment.  With  great  deference, 
it  appears  to  me,  that  the  objection  should  have  been  met 
with  a  denial  of  the  right  of  the  mortgagee  to  maintain  any 
action  in  such  a  case.  In  the  case  of  Vose  vs.  Handy  (2 
Oreenleaf.  R»  322),  Mr.  Chief  Justice  MeUen^  in  his  very 
elaborate  opinion,  declares,  that  where  the  debt  has  been 
paid,  there  is  no  reason  in  law  or  justice,  why  the  mortgagee 
should  have  any  judgment  whatever  in.  his  favour.  I  confess, 
that  my  own  judgment  goes  along  with  his  on  this  subject ; 
and  finding  no  decision  against  the  doctrine,  and  no  incon- 
siderable weight  of  opinion  in  its  favour,  I  think  it  my  duty 
to  adhere  to  the  plain  sense  of  the  statute,  and  to  pronounce, 
that  the  plea  of  payment  or  satisfaction  after  the  day  is 
a  good  bar  to  any  suit  by  the  mortgagee  after  condition 
broken  for  possession  of  the  estate.  The  prevailing  doc- 
trine in  J^eib  York  seems  to  be  in  confirm  ly  with  this 
view  of  the  subject.  A  mortgage,  which  has  been  paid,  is 
there  treated  at  law,  as  an  extinguished  title.^ 

Without,  therefore,  adverting  to  the  accuracy  of  the 
pleadings,  my  opinion  upon  the  point  in  controversy  is,  that 
a  mortgagee  cannot  at  law  maintain  a  suit  to  recover  the 
premises  mortgaged  after  payment  of  his  debt  against  the 
mortgagor,  or  any  persons  claiming  under  him.  Upon  the 
pleadings  it  sufficiently  appears,  that  the  debt  has  been  ex- 
tinguished. A  payment  of  the  judgment  extinguished  the 
principal  debt,  and  no  interest  can  accrue  between  the  time 
of  issuing  the  execution  and  the  satisfaction  of  it.  The 
whole  debt  is  gone  by  an  entry  of  satisfaction  on  the  execu- 
tion, and  does  not  revive  in  equity  or  law  for  such  interme- 
diate interest.  The  District  Judge  concurs  in  this  opin- 
ion ;  and,  therefore,  judgment  is  to  be  entered  for  the  de- 
fendants. 

s  Hiicheock  vs.  HarringUm,  6  Johns.  R.  290.— CoKtnt  vs.  Torry,  7 
Johns.  R.  278.— TOutf  vs.  J^tilion^  5  Johns.  Ch.  R.  45ISl.—Runyan  vs. 
MersertaUf  11  Johns.  R,  534. 
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It  is  proper  to  add,  that  this  suit  has  been  brought  with- 
out any  oppressive  intent,  and  merely  to  give  a  surety  for 
the  debt  of  the  mortgagor,  who  has  paid  it,  the  benefit  of 
the  mortgage.  The  mortgagee  has  no  interest  and  expects 
no  benefit.  He  wishes  only  to  aid  the  surety,  so  far  as  by 
law  be  may. 


A  TABLE 

OF  THE  PRINCIPAL  CASES. 


ABANDONMENT.  the  repairs  in  any  shape.     They  ad- 

1.  In  a  suit  in  rem  on  a  bottomry  hered' to  their  abandonment  as  good, 
bond,  unden^riters,  to  whom  an  aban-  and  that  henceforth  they  had  nothing 
donment  is  made,  which  has  not  been  to  do  with  the  ship. 

accepted,  are  not  admissible  as  claim-  The    Court   held,  Ftrstf  that    the 

ants.                         Ship  Paekei.    255  owners  had  a  good  right  to  abandon 

2.  Policy  on  ship  Argonaut  and  car-  under  the'  circumstances,  even  if  the 
go,  at  and  from  Leghorn  to  her  port  injury  was  less  than  one  half  the  value. 
of  discharge  in  the  U,  Stalet,  Ship  Secondly,  that  in  estimating  that  half 
sailed  on  iier  voyage,  b^ing  owned  value,  there  was  not  to  be  a  deduc- 
and  bound  to  Salem.  She  was  cast  lion  of  one  third,  new  for  old,  as  in 
away,  in  March  1820,  on  a  ledge  of  case  o(  partial  loss :  that  the  half  value, 
rocks,  near  Por<imoii/A  harbour]  (New  which  authorized  an  abandonment, 
Hampshire),  and  immediately  billed,  was  half  the  sum  which  the  ship,  if 
She  was  in  such  a  desperate  situation,  repaired,  would  be  worth,  after  repairs 
that  it  was  nine  chances  out  of  ten  made.  If  the  ship,  when  repaired, 
that  she  would  be  totally  lost  and  would  not  be  worth  double  the 
wrecked  in  twenty-four  nours.  In  amount  of  the  repairs,  the  owners  had 
this  situation  the  owners  abandon-  a  right  to  abandon.  Thirdly,  that 
ed  to  the  underwriters.  There  was  the  underwriters  had  no  right  to  take 
no  verbal  acceptance  of  the  aban-  possession  of  the  ship,  either  to  move 
donment,  but  the  underwriters  declin-  her  or  to  repair  her,  without  the  con- 
ed an V  farther  agency  of  the  owners,  sent  of  the  owners.  That  these  acts  of 
sent  their  own  agent  to  take  posses-  taking  possession,  &c.  after  the  aban- 
sion  of  the  vessel,  sell  her  if  he  deem-  donment,  were,  in  point  of  law,  an 
ed  best,  and  act  as  he  chose  in  all  acceptanceof  the  abandonment,  since 
respects  as  to  the  vessel,  but  directing  the  underwriters  could  not  be  justified 
the  agent  not  to  meddle  with  the  in  them,  except  as  owners  of  the  pro- 
cargo  {specie),  which  had  not  been  perty.  Fourthly,  that  an  abandon- 
abandoned.  The  owners  never  med-  ment,  once  made  and  accepted,  is  ir- 
dled  with  the  ship  after  the  abandon-  revocable  by  either  party,  without  the 
ment ;  but  the  agent  of  the  underwrit-  assent  of  the  other. 

ers  took  exclusive  possession,  and  by  Peele  vs.  The  Merchants  Ins,  Co,    27 

most  extraordinary  good  fortune  and  3.  A  vessel  was  insured  from  Mes- 

good  weather,  she  was  got  off  and  sina  to  Boston,    She  met  with  disas- 

carried    to    Portsmouth   in    about  a  ters  in  the  course  of  her  voyage,  put 

week.    She  was  injured  to  about  one  into  lAsbon  for  repairs,  and  they  were 

half  her  value,  and  the  necessary  re-  made,  exceeding  half  her  value^     A 

pairs  could  not  be  made  in  a  period  bottomry    bond    was  given  for  the 

short  of  three  months,  which  was  a  amount.    She  proceeded  on  her  voy- 

longer  period  than  the  usual  length  of  age,  and  safely  arrived.    Four  days 

the  voyage  insured.     After  the  vessel  before  her  arrival,  the  owner  aban- 

was  got  off,  the  underwriters  offered  doned,  not  having  previous  informa- 

to  return  her  to  the  owners.     They  tion.     Subsequently,  the  vessel  was 

refused  to  receive  her.    The  under-  sold  under  the  bottomry  bond.    Held, 

writers  then  repaired  her    in  three  that  the  loss  was  not  total  at  the  time 

months,  under  tneir  own  agent,  and  of  the  abandonment,  and  the  plaintiff 

when  repaired  offered  her  again  to  could  not  recover  for  a  total  loss, 

the  owners.    The  latter  again  refused  Held,  also,  that  in  this  case  the  nnder- 

to  receive  her ;  and  never  authorised  writer  was  entitled  to  have  the  usual 
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deductioo  on  the  repairs  of  one  third  distribation  of  tbe  assets  is  deci^eed, 

new  for  old,  as  tbe  sale  of  the  vessel  under  tbe  laws  of  Rhode  liUmd,  and 

was  by  tbe  default  of  the  owner.  afterwards  new  assets  come  into  tbe 

Humphrey  vs.  The  Union  Int.  Co.   429  bands  of  tbe  administrator,  more  (ban 

suflScient  to  pay  all  tbe  debts,  a  suit 

ACTION.  will  lie  against  tbe  administrator  for 

1.  No  suit  can  be  maintained  for  a  payment,  in  behalf  of  tbe  creditors, 
malicious  prosecution,  unless  there  be  notwithstanding  the  statute  of  limita- 
bolh  a  want  of  probable  cause  for  tbe  tions  precludes  an  original  suit  against 
prosecution,  and  also  malice  in  tbe  tbe  aaministrator;  for  tbe  new  assets 
party.  Malice  may  be  inferred  from  are  a  trust  fund  for  the  creditors,  and 
want  of  probable  cause.  tbe  heirs  can  claim  distribution  only 

Blunt  vs.  LUtU.    102  after  all  the  debts  are  paid. 

2.  In  an  action  for  a  malicious  civil  Dtxttr  vs.  Arnold.  234 
prosecution,  the  advice  and  opinion  0.  Wherever  tbe  principal  can  trace 
of  counsel  as  to  there  being  a  good  bis  property,  as  distinct  from  that  of 
causa  of  action,  given  btfort  the  com-  the  factor,  be  can  recover  it,  into 
mencement  of  the  suit,  is  admissible  whosesoever  hands  it  may  come, 
•vidence ;  but  not  if  given  afltnoardt.  Thornton  vs.  Perkint.    232 

Jbid.  10.  If  tbe  profierty  of  a  shipper  be 
8.  But  such  evidence  of  the  advice  taken  and  sold  for  the  ship's  necessi- 
and  opinion  of  counsel  is    not  evi-  ties,  and  to  enable  her  to  perform  the 
dence,  unless  it  be  shown  what  the  voyage,  tbe  party  has  a  right  of  con- 
statement  of  facts   was,  which   was  tribution  over  against  the  other  ship- 
laid  before  tbem  for  their  advice  and  pers,  and  his  remedy  is  not  confined 
opinion.                                         lind.  to  the  ship-owner.    A  bottomry  bond 
4.  No  suit  for  services  performed  mav  be  good  in  part  and  bad  in  part; 
by  tbe  master  as  a  factor,  or  in  any  and  will  be  sustained  by  tbe  court  so 
other  character  except  that  of  master,  far  as  it  is  good.      Ship  Packet,    255 
is  cognisable  in  the  admiralty,  11.  Where  a  firm  put  a  debt,  after 
Willard  vs.  Dorr.    161  tbe  dissolution  of  tbe  partnership,  at 
6.  In  a  suit  in  rem  on  a  bottomry  the  disposal  of  one  partner,  and  gave 
bond,  underwriters,  to  whom  an  aban-  information  of  it  to  tbe  debtor,  such 
donment  is  made,  which  has  not  been  partner  has  a  right  to  assign  it  as  ae- 
accepted,  are  not  admissible  as  claim-  curity  for  bis  private  debt,   and  in 
ants.                         Ship  Packet.    256  equity  the  assignee  may  maintain  a 

6.  Judgment  in  a  trustee  process,  suit  for  it  against  the  debtor, 
against  the  defendant  as  garnishee  MeLanahan  vs.  EUery.  2G9 
of  the  plaintiff,  is  no  defence  in  a  suit  12.  Where,  by  mistake,  fraud,  or 
for  tbe  debt,,  if  the  plaintiff  in  the  ori-  accident,  tbe  tonnage  and  light  duties, 
ginal  trustee  process  has,  by  his  neg-  payable  by  law,  are  not  paid  by  tbe 
lect  to  comply  with  the  local  laws,  owner  of  a  vessel,  an  action  of  debt 
put  his  judgment  in  a  state  of  suspen-  lies  against  him  to  recover  them, 
fiion,  so  that  execution  can  no  longer  But  not  against  a  mere  consignee 
issue  upon  it,  and  it  cannot  be  revived  of  the  vessel,  for  be  has  no  interest 
by  a  teire  facias.  or  special  property  in  the  vessel. 

Flower  vs.  Parker,    247  United  Stalu  vs.  Halhawty.    324 

7.  If  a  factor  del  credere  sells  the  13.  Courts  of  admiralty  will  not 
goods  of  bis  principal,  and  takes  ne-  entertain  suits  upon  stale  demands. 

£»tiable  securities  in  payment,  and  Twelve  years' delay,  unexplained,  will 

ils  before  they  become  due,  and  affect  a  demand  with  the  imputation 

assigns   those    secuiities    to  bis    as-  ofstalenesb.      Willard  vb;  Dorr.    161 

tignees,  in  favour  of  bis  creditors,  and  14.  Tbe  master  of  a  ship  may  main- 

tbe  assignees  afterwards  receive  the  tain  a  suit  in  the  admiralty  in  j^ersa- 

money  when  tbe  notes  become  due,  nam  against  tbe  owner,  bat  not  tn  rtm 

the  principal  may  recover  from  tbe  against  the  ship,  for  be  has  no  lien, 

assignees,  subject  to  a  deduction  of  Willard  vs.  i>orr.    91 

the  lien  of  tbe  factor  for  his  commis-  15.  Tbe  statute  of  Amne^  limiting 

sions  and  charges.  raits  in  tbe  admiralty  for   seamett'e 

Thomson  vs.  Perkint*    232  wages  to  six  years,  is  no  bar  to  sncli 

8.  Where  an  estate  is  insolvent  and  suits  in  the  courts  of  the  UnHted  SledeM. 

ibuL 
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16.  In  aa  action  for  a  false  affinna-  ranty.  Such  sale  does  not  bar  the 
tion  of  the  credit  of  another,  the  equity  of  redempUon  of  heirs, 
action  h  not  sustained,  if  the  repre-  ,  ^  r  ^^^^ 
sentation  was  in  substance  true,  ac*  3.  Qii«re,  bow  far  a  court  of  equity 
cording  to  the  party's  knowledge  and  will  decree  upon  the  proof  by  a  single 
belief.  The  gist  of  such  an  action  is  witness,  where  the  answer  puts  the 
fraud.         ^Tappan  vs.  Darling.    101  matter  in  issue,  although  only  by  a 

17.  A  devisee  cannot  maintain  a  declaration  of  ignorance,  &c.  by  ad* 
folll  of  revivor,  but  he  may  maintain  ministralors. 

an  original  bill  in  the  nature  of  a  bill  Hunt  vs.  Roiumaniere.    2d4 

of  revivor,  and  thus  obtain  the  benefit  4.  An  administrator  is  not  liable  to 

of  the  original  proceedings,  as  well  be-  pay  inlerest  upon  assets  in  his  bandsi 

fore  as  after  there  has  been  a  decree  unless  under  special  circumsUnces. 

iu  the  original  suit.  Neither  is  a  partner    on  partnership 

Slack  vs.  WaleoU.    608  accounts,  before  settlement  and  bal* 

18.  A  mortgagee  of  a  satisfied  mort-  ance  struck. 

gage  cannot  maintain  an  action  at  Dexier  vs,  Arnold.    284 

law  to  recover  possession  against  the  &•  Where  the  plaintiff  joined  counts 

mortgagor,  or  persons  claiming  under  on  a  bill  of  exchange  as  indorsee, 

him,  bv  the  law  of  the  state  of  Maine,  with  counts  on  bills  of  exchange, «« as 

Gray  vs.  Jenks.    620  beneficiary  heir  and  administrator  of 

19.  The  fact,  that  by  the  lex  loci^  the  estate  of  J.  C.  P.  deceased,"  by 
where  land  lies,  a  probhte  of  a  will  is  the  law  of  France,  and  thereby  pro- 
conclusive,  does  not  enable  a  devisee  pnetor  of  the  bills,  it  was  held,  that 
to  maintain  a  mere  bill  of  revivor;  the  latter  counts  were  in  his  repre- 
for  none  can  maintain  it  but  a  privy  wntative  rharacter,  and  there  was  a 
in  representation,  as  an  heir,  or  ex-  misjoinder.  In  such  a  case  the  plain« 
ecutor.              Slack  vs.  WalcoU,    608  tiff  cannot  sue  on  the  bills  of  the  in- 

20.  If  an  indorser  is  once  fixed  by  testate  in  the  Circuit  Court,  without 
due  notice  of  the  non-acceptance  of  a  taking  out  letters  of  administration  in 
bill,  no  delay  of  the  holder  to  return  Manachutettt, 

the  bill  and  demand  payment  takes  Pteqaet  vs.  Swan.    468 

away  his  right  of  recovery,  nolwith*  .  „„f«4TT^ 

standing  the  drawee  may,  in  the  in-  ^"i™!,?-^^]^;   ,_ .      ..,.,.        , 

termediate  time,  have  failed.  1-  The  admiralty  has  jurisdiction  of 

WUd  vs.  Bank  of  Pastamaquoddy.  personal  torts  and  wronp  committed 

505  on  a  passenger,  on  the  high  seas,  by 

the  master  of  the  ship,    it  is  imma- 

ADMINISTRATOK.  terial  whether  such  torts  be  by  direct 

1.  When  an  estate  is  insolvent,  and  force,  as  trespasses,  or  consequenUal 
distribution  of  the  asseU  is  decreed,  mjaries.  ^  ., 
ander  the  laws  of  Rhode  iOand,  and  Oumberlmn  vs.  ChandUr.  242 
afterwards  new  assets  come  into  the  2.  Shipping  articles,  being  the  prop- 
hands  of.the  administrator,  more  than  «r  and  usual  documents  of  the  ship 
sufficient  to  pay  all  the  debts,  a  suit  fo«*  the  voyage,  are  in  the  admiralty 
will  lie  against  the  administrator  for  always  admitted  as  evidence  of  the 
payment,  in  behalf  of  the  creditors,  terms  of  hire,  even  of  the  master,  or 
notwithstanding  the  statute  oflimita-  his  apprentice ;  but  the  evidence  ii 
tions  precludes  an  original  suit  against  "ot  Conclusive. 

the  administrator;  for  the  new  assets  WUlard  vs.  Dorr.    161 

are  a  trrut  fund  for  the  creditors,  and  3.  Courts  of  admiralty  do  not  take 

the  heirs  can  claim  distribution  only  notice  of  set-offs,  except  so  fares  they 

after  all  the  debts  are  paid.  grow  out  of  a  maritime  contract,  sub- 

Dexltr  vs.  Arnold,    284  milled  to  its  cognizance,  and  then 

2.  An  administrator,  who  is  also  principally  by  way  of  diminishing 
mortgagee  of  the  real  estate  of  his  compensation,  and  not  as  an  inde- 
intestate,  in  hit  otcn  right,  \b  not  liable  pendent  right.  Ibid. 
to  account  as  administrator  for  the  4.  No  suit  for  services  performed 
money,  which  he  receives  upon  the  by  the  master  as  a  factor,  or  in  any 
sale  of  such  estate,  as  mortgagee,  al-  other  character  except  that  of  master, 
though  he  sells  it  with  general  war-  is  cognizable  in  the  admimlty.     lind. 
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4.  Coart  of  admiralty  will  marshal  nnder  the  laws  of  Rhode  Idand^  and 
the  assets  in  case  of  bottomry,  so  as  afterwards  new  assets  come  into  \h» 
to  make  the  proper  priorities  in  favour  hands  of  the  administrator,  more  than 
of  shippers,  against  the  property  of  sufficient  to  pay  all  the  debts,  a  salt 
the  owner  and  master.  will  lie  against  the  administrator  for 

The  Ship  Parktt,    266  payment,  in  behalf  of  the  creditors, 

5.  In  the  admiralty,  where  the  fac-  notwithstanding  (he  statute  oriimita- 
tor,  and  the  persons  claiming  a  de-  tions  precludes  an  original  suit  against 
rivative  title  under  the  owner,  contest  the  auministrator ;  for  the  new  assets 
the  right  to  the  proceeds,  the  Court  are  a  trust  fund  for  the  creditors,  and 
will  decide  npon  toe  equities  of  all  con-  the  heirs  can  claim  distribution  only 
cerned,  and  decree  the  amount  of  the  after  all  the  debts  are  paid. 

lien  to  the  factors,  and  the  residue  of  Dexter  vs.  Arnold,    284 

the  proceeds  to  the  other  claimants. 

If  in  such  a  case,  a  factor  sets  up  a  ATTACHMENT. 

title  as  general  owner,  and  not  mere-        1.  A  judgment  debtor  is  not  liable 

ly  for  a  lien,  he  will  not  be  entitled  to  be  attached  as  a  garnishee  under 

to  costs.  The  Ship  Packet,    334  the  foreign  attachment  act  of  Rhode 

7.  Courts  of  admiralty  will  not  en-  Island.  Franklin  \s.  Ward.  136 
tertain  suits  upon  stale  demands.  2.  An  attachment  is  the  usual  pro- 
Twelve  years'  delay,  unexplained,  will  cess  to  bring  a  imrty  into  court,  where 
affect  a  demand  with  the  imputation  he  has  not  made  a  true  return  ;  and  if 
of  stale ness.      WUlard  vs.  Dorr,     161  he  is  present  in  court,  no  such  prckcess 

8.  The  master  of  a  ship  may  main-  is  necessary,  but  the  court  may  pass 
tain  a  suit  in  the  admiralty  in  perso-  anorder,  directing  him  immediately  to 
nam  against  the  owner,  but  not  in  rem  answer  interrogatories. 

against  the  ship,  for  he  has  no  lien.  United  Stales  vs.  Greene^    482 

/6td.    91 

9.  The  statute    of  Anne,    limiting  ATTORNEY. 

suits  in  the  admiralty  for  seamen's        1.  A  ratification  of  the  proceedings 

wages  to  six  years,  is  no  bar  to  such  of  an  attorney  in  a  suit  is  not  valid  to 

suits  in  the  courts  of  the  UnUtd  States,  bind  the  client,  unless  it  is  made  with 

Ibid,  a  full  knowledge  of  the  material  facts. 

10.  A  court  of  admiralty  has  juris-  Williams  vs.  Reed.  406 
diction  over  policies  as  maritime  con-  2.  It  seems  that  an  attorney  at  law 
tracts,  but  not  over  contracts  leading  is  not  bound  to  be  personally  present, 
to  policies.  It  cannot  reform  a  policy  or  personally  to  cooperate  with  the 
by  the  antecedent  contract ;  this  part  appraisers,  who,  under  the  laws  of 
belongs  to  a  court  of  equity.  Maine,  are  authorized  to  set  off^real 

Andrews  vs.  The  Essex  Ins.  Co,    6  estate  by  appraisement  to  satisfy  an 

execution.  /6uL 

AGREEMENT.  3.  If  a  creditor  has  several  debts. 

See  Lien,  4.  some  of  which  are  secured  by  mort- 
gage and  some  not,  it  is  not  gross 

APPEAL.  negligence  to  unite  them  all  in  a  ain- 

1.  An  appeal  from  a  decree  of  the  gle  suit  at  law,  and  so  take  a  single 
District  Court  must  be  taken  in  open  judgment  therefor;  and  if  in  such 
court,  before  the  adjournment  sine  case  the  execution  issuing  on  (be 
cfie,  unless  a  different  period  be  pre-  judgment  is  satisfied  in  part  only,  a 
scribed  by  the  court.  court  of  equity  will  apply  the  moneys 

JVbWon  vs.  Rich.    443  received  on  the  execution  in  the  first 

2.  In  suits  for  assaults  and  batteries  instance  to  extinguish  such  parts  of 
on  the  high  seas,  no  appeal  can  be  the  debt  and  judgment  as  were  not 
sustained  from  a  decree  of  the  District  secured  by  mortgage.  Ibid, 
Court,  unless  there  be  an  ad  damnum  4.  An  attorney  is  bound  to  disclose 
laid  in  the  libel  exceeding///^  dollars,  to  his  client,  if  he  has  any  adverse 

Jenks  vs.  Lewis.    503  retainer,  which  may  aflfect  his  own 

judgment  or  his  client's  interest.    But 

ASSETS.  the   concealment  of  the  fact  is  not 

Where  an  estate  is  insolvent,  and  a  necessary  presumption  of  fraud, 
distribution   of  the  assets  is  decreed  Ptid^ 
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AVERAGE.  the  bank   count,  bnt   the  payment 

1.  The  master  of  a  nentral  thip,  must  be  by  weight  Jbid. 
whrch  is  captured,  is  bound  to  remain  4.  The  holder  of  bank  bills  is  en- 
by  the  ship  until  condemnation,  or  a  titled  to  be  paid  in  specie  the  amount 
recovery  is  hopeless ;  and  his  wages  of  the  bills,  upon  a  demand  within  the 
after  the  capture  and  until  the  con-  usual  banking  hours  of  the  bank.  Ilnd. 
demnation,  4^.  are  a  charge  to  be  5.  An  incorporated  bank  divided 
paid  by  the  owners,  and  ultimately  to  three  fourths  of  its  capital  stock,  before 
oe  borne,  as  a  general  average,  by  all  the  eipiraiion  of  its  charter,  among 
the  parties  in  interest.  .  the  stockholders,  without  providing 

Willard  vs.  Dorr,    161  funds  which  ultimately  were  sufficient 

2.  The  contributory  value  of  freight  to  pay  its  outstanding  bank  notes, 
to  a  general  average  is  ascertained  It  was  held,  1.  That  the  capital  stock 
by  a  deduction  of  one  third  of  the  was  a  trust  fund  for  the  payment  of 
gross  freight.  the  bank  notes,  and  might  be  follow- 

Humphriy  vs.  UmanJiis,  Co.    429  ed  into  the  hands  of  the  stockholders. 

3.  In  an  insurance  on  "  cargo,"  2.  That  a  bill  in  equity  for  such  par- 
composed  principally  of  lemons  and  pose  might  be  maintained  by  some  of 
oranges,  if  the  whole  of  the  oranges  the  holders  of  the  bank  notes,  against 
are  lost  in  the  voyage  by  perils  insur-  some  of  the  stockholders,  the  impossi- 
ed  against,  and  the  lemons  are  saved  bility  of  bringing  all  before  the  court 
and  arrive,  the  underwriter  is  not  being  sufficient  to  dispense  with  the 
liable  for  the  loss  of  the  oraneea  ordinary  rule  of  making  all  parties  jd 
under  the  usual  memorandum,  which  interest,  parties.  3.  That  in  such 
warrants  the  underwriters  free  from  case  the  aecree  against  the  stockhold- 
particnlar  average  on  ^  fruit,"  4^.  era  before  the  court,  should  be  only 

ibid,  for  their  contributory  share  of  the 

debt,  in  the  proportion  which    the 

BAILMENT.  stock  held  by  them  bure  to  the  whole 

1.  A  bailee  without  reward  is  guilty  capital  stock.  4.  That  the  holder  of 
of  gross  negligence  if  be  omits  that  bank  notes,  payable  to  bearer,  is  not 
reasonable  care  of  property  commit-  an  assignee  of  a  chose  in  oc/tofi,  with- 
ted  to  his  charge,  which  persons  in  in  the  11th  section  of  the  Judiciary 
the  like  situation  eiercise,  or  which  Act  of  1789,  ch.  20,  limiting  the  juris- 
tfae  bailee  is  accustomed  to  eiercise  diction  of  the  Circuit  Court. 

in  like  cases.      Tracy  vs.  Ward.    132  Wood  vs.  Dummer,    908 

2.  Gross  negligence  is  to  be  con-  6.  A  cashier  of  a  bank  has  primd 

sidered  with  reference  to  the  nature  fade  authority  to  indorse,  on  nehalf 

of  the  goods  delivered  to  a  bailee  of  the  bank,  negotiable  securities  held 

without  reward.    If  money  is  deliver-  by  it.     If  there  be  any  restriction  of 

ed,  it  is  to  be  kept  with  more  care  his  authority,  it  must  be  proved  by  the 

than  common  property.                Ilrid.  bank. 

WUd  vs.  Bank  of  Passamaquoddy.  606 

BANKS.  «        * 

1.  A  bank  holding  the  bank  bills  of  BANK  BILLS, 
another  bank  and  demanding   pay-  See  Bavks  1,  3,  4. 
mentof  the  same  at  the  banking  house 

of  the  latter,  is  not  bound  to  receive  BILL  IN  EQUITY, 

its  own  bills  in  payment,  but  may  1.  A  bill  in  equity  lies  for  dower, 

demand  specie.    A  fortiori,  it  is  not  A  deed  of  land  esecufed  by  husband 

bound  to  receive  other  bank  bills  or  and  wife,  but  containing  no  words  of 

a  draft  in  payment.  grant  by  the  wife,  does  not  convey 

Suffolk  Bank  vs.  Uneoln  Bank.    1  her  estate  in  the  land,  nor  her  dower. 

2.  A  bank  is  bound    to  keep  its  Powell  vs.  Monson  and  Brotnfield, 
money  counted,  or  weighed,  or  to  Manufaa.  Co.    847 
employ  servants  sufficient  to  count  it,  2.  An  incorporated   bank   divided 
or  weigh  it,  so  as  to  pay  all  demands  three  fourths  o(  lis  capital  slock,  before 
made  within  the  usual  bank  hours.  the  expiration  of  its  charter,  among 

Ibid,  the  stockholders,   without  providing 

3.  The  holder  of  bank  bills  is  not  funds  which  ultimately  were  sufficient 
obliged  to  take  foreign  gold  or  coin  at  to  pay  its  outstanding  bank  notes 

VOL.  IV.  68 
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It  was  held,  1.  That  the  capital  stocit  the  postroasfers  or  their  sureties  open 

was  a  trust  fund  for  the  payment  of  their  official  bonds.    Nor  is  an  order 

the  banic  notes,  and  might  be  followed  from  thepostoffice  depaftment,  direct- 

into  the  hands  of  the  stockholders,  ing  a  postmaster  to  retain  the  balances 

2.  That  a  bill  in  equity,  for  such  pur-  due  tnUil  drawn  for  by  the  general 

pose  might  be  maintained  by  tome  of  postoffice. 

the  holders  of  (he  bank  notes,  against  Locke  vs.  The  PoUmader  Gerund,  446 
tome  uf  the  stockholders,  the  impossi- 
bility, of  bringing  all  before  the  court  BOTTOMRY. 

being  sufficient  to  dispense  with  the  1 .  The  decree  in  bottomry,  is,  to 

ordinary  rule  of  making  all  parties  in  consider  the  sum  lent  and  the  pre- 

interest,   parties.     3.    That  in    such  mium,  as  a  principal,  and  to  allow 

case  the  decree  against  the  stockhold*  common  interest  on  that  sum  for  the 

ers  before  the  court  should  be  only  delay  of  payment  after  it  is  due. 

for  their  contributory  share  of  the  Ship  Packet.    2S6 

debt,   in    the   proportion   which   the  2.  In  case  of  necessary  repairs  the 

stock  held  by  them  bore  to  the  whole  master  may  sell  p^ri  of  the  cargo  or 

capital  stock.    4.  That  the  bolder  of  hypothecate  it.    If  he  has  money  on 

bank  notes,  payable  to  bearer,  is  not  board,  belonging  to  shippers,  he  is  not 

an  assignee  of  a  chose  in  action,  within  bound  to  apply  it  to  the  ship's  neces- 

the  1 1th  section  of  the  Judiciary  Act  sities  before  borrowing  on  bottomry, 

of  1789,  ch.  20,  limiting  the  jurisdic-  at  least  if  not  equal  to  the  amount  of 

tion  of  the  Circuit  Court.  repairs.    But  the  law  invests  him  with 

Wood  vs.  Dummer,    306  a  large  discretion  on  the  subject.    If 

he  has  sufficient  money  of  the  own- 

BILLS  OF  EXCHANGE.  ers,  he  cannot  borrow  on  bottomry; 

If  an  indorser  is  once  fixed  by  due  so  it  seems,  if  he  has  of  his  own,  on 

notice  of  the  non-acceptance  of  a  bill,  board.                                              Ibid^ 

no  delay  of  the  holder  to  return  the  3.  In  a  suit  in  rem  on  a  bottomry 

bill  and  demand  payment  takes  away  bond,     underwriter,    to    whom    an 

his  right  of  recovery,  notwithstanding  abandonment  is  made,  which  has  not 

the  drawer  may,  in  the  intermediate  been  accepted,  are  not  admissible  as 

time,  have  failed.  claimants.                                      Ilrid. 

Wild  vs.  Bank  of  Passamaquoddy.  606  4.  Courts  of  Admiralty  will  marshal 

the  assets  in  case  of  bottomry,  so  as 

BILL  OF  REVIVOR.  to  make  the  proper  priorities  in  faToor 

The  fact,  that  by  the  lex  loci,  where  of  shippers,  against  the  property  of 

land  lies,  a  probate  of  a  will  is  con-  the  owner  and  master.                   Ibid. 

elusive,  does  not  enable  a  devisee  to  6.  Where  a  bottomry  bond  is  given 

maintain  a  mere  bill  of  revivor ;  for  upon  vessel  and  freight,  it  binds  them 

none  can  maintain  it  but  a  privy  in  only,  and  not  the  cargo,  although  in  a 

representation,  as  an  heir,  or  execu-  recital  in  the  bond  it  is  stated,  that 

tor.                   Slack  vs.  WaUott.    606  the  master  was  necessitated  to  take 

the    sum  loaned  on   the   vessel,   her 

BOND.  cargo,  and  freight.    If  the  omission 

1.  Where  a  bottomry  bond  is  given  was  by  mistake,  and  so  stated  in  the 
upon  vessel  and  freight,  it  binds  them  libel,  it  might  be  reformed. 

only,  and  not  the  cargo,  although  in  The  Schooner  Zephyr,  341 
a  recital  in  the  bond  it  is  stated,  that  6.  If  the  property  of  a  shipper  be 
the  master  was  necessitated  to  take  taken  and  sold  lor  the  ship*s  necessi- 
the  sum  loaned  on  the  vesselt  her  car-  ties,  and  to  enable  her  to  perform  the 
go,  and  freight.  If  the  omission  was  voyage,  the  party  has  a  right  of  con- 
by  mistake,  and  so  stated  in  the  libel,  tribution  over  against  the  other  ship- 
it  might  be  reformed.  pers,  and  his  remedy  is  not  confined 
The  Schooner  Zephyr.  341  to  the  ship  owner.     A  bottomry  bond 

2.  The  neglect  of  the  postmaster-  mav  be  good  in  part,  and  bad  in  part  ; 
general  to  sue  for  balances  due  by  and  will  be  sustained  by  the  court  »o 
postmasters  within  the  time  prescrib-  far  as  it  is  good.  Ship  Packet,  265 
ed  by  law,  although  he  thereby  Is  7.  When  freight  is  pledged  in  a 
rendered  personally  chargeable  with  bottomry  bond,  it  means  the  freight 
such  balances,  is  not  a  discharge  of  of  the   whole  voyagOi  and  not  the 
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freight  for  that  part  of  the  voysee  3.  Where  a  capture  it  lawfaly  the 

anperformed  at  the  time  of  giviag  the  sabseqaent  brioging  in  of  the  captured 

bottomry  bond.  veaiel  b  not  a  cause  for  giving  dam- 

T%e  Sekiwner  Zephyr.    841  ages.            The  Mwrianna  Flora.     116 

8.  Where  a  bottomry  bond  was  4.  Case  of  capture  or  mutual  corn- 
given,  payable  within  five  days  after  bat  by  mistake.  Ibid. 
the  arrival  of  the  vessel  at  Boston,  and  6.  If  during  the  voyage  there  be  a 
a  bill  of  exchange  was  drawn  for  the  capture  and  final  restitution  decreed, 
amount  loaned,  at  the  same  time  the  right  to  wages  is  not  complete 
payable  io  London^  and  the  agreement  until  the  restitution. 

was,  that  if  the  bUl  was  paid,  the  hot-  WUiard  vs.  Dorr,    91 

tomry  bond  should  be  void,  at  the 

option  of  the  borrower,  and  the  bor-  CHOSE  IN  ACTIOX. 

rower  does  not  elect  to  pay  the  bill,  1.  An  incorporated  bank  divided 

the  lender  cannot,  in  a  suit  on  the  (Aree/oardUof  its  capital  stock,  before 

bottomry  bond,  recover  Ibe  exchange  the  expiration  of  its  charter,  among 

between  i^esioit  and  LoncCon,  but  must  the  stockholders,  without  providing 

receive  the  amount  of  his  bottomry  funds  which  ultimately  were  sufficient 

bond.                                              Ibid,  to  pay  its  ootBtandinc  bank  notes.    It 

9.  A  vessel  was  insured  from  JIfem-  was  held,  1.  That  the  capital  stock 
na  to  Botlott.  She  met  with  disasters  was  a  irmi  fimd  for  the  payment  of 
in  the  course  of  her  voyage,  put  into  the  bank  notes,  and  might  be  followed 
Litbon  for  repairs,  and  th^  were  into  the  hands  of  the  stockholders, 
made,  exceeding  half  her  value.  A  2.  That  a  bill  in  equity  for  such  pur* 
bottomry  bond  was  given  for  the  pose  might  be  maintained  by  tome  of 
amount.  She  proceeded  on  her  voy-  the  holders  of  the  bank  notes,  against 
age,  and  safely  arrived.  Four  days  eome  of  the  stockholders,  the  impossl- 
before  her  arrival,  the  owner  aban*  biiity  of  bringing  all  before  the  court 
doned,  not  having  previous  informa-  being  sufficient  to  dispense  with  the 
tion.  Subsequently,  the  vessel  was  ordinary  rule  of  making  all  parties  in 
sold  under  the  bottomry  bond.  Held,  interest,  parties.  3.  That  in  such  case 
that  the  loss  was  not  total  at  the  time  the  decree  against  the  stockholders 
of  the  abandonment,  and  the  plaintiff  before  the  court  should  be  only  for 
could  not  recover  for  a  total  loss,  their  contributory  share  of  the  debt, 
Held,  also,  that  in  this  case  the  under-  in  the  proportion  which  the  stock  held 
writer  was  entitled  to  have  the  usual  by  them  bore  to  the  whole  capital 
deduction  on  the  repairs  of  one  third  stock.  4.  That  the  holder  of  bank 
new  for  old,  as  the  sale  of  the  vessel  notes,  payable  to  bearer,  is  not  an  as- 
was  by  the  default  of  the  owner.  si^nee  of  a  chose  in  aelion  within  the 

Hitmphrey  vs.  Union  Int.  Co,  429  11th  section  of  the  Judiciary  Act  of 

1789,  ch.  20,  limiting  the  jurisdiction 

CAPTURE.  of  the  Circuit  Court. 

1.  The  master  of  a  neutral  ship,  Wood  vs.  Dummer,  808 
which  is  captured,  is  bound  to  remain 

by  the  ihip  until  condemnation,  or  a  CODICIL, 
recovery  is  hopeless ;  and  his  wages  See  Will,  1,  2. 
after  the  capture  and  until  the  con- 
demnation, 4rc.  are  a  charge  to  be  CONSIGNMENT., 
paid  by  the  owners,  and  ultimately  1.  A  and  B  were  tenants  in  com- 
to  be  borne,  as  a  general  average,  by  mon  with  C  and  lfo(  a  ship  in  cer- 
all  the  parties  in  interest.  tain    proportions,  and   purchased    a 
Willard  vs.  Dorr,    161  cargo,  by  an  af^reement,  on  their  ae« 

2.  If  a  neutral  ship  after  capture  is  count  in  the  like  proportions  for  a 
condemned  and  sold,  and  afterwards  voyage,  and  consigned  the  same  to 
on  appeal  the  sentence  is  reversed,  the  master  for  sale  and  returns  3  it 
and  m* ight  for  the  full  voyage  is  al-  was  held,  that  they  were  tenants  in 
lowed  in  damages,  It  seems  the  sea-  common  of  the  cargo  and  not  part- 
men  are  entitled  to  full  wages  for  the  iiers.  Jackson  vs.  Robinson.  198 
vovage.  At  all  events,  they  are  en-  2.  In  such  case  each  owner  is  to  be 
titfed  to  wages  up  to  the  time  of  the  considered  as  making  a  separate  con- 
condemnationi  if  they  remain  by  the  signment  of  hit  sharei  although  tha^ 
ship  so  long.                                 Ibid. 
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inttnictions  to  the  mtster  are  joint ;  2.  Where  a  caofe  is  rewunted  from  ■ 
and  the  master  has  no  authority  by  state  court  into  the  Circait  Coort, 
such  consignment  of  the  outward  under  the  act  of  Congress,  the  plain- 
cargo  to  consign  the  return  cargo  to  tiflf  is  entitled  to  recover  bis  costs, 
C  and  D  only.                                Ibid,  although  he  has  a  verdict  for  leas  than 

8.  If  in  such  case  the  master  with^  fipt  hundred  dollars. 

out  aothority  consigns  tbe  whole  EUis  tb.  Jams,  467 
cargo  to  C  and  D,  the  latter  have  no 

lien  on  it  for  any  separate  and  distinct  COURTS. 

demands  against  A  and  B,  nor  against  1.  Quare,  how  far  a  Court  of  Eqoi- 

any  firm  in  which  Ji  and  B  are  part-  ty  will  decree  upon  the  proof  by  a 

ners  with  a  third  person,  nor  can  C  single  witness,  where  the  answer  pots 

and   D  set  oflf  such  debts  in  a  suit  the  matter  in  issue,  although  only  by 

brought  against  them  by  j9  and  J3,  or  a  declaration  of  igooraDce,  kc.  by 

by  their  assignee,  in  equity  to  account  administrators, 

for  Ji  and  B'a  share  of  the  property.  HurU  vs.  Rousmaniere,    294 

Ibid.  S.  A  father  is  not  of  course,  upon  a 

4.  A  voluntary  conveyance,  or  a  habeat  eormu,  entitled  to  the  castody 

conveyance  in  fraud  of  the  law,  is  not  of  his  infant  child,  if  brought  inta 

a  ooUity,  but  binds  parties  and  privies.  Court,  but  the  Court  will  eserctse  its 

RmndaU  ts.  PhUUjpi.    378  discretion  on  the  subject,  and  plao» 

the  infant  where  it  will  be  moot  for 

CONTRIBUTION.  its  benefit. 

See  Ships  and  Sbippibo,  12.  United  Slaite  vs.  Crreene.    48S 

3.  An  attachment  is  the  usual  pro- 

CONSIGNEE.  cess  to    bring  a  party  Into    Conit, 

Where,  by  mistake,  fraud,  or  acci-  where  he  has  not  made  a  true  return ;. 

dent,  the  tonnage  and  light  duties,  and  if  he-  is  present  in  Court,  no  aach 

payable  by  law,  are  not  paid  by  the  process  is  necessary ;  but  the  Conit 

owner  of  a  vessel,  an  action  of  debt  may  pass  an  order  directing  him  im- 

lies  against  him  to  recover  them.   But  mediately  to  answer  interrogatories, 

not  against  a  mere  consignee  of  the  Ibid.. 

vessel,  for  he  has  no  interest  or  special  4.  A  Court  is  not  bound  to-  give  ai» 

property  in  the  vessel.  opinion  upon  a  point  of  law,  wbicb 

United  States  vs.  Hathaway,    824  the  evidence  does  not  raise. 

Gardner  vs.  CoUine.    398 

CORPORATION.  6.  If  a  creditor  has  several  debts, 

A,  a  citizen  of  ^ew  Hampshire,  sued  some  of  which  are  secured  by  mort- 

a  corporation  established  by  a  statute  gage  and  some  not,  it  is   not  grosa 

in  Connecticut  J  in  the  Circuit  Conrt  of  negligence  to  unite  them  all  in  a  sin- 

JVew  Hampshire  ;  the  corporation  hav-  ^le  suit  at  law,  and  so  take  a  single 

ing  entered  a  general  appearance,  it  judgment  therefor ;   and  if   in  such 

was  held,  that  the   objection  to   the  case  the  esecotion    issuing    on   tho 

service  under  the  11th  section  of  the  judgment  is  satisfied  in  part  only, » 

Judiciary  Act  of  1789,  ch.  20,  was  Court  of  Equity  will  apply  the  monies 

waived.  received  on  the  execution  in  tbe  firet 

Ftanders  Vf.  ^na  Ins,  Co.    158  instance  to  extinguish  such  parts  of 

the  debt  and  judgment  as  were  not 

COSTS.  secured  by  mort^a^e. 

In  tbe  admiralty,  where  the  factor,  Wtlltanu  vs.  Reed.    40l^ 
and  the  persons  claiming  a  derivative 

title  under  the  owner,  contest   the  CREDITOR. 

right  to  the  proceeds,  the  Court  will  If  a  factor  del    credere  sells  tbe 

decide  upon  the  equities  of  all  con-  goods  of  his  principal,  and  takes  ne* 

earned,  and  decree  the  amount  of  tbe  gotiable  securities  in  payment,  and 

lien  to  the  factors,  and  the  residue  of  tails  before  they  become  due,  and  as- 

the  proceeds  to  the  other  claimants,  signs  those  securities  to  his  assignees. 

If  in  such  a  case  a  factor  sets  up  a  in  favour  of  his  creditors,  and  the  as- 

title  as  general  owner,  and  not  merely  signees  afterwards  receive  the  money 

for  a  lien,  he  will  not  be  entitled  to  when  the  notes  become  due,  tbe  prio- 

costs.                       Skip  Packet,    884  cipal  may  recover  from  the  asaigaees. 
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mbject  to  a  dedaction  of  the  lien  of  A  delivery  of  a  deed  may  be  infer- 

the  factor  for   fais  commission   and  red  from  circamstances,  and  need  not 

charges.  be  proved  by  positive  testimony. 

Thampion  vs.  Perkint,    232  Gardner  vs.  Collins,    898 

DAMAGES.  DELIVERY. 

When  a  captnre  is  lawful,  the  sub-  1.  Where  goods  were  sold,  lying  in 

sequent  bringing  in  of  the  captured  the  vendor's  warehouse,  on  a  credit 

vessel  is  not  a  cause  for  giving  dam-  of  six  months,  for  which  a  note  was 

ages.  given,  and  the  goods  were  sold  by 

The  Marianna  FUra.    1 16  marks  and  numbers,  and  it  was  a  part 

of  the  consideration  of  the  purchase, 

DEBT.  that  they  might  lie,  rent  free,  in  the 

1.  Where  a  testator  devised  to  one  warehouse,  at  the  option  of  the  ven- 
of  his  sons  in  fee  two  third  parttf  of  a  dee,  and  for  his  benefit,  until  the  ven- 
certain  farm,  '<  As  paying  all  myjud  dor  should  want  the  room  ;  held,  that 
lUbit  out  of  taid  edatt,"  it  was  held,  there  was  a  complete  delivery  of  the 
that  the  debts  were  not  a  mere  cham  goods,  so  that,  on  the  insolvency  of 
on  the  devisee,  but  a  chaise  on  the  the  vendee,  they  could  not  be  stop- 
land  devised  also ;    but  the  charge  ped  by  the  vendor. 

being  for  the  pavment  of  debts  gen-  Barrett  vs.  Goddard.    107 

erally,  a  bondjide  purchaser  from  the  3.  A  delivered  cotton  yarn  to  B,  on 

devisee,  who  has  paid  the  purchase  a  contract  that  the  same  should  be 

money,  is  not  bound  to  loolc  to  the  manufactured  into  plaids ;  B  was  to 

application  of  it.    There  is  no  differ-  find  the  filling,  and  was  to  weave  so 

ence  in  this  respect  between  a  charge  many  yards  of  the  plaids  at  fifteen 

on  the  land,  and  a  trust  created  to  cents  per  yard  as  was  equal  to  the 

pay  the  debts.    Notice  of  the  charge  value  of  the  yarn  at  sixty-five  cents 

does  not  vary  the  rights  of  the  por*  per  pound.    Held,  that  by  delivery  of 

chaser.     If  the  purchase  money  is  the  yam  to  B  the  property  thereof 

unpaid,  it  may  be  followed  into  the  vested  in  him. 

bands  of  the  purchaser.  Buffum  vs.  Merry,    478 

Gardner  vs.  Gardner.    178  8.  A  delivery  of  a  deed  may  be  in- 

2.  Where,  by  mistake,  fraud,  or  ac-  ferred  from  circumstances,  and  need 
eident,  the  tonnage  and  light  duties,  not  be  proved  bv  positive  testimony, 
payable  by  law,  are  not  paid  by  the  t  Gardner  vs.  Collins,  898 
owner  of  a  vessel,  an  action  of  debt 

lies  against  him  to  recover  them.   But  DESCENT. 

not  against  a  mere  consignee  of  the  Under  the  statute  of  descents  of 

vessel,  for  he  has  no  interest  or  spe-  Rhode  Island  of  1822,  brothers  and 

eial  properly  in  (he  vessel.  sisters  of  the  half  blood  inherit  equal- 

Uuiled  Stales  vs.  Hathaway.    824  ly  with  those  of  the  whole  blood. 

Ibid. 
DEBTOR. 

A  judement  debtor  is  not  liable  to  DEVISE, 

be  attached  as  a  garnishee  under  the  J.  A  devisee  cannot  maintain  a  bill 

foreign     attachment    act    of    Rhode  of  revivor,  but  he  may  maintain  an 

Island,           Franklin  vs.  Ward.    186  original  bill  in  the  nature  of  a  bill  of 

revivor,  and  thus  obtain  the  benefit  of 

DEED.  the  original  proceedings,  as  well  be* 

1.  A  bill  in  equity  lies  for  dower,  fore  as  after  there  has  been  a  decree 
A  deed  of  land  executed  by  husband  in  the  original  suit. 

and  wife,  but  containing  no  words  of  Slack  vs.  WaleoU,    608 

erant  by  the  wife,  does  not  convey  3.  A  devised  to  "  all  his  survivioff 

her  estate  in  the  land,  nor  her  dower,  children,"  in  equal  divisions  all  his  real 

Powell  vs.  Monson  and  Brimfield  estate,  and  subsequently  by  a  codicil 

Manufae,  Co.  347  revoked  the  devise  as  to  his  daughter 

2.  The  parties  to  a  deed  are  estopped  £,  without  any  devise  over  of  her 
to  deny  tne  consideration  stated  m  it.  share.  Held,  that  the  devise  being 
But  it  seems  another  auxiliary  con-  to  the  children  as  tenants  in  eonuno$if 
aideratioa  may  be  proved.            Ibid,  the  revocation  ,as  to  E  did  not  pase 
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her  ihare  to  the  other  nnriTiiig  chil-  DUTIES. 

dreo,  bat  it  was  intestate  estate.  1.  Where,  by  mistake,  fraud,  or 

BromuU  vs.  De  Wolf.    486  cident,  the  tonnage  and  light  dotiei, 

payable  by  law,  are  not  paid  by  the 

DEVISEE.  owner  of  a  vessel,  an  action  of  debt 

1.  ScmbU,  that  the  exception,  that  lies  against  him  to  recover  them.  Bat 
a  devisee  cannot  sue  out  a  bill  of  re-  not  against  a  mere  consignee  of  the 
Tivor  may  be  taken  by  ofutoer,  as  well  vessel,  for  he  has  no  intmst  or  spa- 
ns by  |Mea  or  demurrer.  cial  property  in  the  vessel. 

'                  Stack  vs.  WaUoU,    608  United  Statu  vs.  Haihaway.    894 

2.  QiMsre,  whether  a  devisee  of  2.  Neither  by  the  British  Treaty  of 
land,  in  a  state,  where  the  probate  is  8d  July,  1815,  nor  by  any  Act  of 
conclusive,  b  bound  to  make  the  Congress,  nor  by  the  President's 
heirs  at  law  parties  to  an  original  bill  Proclamation  of  84th  Augosl,  1822, 
in  the  nature  of  a  bill  of  revivor  to  are  Brititk  ships  coming  from  ports  in 
revive  a  suit  against  third  persons  re-  Britith  Co/omet,  entitled  to  enter 
specting  the  land.                       .  Jftid.  Jinuriean  ports,  on  payment  of  the 

See  DcvisK,  1.  same  tonnage  and  light    dnties    as 

Jimeriean  vessels ',  but  they  are  to  pay 

DOWER.  the  full  duties  on  foreign  vessels.  The 

1.  A  bill  in  equity  lies  for  dower,  treaty  of  1815  applies  only  to  vessele 
A  deed  of  land  executed  by  husband  coming  from  Eunpean  porta.  Aid. 
and  wife,  but  containing  no  words  of  8.  An  executor,  as  sach,  has  a  right 
crant  by  the  wife,  does  not  convey  to  enter  goods  belonging  to  his  testa- 
her  estate  in  the  land,  nor  her  dower,  tor  at  the  customhouse ;  and,  as  exa* 
Powell  vs.  Monson  and  BrimJUld  cotor,  to  give  bonds  for  the  duties. 

Manufae.  Co.    347  Such  bonds  bind  the  estate  of  the 

2.  Dower  n  to  be  according  to  an  testator.  If  the  executor  become  io- 
increase  of  value  not  arisinf  from  the  solvent,  the  United  Staiea  saay,  m 
improvements  of  the  purchaser,  but  equity,  claim  payment  of  the  debt 
from  the  general  growtn  of  the  coun-  due  for  duties,  irom  the  sureties  upon 
try,  or  other  general  causes.         Jbid.  the   probate  bond  of  the  execotor, 

3.  Dower  is  not  allowable  of  an  es-  where  the  executor  has  wasted  the 
tate,  of  which  the  husband  is  trustee  assets,  and  are  not  obliged  to  resort 
only.                                              Ibid,  for  payment  to  the  surety  on  tiie  cus- 

4.  A  release  of  dower,  executed  by  tomnonse  bond  in  the  first  instance, 
the  wife  alone,  long  after  the  convey-  United  Stales  vs.  Abom.  126 
ance  of  the  land  by  her  husband,  and  4.  By  the  Revenue  Act  of  20th 
for  a  new  consideration,  is  not,  in  April,  1818,  cb.  74,  {  4,  in  calculatiog 
Masiaehuaettff  an  extinguishment  of  duties  on  ad  valorem  goods,  the  actool 
the  dower.  SembUf  that  an  implied  cost  Is  to  be  taken,  incloding  all 
or  express  assent  of  the  husband  to  charges  except  commisrionSf  outnde 
the  release   without  joining  in  the  packages,  and  insurance. 

deed,  is  not  sufficient  to  give  the  re-  United  States  vs.  JKory.    96 

lease  effect.                                   Ibid.  6.  If  the    importer  actually  pajra 

5.  The  main  mill -wheel  and  gear-  commissions,  the  charge  is  excepted, 
ing  of  a  factory,  attached  to  the  fac-  Ibid. 
tory  and  necessary  for  its  operation,  6.  Nor  is  it  any  objection  that  on 
are  fixtures,  and  real  estate,  to  which  agent  of  the  importer  makes  him 
the  right  of  dower  attaches.   /6td.459  debtor  for  the  goods  in  the  invoice, 

6.  bower  is  assignable  of  real  es*  as  bought  of  the  agent,  if  in  fact  he 
tate,  mortgaged  by  the  husband  after  has  acted  only  as  agent  for  the  im- 
the  marriage  without  the  wife's  join-  porter  in  the  purchase.  Ibid. 
ing  in  the  deed,  and   subsequently 

aliened  by  him,  but  in  the  meantime  EQUITY. 

improvements  made  thereon  by  him,  1.  Where  a  firm  pat  a  debt,  after 

according  to  the  value  at  the  time  of  the  dissolution  of  the  partnership,  at 

the  alienation,  including  the  improve-  the  disposal  of  one  partner,  and  gave 

ments.    A  mortgage  is  not  an  aliena-  infiDrmation  of  it  to  the  debtor,  soch 

tlon  so  as  to  preclude  dower  from  at-  partner  has  a  right  to  assign  it  as  ae* 

taching  to  soch  improvements,    ibid,  cartty  for  his  gfivate  debt,  and  in 
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ecmi^r  the  usif^ee  may  maintAiD  a  and  opinion  of  eoanMl  is  not  evi* 

suit  ior  it  against  the  debtor.  dence,  unless  it  be  shown  what  the 

M'Lanahan  vs.  ElUry.    269  statement  of  facts  was,  which  was 

2.  In  general,  the  doctrine  of  set-  laid  before  them  for  their  advice  and 
off  is  the  same  in  equity  as  at  law.    '  opinion.                                         Ibid. 

Jaeluon  vs.  Bobiruon,    138  4.  If  a  joint  purchase  be  made  in 

3.  Joint  debts  cannot  be  set  off  in  the  name  of  one  of  the  co-purchasers, 
equity  any  more  than  at  law  against  parol  evidence  is  admissible  to  prove 
separate  debts,  unless  there  be  some  the  fact,  and  be  will  be  held  a  trustee 
other  equitable  circurostauces.      Ibid,  of  a  moiety  for  the  other.    Such  a 

4.  The  heirs  of  a  deceased  mort-  case  is  not  within  the  statute  of  frauds, 
gagor  are  not  competent  witnesses,  in  and  is  a  resulting  trust. 

a  suit  in  equity  by  an  assignee  to  re-  Powell  vs.  ^onson  and  Brimfield 

deem,  to  prove  the  assignment  fraudu-  Manufac.  Co*    347 

lent,  for  that  is  to  establish  their  own  6.  If  an  answer  to  a  bill  in  equity 

title.             Randall  vs.  Phillips,    378  relies  on  new  facts,  by  way  of  dis- 

6.  In  equity,  where  there  is  a  joint  charge  or  avoidance,  or  defence,  not 

tenancy  in  a  mortgage,  the  surviving  responsive  to  the  bill,  they  must  be 

mortgagee  will  be  held  a  trustee  for  established  by  independpnt  proofs ; 

the  representatives  of  the  deceased  the  answer  Is  not  evidence  to  support 

co-mortgagee.                                Ibid.  them.           Randall  vs.  Phillips.    378 

6.  The  heirs  of  a  deceased  mort- 

EQUITY  OF  REDEMPTION.  gagor  are  not  competent  witnesses  in 

See  MoRTGAGC,  1.  a  suit  in  equity  by  an  assignee  to  re« 

deem,  to  prove  the  assignment  frau- 

ESTATE.  dulent,  for  that  is  to  establbh  their 

1.  Under  the  statute  of  descents  of  own  title.  Ibid, 
Rhode  Island  of  1822,  brothers  and  7.  A  court  is  not  bound  to  give  an 
sisters  of  the  half  blood  inherit  equal-  opinion  upon  a  point  of  law,  which 
ly  with  those  of  the  whole  blood.  the  evidence  does  not  raise. 

Gardner  vs.  Collins.    398  Gardner  vs.  Collins.    398 

2.  A  devised  an  estate  to  his  son,  8.  Where  a  suit  in  one  state  brings 
<*  J.  5.  and  to  his  male  heir  (in  the  incidentally  in  question  the  title  to 
singular),  and  to  his  heirs  and  assigns  land  held  under  a  devise  in  another 
forever,  but  if  it  should  so  be,  that  J,  state,  it  is  not  necessary  that  there 
S.  should  depart  this  life,  leaving  no  should  be  a  probate  of  the  will  in 
male  heir  lawfully  begotten  of  his  the  state  where  the  suit  is  brought, 
body  as  aforesaid,"  then  to  the  testa-  before  it  can  be  used  as  Evidence  of 
tor's  grandson,  W.  O.  in  fee.  Held^  title.  Slack  vs.  Walcoll.  608 
J.  5.  took  an  estate  tail  with  remain-  9.  A  delivery  of  a  deed  may  be  in* 
der  over  to  W.  O.  on  the  indefinite  ferred  from  circumstances,  and  need 
failure  of  the  issue  of  J.  S.  not  be  proved  by  positive  testimony. 

Osborne  vs.  Shrieve.    391  Gardner  vs.  Collins,    398 

10.  Parol  evidence  is  inadmissible 

EVIDENCE.  to  vary  or  contradict  the  terms  of  a 

1.  Shippine  articles,  being  the  prop-  written  agreement  signed  by  the  par- 
er  and  usual  documents  of  the  ship  ties.  Randall  vs.  Phillips,  378 
for  the  voyage,  are  in  the  admiralty 

always  admitted  as  evidence  of  the  EXCHANGE. 

terms  of  hire,  even  of  the  master,  or  See  Bills  or  Eicharoe,  1. 

bis  apprentice;  but  the  evidence  is 

not  conclusive.  EXECUTOR. 

Willard  vs.  Dorr.    161  1.  Real  estate  being  assets  for  the 

2.  In  an  action  for  a  malicious  civil  payment  of  debts  generally,  in  Rhode 
prosecution,  the  advice  and  opinion  Island,  by  statute,  the  executrix  may 
of  counsel  as  to  there  being  a  good  sue  the  devisee  and  the  purchaser  be- 
cause of  action  given  before  the  com-  fore  payment  of  the  debts,  to  compel 
roencement  of  the  suit  is  admissible  them  to  appropriate  the  purchase 
evidence  ;  but  not  if  given  afterwards,  money  to  the  payment  of  the  debts 

Bluvt  vs.  LitUe.    102  and  to  exonerate  the  assets  of  another 

3.  But  such  evidence  of  the  advice  devisee  entitled  to  be  exonerated.    If 
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a  purehtfer,  Insteftd  of  paying  over  eoneorned,  and  decree  the  amount  of 

the  porchase  moneyi  applies  it|  with  the  lien  to  the  factors,  and  the  reai-- 

notiee  of  the  charge,  to  the  payment  due  uf   the  proceeds    to  the  other 

of  the  devisee's  own  debts,  to  the  in-  claimants.    Ii  in  such  a  case,  a  fac- 

inry  of  the  creditors  of  the  devisor,  it  tor  sets  up  a  title  as  general  owner, 

is  misapplication    of    the    purchase  and  not  merely  for  a  lien,  he  will  not 

money,  for  which  he  may  be  made  be  entitled  to  costs, 

responsible  in  equity  at  the  salt  of  the  Ship  Packet.    834 

ezecutrii.  6.   A  factor,  to  whom   a   general 

Oardner  vs.  Gardner,    178  shipment  has  been  entrusted  as  seen- 

2.  An  executor,  as  such,  has  a  right  rity  for  advances,  commissions,  and 

to  enter  goods  belonging  to  his  testa-  expenses,  has  a  special  property  only 

tor  at  the  customhouse ;  and,  as  exe-  in  the  shipment,  and  subject  to  hu 

GOtor,  to  eive  bonds  for  the  duties,  lien  for  those  charges,  the  owner  may 

Such  bonds  bind  the  estate  of  the  les-  dispose  of  them  as  he  pleases,  and  the 

tator.    If  the  executor  become  insol-  conveyance  will  carry  the  righL 

vent,  the  United  States  may,  in  equity.  Aid. 
claim  payment  of  the  debt  due  for 

duties,  from  the    sureties  upon  the  FIXTURES. 

probate  bond  of  the  executor,  where  The  main  mill-wheel  end  gearing  of 

the  executor  has  wasted  the  assets,  a  factory,  attached  to  the  factory  and 

and  are  not  obliged  to  resort  for  pay-  necessary  for  its  operation,  are  fix- 

ment  to  the  surety  on  the  custom*  tures,  and  real  estate,  to   which  the 

house  bond  in  the  first  instance.  right  of  dower  attaches. 

United  Slates  vs.  Abom,    126  Powell  vs.  Benson  and  Brimfield 

Manufae,  Co.    469 
EXTINGUlSHMEPfT. 

Unity  of  possession  does  not  extio-  FORECLOSURE, 

guish  the  right  to  use  a  watercourse  After  a  foreclosure  by  a  mortgagee 

appurtenant  to  a  mill.  he  is  still  entitled  to  recover  the  baU 

HoBord  vs.  IZo6tition.    272  ance  of  the  debt  doe  him  beyond  the 

value  of  the  mortgaged  premises  at 

FACTOR.  the  time  of  the  foreclosure. 

1.  No  suit  for  services  performed  Omaly  vs.  Swan.  474 
by  the  master-  as  a  factor,  or  in  any 

other  character  except  that  of  master,  FORFEITURE, 

is  cognisable  in  the  admiralty.  1.  The   first  section  of  the   Slave 

Willard  vs.  Dorr.     161  Trade  Act  of  1800,  ch.  61,  prohibits 

2.  If  a  factor  del  credere  sells  the  not  merely  the  transportation  of 
goods  of  his  principal,  and  takes  ne-  slaves,  but  the  being  employed  in  the 
Cfitiable  securities  in  payment,  and  business  of  the  slave  trade;  and 
rails  before  they  become  due,  and  as-  therefore  a  vessel  caught  in  such 
signs  those  securities  to  his  assignees,  trade,  though  before  she  has  taken 
in  favour  of  his  creditors,  and  the  as-  slaves  on  board,  is  liable  to  forfeiture, 
sicnees  afterwards  receive  the  money  The  Bri^  Alexander.  176 
when  the  notes  became  due,  the  prin-  2.  If  the  master  is  guilty  of  smug- 
cipal  may  recover  from  the  assignees,  gling  in  the  vovage,  if  it  is  gross,  it  is 
subject  to  a  deduction  of  the  lien  of  a  foneiture  of  his  wages  for  the  voy- 
the  factor  for  his  commissions  and  age;  and,  at  all  events,  any  loss  to  the 
charges.  owner  occasioned  thereby,  is  to  be 

Thompson  vs.  Perkins.    232  compensated  out  of  the  wages  of  the 

3.  Wherever  the  principal  can  trace  master.  Willard  vs.  Dorr.  161 
his  property,  as  distinct  from  that  of 

the  factor,  he  can   recover  it,   into  FRAUD. 

whosesoever  hands  it  may  come.  1.  An  attornev  is  bound  to  disclose 

Jbid.  to  his  client,  if  he  has  any*  advene 

4.  In  the  admiralty,  where  the  fae-  retainer,  which  may  affect  his  owe 
tor  and  the  persons  claiming  a  derive-  judgment  or  his  clients  interest.  But 
tive  title  under  the  owner,  contest  the  concealment  of  the  fact  is  not  a 
the  right  to  the  proceeds,  the  Court  necessary  presumption  of  fraud. 

will  decide  upon  the  equities  of  all  Williams  vs.  Reed.    406 
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%  A  ▼oluntary  conveyance   or  a  declined  any  farther  agency  of  the 

conveyance  in  fraud  of  the  law,  is  not  owners,  sent  their  own  agent  to  take 

a  nullity,  bat  binds  parties  and  privies,  possession  of  the  vessel,  sell  her  if  he 

RandcUi  vs.  Phillip$.    378  deemed  best,  and  act  as  he  chose  in 

all  respects  as  to  the  vessel ;  but  di- 

FREIGHT.  reeling  the  agent  not  to  meddle  with 

1.  The  master  of  a  ship  has  a  lien  the   cargo   (specie)^   which   had    not 

on  ihefreight  for  all  advances  made  been  ab>indoned.    The  owners  never 

abroad  for  the  ship*s  use.     QuarCf  if  meddled    with    the    ship   after    the 

not  also  OQ  the  ship,  abandonment ;  but  the  agent  of  the 

Ship  Packet.    255  underwriters   took  exclusive   posses* 

2.  When/reig/i/-is  pledged  in  abot-  sion,  and  by  most  extraordinary  good 
tomry  bond,  it  means  the  freight  of  fortune  and  good  weather  she  was 
the  whole  voyage,  and  not  the  freight  gotten  off  and  carried  to  Portsmouth 
for  that  part  of  the  voyage  unper-  in  about  a  week.  She  was  injured  to 
formed  at  the  time  of  giving  the  bot-  about  one  half  her  value,  and  the 
tomry  bond.  necessary  repairs  could  not  be  made 

The  Schooner  Zephyr.    341  in   a   period   short    of   three  months, 

3.  The  contributory  value  of  freight  which  was  a  longer  period  than  the 
to  a  general  average,  is  ascertarnod  usual  length  of  the  voyage  insured, 
by  a  deduction  of  one  third  of  the  After  the  vessel  was  got  off,  the  un- 
gross  freicht.  derwriters  offered  to  return  her  to  the 

Humphrey  vs.  Union  Ins.  Co.    429  owners.    They  refused  to  receive  her. 

The  underwriters  then  repaired  her 

INTEREST.  in    three    months,   under  their  own 

1.  The  decree  in  bottomry  is,  to  agent,  and  when  repaired  offered  her 
consider  the  sum  lent  and  the  pre-  again  to  the  owners.  The  latter 
mium,  as  a  principal,  and  to  allow  again  refused  to  receive  her;  and 
common  interest  on  that  sum  for  the  never  authorised  the  repairs  in  any 
delay  of  payment  after  it  is  due.  shape.     They  adhered  to  their  aban- 

Ship  Packet.    255  donment  as  good,  and  that  henceforth 

2.  An  administ.'ator  is  not  liable  to  they  had  nothing  to  do  with  the  ship, 
pay  interest  upon  assets  in  his  hands,  The  Court  held,^r«/,  that  the  owners 
unless  under  special  circumstances,  had  a  good  right  to  abandon  under 
Neither  is  a  partner  on  partnership  the  circumstances,  even  if  the  injury 
accounts,  before  settlement  and  bal-  was  less  than  one  half  the  value, 
ancft  struck.  Secondly ^  that  in  estimating  that  half 

Dexter  vs.  Arnold.    284  value,  there  was  not  to  be  a  deduction 

of  one  third,  new  for  old,  as  in  case 

INSUR.4NCE.  of  pariiat  loss;  that  the  half  value, 

1.  In  a  suit  in  rem  on  a  bottomry  which  authorised  an  abandonment, 
bond,  underwriters,  to  whom  an  was  half  the  isiim  which  the  ship,  if 
abandonment  is  made,  which  has  not  repaired,  would  be  worth,  after  re- 
been  accepted,  are  not  admissible  as  pairs  made  If  the  ship  when  repaired 
claimants.                  Ship  Packet.    255  would    not    be    worth     double     the 

2.  Policy  on  ship  Argonaut  and  amount  of  the  repairs,  the  owners 
cargo  at  and  from  Leghorn  to  her  had  a  right  to  abandon.  Thirdly, 
port  of  discharge  in  the  United  States,  that  the  underwriters  had  no  right  to 
Ship  sailed  on  her  voyage,  being  take  possession  of  the  ship  either  to 
owned  at  and  hound  to  Salem.  She  move  her  or  to  repair  her,  without 
was  cast  away  in  March,  1S20,  on  a  the  consent  of  the  owners.  That 
led^e  of  rocks  near  Portsmouth  bar-  these  acts  of  taking  possession,  fee. 
bor(JW^^T //am;)*/»>c),  and  immediate-  after  the  abandonment,  were,  in 
ly  bilged.  She  was  in  such  a  desper-  point  of  law,  an  accef)tance  of  the . 
ate  situation,  that  it  was  nine  chances  abandonment,  since  the  underwriters 
out  of  ten  that  she  would  be  lotnlly  could  not  be  julified  in  them,  except 
lost  and  wrecked  in  twenty-fotir  as  owners  of  the  pr'iperly.  Fourthly, 
hours.  In  this  situation  the  owners  that  an  abandonment  once  made  and 
abandoned  to  ihe  underwriters.  There  accepted  is  irrevocable  by  either  par- 
was  no  verbal  acceptance  of  the  ty  without  the  assent  of  the  other, 
abandonment,    but  the  underwriters  Peel  vs.  Merchants  Int.  Co.    27 

VOL.  III.  69 
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3.  A  policy  was  underwritten,  made,  exceeding  half  her  valae.  A 
'<  1000  dollars  on  brig  C/nton,  and  bottomry  bond  was  given  for  the 
4000  dollars  on  effects  on  board  said  amount.  She  proceeded  on  her  roy- 
brig  from  Salem  to  port  or  ports  in  age  and  safely  arrived.  Foar  days 
the  West  Indietj  one  or  more  times  before  her  arrival,  the  owner  aban- 
for  the  pur])ose  of  selling  her  outward  doned,  not  having  previous  informa- 
and  procuring  a  return  cargo,  and  tion.  Subsequently,  the  vessel  was 
at  and  from  thence  to  her  port  of  dis-  sold  under  the  bottomry  bond.  Heldf 
charge  in  the  United  Stales"  The  that  the  loss  was  not  total  at  the  time 
memorandum  for  insurance  contained  of  the  abandonment;  and  the  plain- 
this  clause :  "  The  Union  is  bound  to  tiff*  could  not  recover  for  a  total  loss. 
Kingstorij  Jamaica  ;  if  not  allowed  to  Heldf  also,  that  in  this  case  the  under- 
sell  there  will  proceed  to  Cuba."  At  writer  was  entitled  to  have  the  osual 
the  time  of  the  insurance,  both  [mrties  deduction  on  the  rfpairs  of  one  third 
supposed  the  port  of  Kingston  open  new  for  old,  as  the  sale  of  the  vessel 
to  American  vessels  under  a  proclam-  was  by  the  default  of  the  owner, 
ation  of  the  governor ;  and  neither  Ibid. 
contemplated  any  illicit  trade.  The  9.  In  an  insurance  on  ''cargo" 
Union  went  to  Kingstonj  supposing  composed  principally  of  lemons  and 
the  port  was  open,  and  was  there  oranges,  if  the  whole  of  the  oranges 
seized  and  condemned  for  the  illicit  are  lost  in  the  voyage  by  perils  insar- 
trade.  Held,  that  the  underwriters  ed  against,  and  the  lemons  are  saved 
were  not  liable  for  the  loss  ;  that  the  and  arrive,  the  underwriter  is  not  Ha- 
omitted  clause,  if  inserted  in  the  poli-  ble  for  the  loss  of  the  oranges  under 
cy,  would  not  have  altered  the  nature  the  usual  memorandum,  which  war- 
of  the  insurance,  or  liability  of  the  rants  the  underwriters  free  from  par- 
underwriters.  Held,  also,  that  the  ■  tic ular  average  on  *' fruit,*' &c.  J&id. 
omitted  clause  was  not  in  the  con- 
templation of  both  parlies  a  part  of  INSOLVENT  ESTATES. 

the   contract  to   be  inserted   in   the  1.  When  an  estate  is  insolvent,  and 

policy  ',  but  was  a  representation  of  a  distribution  of  the  assets  is  decreed 

fact.  under  the  laws  of  Rhode  Island^  and 

Andrews  vs.  Essex  Int.  Co.    6  afterwards  new  assets  come  into  the 

4.  The  Court  may,  if  the  premium  hands  of  the  administrator,  more  than 
of  bottomry  is  inflamed  by  extortion,  sufficient  to  pay  all  the  debts,  a  suit 
moderate  it.              Ship  Packet.    255  will  lie  against  the  administrator  for 

5.  If  the  agent  in  procuring  insur-  payment,  in  behalf  of  tl^  creditors, 
ance  represents,  that  the  ship  was  not  notwithstanding  the  statute  of  limita- 
to  sail  until  four  days  after  another  tions  precludes  an  original  suit  against 
vessel,  which  came  from  the  same  the  administrator;  for  the  new  assets 
port  and  had  arrived,  and  in  point  of  are  a  trust  fund  for  the  creditors,  and 
fact,  she  sailed  four  days  before,  and  the  heirs  can  claim  distribution  only 
the  diffierence  of  sailing  is  material  to  after  all  the  debts  are  paid. 

the  risk,  the  policy  is  void.  Dexter  vs.  Arnold.    284 

Baxter  vs.  JVeto  England  Ins.  Co.    96  2.  A  Court  of  Equity  will  not  en- 

6.  The  contributory  value  of  freight  force  an  agreement  for  a  lien,  or 
to  a  general  average,  is  ascertained  security  for  a  debt,  where  the  lien  or 
by  a  deduction  of  one  third  of  the  security  has  failed  by  a  mistake  of 
gross  freight.  law,  against  the  general  creditors  of 

Humphrey  vs.  Union  Ins.  Co.    429  an  insolvent  estate.   Nor  will  it  direct 

7.  The  actual  cost  of  the  repairs  at  a  new  security  to  be  given,  where  an 
its  true  value,  and  not  the  cost  esti*  old  one,  chosen  by  the  parties,  has 
mated  at  so  much  per  mil  rea  in  a  de-  from  a  mistake  of  law  become  a  nal- 
preciated  currency,  is  the  rule,  by  lity.  Hunt  vs.  Rousmaniere.  294 
which  the  underwriter  is  to  pay  for 

the  repairs.                                     Ibid.  JURISDICTION. 

8.  A  vessel  was  insured  from  Mes-  The  admiralty  has  jurisdiction  of 
sina  to  Boston.  She  met  with  disas-  personal  torts  and  wrongs  committed 
ters  in  the  course  of  her  voyage,  put  on  a  passenger,  on  the  high  seas,  by 
into  Lisbon  for  repairs,  and  they  were  the  master  of  the  ship.    It  is  immate- 
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rial  whetber  soch  torts  be  by  direct  an  old  one,  chosen  by  the  parties, 

force,  as  trespasses,  or  consequential  bas  from  a  mistake  of  law  become  a 

injuries.  nullity.     Hunt  vs.  Rotumaniere,    294 

Chamberlcdn  vs.  Chandler.    242  7.  In  the  admiralty,  where  the  fac- 
tor, and  the  persons  claiming  a  de- 

LIEN.  rivative  title  under  the  owner,  contest 

1.  Ji  and  B  were  tenants  in  com-  the  right  to  the  proceeds,  the  Court 
mon  with  C  and  />  of  a  ship  in  cer-  will  decide  upon  the  equities  of  all 
tain  proportions,  and  purchased  a  concerned,  and  decree  the  amount  of 
cargo,  by  an  agreement,  on  (heir  ac-  the  lien  to  the  factors,  and  the  residue 
count  in  the  like  proportions  for  a  of  the  proceeds  to  the  other  claim- 
voyage,  and  consigned  the  same  to  ants.  If  in  such  a  case,  a  factor  sets 
the  master  for  sale  and  returns ;  it  up  a  title  as  general  owner,  and  not 
was  held,  that  they  were  tenants  in  merely  for  a  lien,  he  will  not  he  en- 
common  of  the  cargo  and  not  part-  titled  to  costs.  Ship  Packet,  334 
ners.           Jackson  vs.  Robinton.    138 

2.  In  such  case  each  owner  is  to  be  LIMITATION. 

considered  as  making  a  separate  con-  1.  ^  owns  an  upper  mill  and  B  a 

flignment  of  his  share,  although  the  lower  mill  on  the  same  stream,  with 

instructions  to  the  master  are  jojnt ;  a  dam  of  a  height  which  obstructs 

and  the  master  has  no  authority  by  the  free  use  of  the  upper  mill.    B 

such   consignment  of    the    outwani  lowers  his  dam  two  feet  and  allows  it 

cargo  to  consign  the  return  cargo  to  to  remain   in  that  state  thirty-eight 

C  and  D  only.                                Ibid,  years,  and  during  that  period  the  up- 

8.  If  in  such  case  the  master  with-  per   mill   is  free  of   obstruction.    B 

out    authority  consigns    the    whole  then  sells  the  lower  mill  to  At  who 

cargo  to  C  and  D,  the  latter  have  no  afterwards  sells  the  lower  mill  to  C 

lien  on  it  for  any  separate  and  distinct  Held,  that  by  the  lapse  of  time  and 

demands  against  A  and  B,  nor  against  unity  of  possession  the  right  of  raising 

any  firm  in  which  A  and  B  are  part-  the  dam  of  the  lower  mill  two  feet 

ners  with  a  third  person,  nor  can  C  was  gone,  and  that  the   upper  mill 

and  D  set  off  such   debts  in   a  suit  had  acquired  a  right  to  use  tne  water 

brought  against  them  by  A  and  B,  or  without  backflowiug. 

by  their  assignee  in  eauity,  to  account  Hazard  vs.  BoHnton.    272 

for  A  and  B'i  share  oi  the  property.  2.  Courts   of  Admiralty  will    not 

Ibid,  entertain  suits  upon  stale  demands. 

4.  If  a  factor  del  eredere  sells  the  Twelve  years'  delay,  unexplained, 
goods  of  his  principal,  and  takes  ne-  will  affect  a  demand  with  the  imputa- 
gotiable  securities  in   payment,  and  tion  of  staleness. 

fails  before  they  become  due,  and  as-  Willard  vs.  Door.    161 . 

signs  those  securities  to  his  assignees,  .  S.  The  statute   of  Anne,  limiting 

in  favour  of  his  creditors,  and  toe  as-  suits  in  the   admiralty  for  seamen's 

fltgnees  afterwards  receive  the  money  wages  to  six  years,  is  no  bar  to  such 

when  the  notes  become  due,  the  prin-  suit  in  the  courts  of  the  United  States, 

cipal  may  recover  from  the  assignees,  Ibid. 
subject  to  a  deduction  of  the  lien  of 

the  factor  for  his  commissions  and  LIBEL. 

charges.  Where  a  bottomry  bond  is  given 

Thompson  vs.  Perkins.    232  upon  vessel  and  freight f  it  binds  them 

5.  The  master  of  a  ship  has  a  lien  onlyt  and  not  the  cargo,  although  in 
on  {he  freight  for  all  advances  made  a  recital  in  the  bond  it  is  stated,  that 
abroad  for  (he  ship's  use.     Quaere,  if  the  roaster  was  necessitated  to  take 
not  also  on  the  ship.  the  sum  loaned  on  the  vesselj  her  car- 
Ship  Packet.    255  'go f  and  freight.    If  the  omission  were 

6.  A  Court  of  Equity  will  not  en-  by  mistake,  and  so  stated  in  the  libel, 
force  an  agreement  for  a  lien,  or  se-  it  might  be  reformed. 

curity  for  a  debt,  where  the  lien  or  The  Schooner  Zephyr.    341 

security  has  failed   by  a   mistake   of 

law,  against  the  general  creditors  of  MASTER.   • 

an  insolvent  estate.  Nor  will  it  direct  1.  In  case  of  necessary  repairs  the 

a  new  security  to  be  given,  where  master  may  sell  part  of  the  sar^p  or 
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hfpotbecate  it  If  be  hat  money  on  other  character  elcef»t  that  of  master, 
hoard  belonging  to  shippers,  he  is  not  is  cognizable  in  the  admiralty,  ibid, 
bound  to  apply  it  to  the  ship's  neces- 
sities before  borrowing  on  bottomry,  MALICIOUS  PROSECUTION, 
at  least  if  not  equal  to  the  amount  of  1.  No  suit  can  he  maintained  for  a 
repairs.  But  the  law  invests  him  with  malicious  prosecution,  unless  there  be 
a  large  discretion  on  the  subject.  If  both  a  want  of  probable  cause  for 
he  has  sufficient  money  of  the  owners,  the  prosecution,  and  also  malice  in 
he  cannot  borrow  on  bottomry ;  so  it  the  party.  Malice  may  be  inferred 
seems,  if  be  has  of  his  own  on  board,  from  want  of  probable  cause. 

Ship  Packet    255  Biuni  vs.  UHU.     I02 

2.  The  master  of  a  neutral  ship  2.  In  an  action  for  a  malioioos  civil 
which  is  captured  is  bound  to  remain  prosecution,  the  advice  and  opinion 
by  the  ship  until  condemnation,  or  a  of  counsel,  as  to  there  being  a  good 
recovery  is  hopeless;  and  his  wages  cause  of  action,  given  before  the  com- 
after  the  capture  and  until  the  con-  mencement  of  the  suit,  is  admissible 
damnation,  alc.  are  a  charge  to  be  evidence ;  but  not  if  given  aftentards^ 
paid  by  the  owners,  and  ultimately  to  IiM, 
DC  boroCy  as  a- general  average,  by  all  8.  But  such  evidence  of  the  advice 
the  parties  In  interest.  and   opinion  of  coansel   is  not   evi- 

WUlard  vs.  Dorr,    161  dence,  unless  H  be  shown  what  tbe 

3.  A  and  B  were  tenants  in  com-  statement  of  facts  was,  which  was 
mon  with  Cand  Dof  a  ship  in  certain  laid  before  them  for  their  advice  and 
proportions,  and  purchased  a  cargo,  opinion.  Mbid, 
by  an  agreement,  on  their  account  in 

the    like   proportions  fpr  a   voyage,  MALICE, 

and  consigned  the  same  to  the  master  See  Actioh,  1. 
for  sale  and  returns ;  it  was  held,  that 

they  were  tenants  in  common  of  the  MILLS. 

cargo  and  not  partners.  1.  A  devise  of  a  mill  with  apporte- 

Jaekson  vs.  Robinton,    138  nances  conveys,  not    the     buildings 

4.  In  such  case  each  owner  is  to  be  merely,  but  land  under  and  adjoining 
considered  as  making  a  separate  con-  which  is  necessary  to  the  use,  and  ■ 
signment  of  his  share,  although  the  actually  used  with  it. 
instructions  to  the  master  are  joint ;  Whitney  vs.  Olney.  280 
and  the  master  has  no  authority  by  2.  A  owns  an  upper  mill  and  B  a 
such  consignment  of  the  outward  lower  mill  on  the  same  stream,  with 
cargo  to  consign  the  return  cargo  to  a  dam  of  a  height  which  obstructs  the 
C  and  D  only.                                Ibid,  free  use  of  the  upper  mill.    B  lowers 

5.  If  in  such  rase  the  master  without  his  dam  two  feet  and  allows  it  to  re- 
authority  consigns  the  whole  cargo  to  main  in  that  state  thirty-eight  years, 
C  and  Df  the  latter  have  no  lien  on  It  and  during  that  period  the  upper  mill 
for  any  separale  and  distinct  demands  is  free  of  obstruction.  B  then  sells 
against  A  and  B^  nor  against  any  firm  the  lower  mill  to  Ay  who  afterwards 
in  which  A  and  B  ere  partners  with  a  sells  the  lower  mill  to  C.  Held,  thai 
third  person,  nor  can  C  and  D  set  off  by  the  lapse  of  time  and  nnity  of  pos- 
8uch  debts  in  a  suit  brought  against  session  the  right  of  raising  the  dam  of 
them  by  .^  and  B,  or  by  their  as-  the  lower  mill  two  feet  was  gone,  and 
8i)i>nee,  inequity,  to  account  for  .^ and  that  the  upper  mill  had  acquired  a 
J?*8  share  of  the  property.              Ibid,  right  to  use  the  water  without  back- 

6.  If  the  master  is  guilty  of  smug-  flowing.      Hazard  vs.  Bobinton.    272 
gllng  in  the  voyage,  if  it  is  gross,  it  is 

a  forfeiture    of   his    wages    fjr   the  MISTAKE. 

voyage  ;  and,  at  all  events  any  loss  1.  Where  a  bottomry  bond  is  given 

to  the  owner  occasioned  thereby,  is  upon  vessel  nndfreighlf  it   binds  iMem 

to  be  compensated  out  of  the  wages  onljiff  and  not  the  cargo,  although  in  a 

of  the  master.  recital   in  the  bond  it  is  stated,  that 

fVillard  vs.  Dorr.     161  the  master  was  necessitated    to  take 

7.  No  suit  for  services  performed  the  sum  loaned  on  the  veutl,  her  cor- 
by  the  master  as  a  factor,  or  Id  any  go^  and  freight.    U  the  omission  waro 
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by  miftakoy  and  so  stated  m  the  libel,  the  alieBatlon  tnchidiBg  the  improye* 

it  might  be  reformed.  men<s. 

The  S€hooner  Zephyr.    341  PotDell  vs.  Mon9on  and  Brimfield 

2.  A  Court  of  Equity  will  not  en-  Manufac.  Co,    469 

force  an  agreement  for  a  lien,  or  se-  7.  A  mortgagee  of  a  satisfied  roort- 

curity  for  a  debt,  where  the  lien  or  gage  cannot   maintain   an  action   at 

eecurity  has  failed    by  a   mistake   of  law  to  recover  possession  against  Uie 

law,  against   the  general  creditors  of  mortgagor,  or  persons  ciaimine  under 

an  insolvent  estate.   Nor  will  it  direct  him,  by  the  law  of  the  state  of  Maine, 

a  new  security  to  be  given,  where  an  Gray  vs.  Jenkt.    5*20 

old  one,  chosen  by   the  parties,  has  7.  If  a  creditor  has  several  debts, 

from  a   mistake   of    law    become   a  some  of  which  are  secured  by  mort- 

nullity.     UukU  vs.  Roiamaniere,    294  gage  and  some  not,  it  is  not  gross 

negligence  to  unite  them  all  in  a  sin> 

MORTGAGE.  gle  suit  at  law,  and  so  take  a  single 

1.  An  administrator,  who  is  also  judgment  therefor;  and  if  in  such 
mortgagee  of  the  real  estate  of  his  case  the  execution  issuing  on  the 
intestate,  in  his  own  righl;  is  not  liable  judgement  is  satisfied  in  part  only,  a 
to  account  as  administrator  for  the  Court  of  Equity  will  apply  the  monies 
money,  tvhich  be  receives  upon  the  received  on  the  execution  in  the  first 
sale  of  such  estate,  as  mortgagee,  aU  instance  to  extinguish  such  parts  of 
though  he  sells  with  general  warinn*  the  debt  and  judgment  as  were  not 
ty.   Such  sale  does  not  bar  the  equity  secured  by  mortgage. 

of  redemption  of  heirs.  WiUiamt  vs.  Reed.    406 
Dexter  vs.  Arnold.    284 

2.  The  heirs  of  a  deceased  mort-  JNEGLIGENCE. 
gagor  are  not  com|>etent  witnesses,  in  See  Bailment,  1,  Jt. 
a  suit  in  equity  by  an  assignee  to  re- 
deem, to  prove  the  assignment  frau-  OWNER. 

dulent,  for  that  is  to  establish  their  When,  by  mistake,  fraud,  or  acci- 

owo  title.  dent,  the   tonnage  and   light  duties, 

Randall  vs.  Phillips.    373  |Niyable  iiy  law,  are  not  paid  by  the 

3.  In  equity,  where  there  is  a  joint  owner  of  a  vessel,  an  action  of  debt 
tenancy  in  a  mortgage,  the  surviving  lies  against  him  to  recover  them.  But 
mortgagee  will  be  held  a  trustee  for  not  against  a  mere  consignee  of  the 
the  rn  present  at  ives  of  the  deceased  vessel,  for  he  has  no  interest  or  spe- 
co-morlgagee.                                  Ibid,  cial  property  in  the  vessel. 

4.  By  the  statute  of  Rhode  Island  Untttd  Stales  vs.  Hathaway.  824 
of  179B  all  deeds,  &c.  to  two  or  more 

persons  ere   held  to  be  tenancies  in  PARTNERSHIP, 

common,   unless    the   words   clearly  1.  Where  a  firm  put  a  debt,  after 

and  manifestly  shew  an  intention  to  the  dissolution  of  the  partnership,  at 

create  a  joint  tenancy.    It  was  held,  the  disposal  of  one  partner,  and  gave 

that  a  mortgage  to  four  persons  afford-  information  of  it  to  the  debtor,  such 

ed  no  proof  that  the  parties  intended  partner  has  a  right  to  assign  it  as  se- 

a  joint  tenancy  in  the  mortgage.  curity  for  his  private  debt,   and    in 

Ibid,  equity  the  assignee  may  maintain  a 

6.  After  a  foreclosure  by  a  moriga-  suit  for  it  against  the  debtor 

gee  he  is  still  entitled  to  recover  the  MLanahan  vs.  Ellery.    269 

balance  of  the  debt  due  him  beyond  2.  An  administrator  is  not  liable  to 

the  value  of  the  mortgaged  premises  pay  interest  upon  assets  in  his  hands, 

at  the  time  of  the  foreclosure.  unless  under  special    circumstances. 

Omaly  vs.  Swan.    474  Neither  is  a  partner  on  partnership 

6.  Dower  is  assignable  of  real  es-  accounts,  before  settlement  and  bat- 

tate,  mortgaged  by  the  husband  after  ance  struck. 

the  marriage  without  the  wife's  join-  Dexter  vs.  Arnold,    284 
ing  in   the  deed,   and   subsequently 

aliened  by  him,  but  in  the  meantime  PLEADING. 

improvements  made  thereon  by  him,  1.  Judgment  in   a  trustee  process 

according  to  the  value  at  the  time  of  agaiosj  tl^e  defendant  as  garnishee  of 


550  ^  TABLE,  &c. 

the  plaintiff,  is  no  defence  in  a  suit  for  with  counts  on  bills  of  exchange  <<  as 

the  debt,  if  the  plaintiff  in  the  origi-  beneficiary  heir  and  administrator  of 

nal  trustee  process  has,  by  his  neglect  the  estate  of  J.  C.  P.  deceased,"  by 

to  comply  wilh  the  local  laws,  put  the  la«v  of  France,  and  thereby  pro- 

his  judgment  in  a  state  of  suspension,  prietor  of  the  bills,  it  was  held,  that 

80  that  execution  can  no  longer  issue  the  latter  counts  were  in  his  repre- 

upon  it,  and  it  cannot  be  revived  by  sentative   character,   and  that   there 

9L  teirt  facioi.  was  a  misjoinder.    In  such  a  case  the 

Flower  vs.  Parker,    247  plaintiff  cannot   sue   on  the   bills  of 

2.  The  commencement  of  a  suit,  the  intestate  in  the  Circuit  Court, 
to  defeat  the  Statute  of  limitations,  without  talcing  out  letters  of  adminis- 
must  be  the  same  suit  to  which  the  tration  in  MastaekusetU. 

plea  is  pleaded.  Piequet  vs.  Swan.    469 

Delttplaine  vs.  CrotoninAield.    329  10.  An  attorney  is  bound  to  disclose 

3.  To  a  plea  of  the  statute  of  limi-  to  bis  client,  if  he  has  any  adrerse 
tations,  it  is  not  a  good  replication,  retainer,  which  may  affect  his  own 
that  a  suit  for  (he  same  demand  was  judgment  or  his  client's  interest.  Bat 
commenced  in  a  court  in  another  the  concealment  of  the  fact  is  not  a 
state,  and  discontinued  within  six  necessary  presumption  of  fraud, 
years.                                               Ibid,  Wiltianu  vs.  Reed.    405 

4.  j9,  a  citizen  of  J^ew  HamvMhire,  \i,  Semhle^  that  the  exception,  that 
sued  a  corporation  establishea  by  a  a  devisee  cannot  sue  out  a  bill  of  re- 
statute  in  Connecticut f  in  the  Circuit  yivor  may  betaken  by niuver,  as  well 
Court  of  Jiew  Hampshire;  the  corpo-  as  by  plea  or  demurrer. 

ration  having  entered  a  general  ap-  Stack  vs.  Walcolt.    60S 
pearance,  it  was  held,  that  the  objec-  12.  Qutirey  whether  a  devisee  of 
tion  to  the  service  under    the   11th  land,  in  a  state,  where  the  pr»bate  b 
^section  of  the  Judiciary  Act  of  1789,  conclusive,   is   bound    to    make  the 
ch.20  was  waived.  heirs  at  law  parties  to  an  original  bill 
Flanders  vs.  ^Una  Ins.  Co.    158  in  the  nature  of  a  bill  of  revivor  to 
6.  If  a  statute  offence  is  alleged  in  revive  a  suit  against  third    persons 
the  indictment  according  to  the  words  respecting  the  land.                       /6uL 
of  the  act,  it  is  not  vitiated  by  a  con- 
clusion, which  calls  the  offence  by  a  POSSESSION. 

wrong  name.    As  if  the  offence  be  1.  In  a  suit  in  rem  on  a  bottomry 

false  swearing  under  the  Pension  Act  bond,    underwriters,    to    whom    an 

of  1820,  ch.  51,  the  indictment  is  not  abandonment  is  made,  which  has  not 

vstiated   by  the*  jurors*    conclusion,  been  accepted,  are  not  admissible  as 

'<  And  so  the  jurors  say,  on,  &c.  that  claimants.                 Ship  Parkei.    255 

the  party  did  commit  wilful  and  cor-  2.  Twenty  years*  possession  of  an 

rupt  perjury."  easement  or  use  of  a  watercourse  is  a 

United  States  ys^ Elliott.    156  conclusive  presumption    of   riglit  if 

6.  The  statute  of  limitations  of  a  unexplained. 

stale  is  no  bar  to  a  ^uit  on  the  admi-  Hazard  vs.  Robinson.    272 

rnlty  side  of  tl?e  courts  of  the  United  3.  A  mortgagee  of  a  satisfied  mort- 

Stales.                Williard  vs.  Dorr.    91  gage  cannot   maintain  an  action  at 

7.  If  an  answer  to  a  bill  in  equity  law  to  recover  possession  aeainst  the 
relies  on  new  facts,  by  way  of  dis-  mortgagor,  or  persons  claiming  under 
charge  or  avoidance,  or  defence,  not  him,  by  the  law  of  the  state  of  Maine. 
responsive  to  the  bill,  they  must  be  Gray  vs.  Jenks.  520 
established    by   independent    proofs, 

the  answer  is  not  evidence  to  support  POSTOFFICE. 

them.           Randall  vs.  Phillips.    378  The  neglect  of  the  postmaster-gen- 

8.  An  appeal  from  a  decree  of  the  era!  to  sue  for  balances  due  by  post- 
District  Court  must  be  taken  in  open  masters  within  the  time  prescribed  b^ 
court,  before  the  adjournment  sine  die^  law,  although  he  thereby  is  rendered 
unless  a  different  period  be  prescribed  personally  chargeable  with  such  bal* 
by  the  Court.  ances,  is  not  a  discharge  of  the  post- 

J^orton  vs.  Rich.    443  master  or  their  sureties  upon  their  of- 

9.  Where  the  plaintiff  joined  counts  ficial  bonds.  Nor  is  an  order  from 
on  a  bill  of  exchange  as  indorsee,  the  postoffice  department,  directing  a 
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postmaster  to  retain  the  balances  due  beiog  for  the  payment  of  debts  gen^ 

tmiU  drawn  for  by  the  general  post-  erally,  a  bond  fide  purchaser  from  the 

office.  devisee,  who  has  paid  the  purchase 

Locke  YS.  The  PosimaUer' General.  446  money,  is  not  bound  to  loolc  to  the 

application  of  it    There  is  no  differ- 

PROBABLE  CAUSE.  ence  in  this  respect  between  a  charge 

See  Action,  1.  on  the  land,  and  a  trust  created  to  pay 

the  debts.    Notice  of  the  charge  cloes 

PROBATE.  not  vary  the  righu  of  the  purchaser. 

1.  Where  a  suit  in  one  state  brings  If  the  purchase  money  is  unpaid,  it 
incidentally  in  question  the  title  to  may  be  followed  into  the  hands  of  the 
land  held  under  a  devise  in  another  purchaser.  Ibid, 
state,  it  is  not  necessary  that  there 

should  be  a  probate  of  the  will  in  the  REAL  ESTATE, 
state  where  the  suit  is  brought,  before        \.  Real  estate  being  assets  for  the 

it  can  be  used  as  evidence  of  title.  payment  of  debts  generally,  in  Rhode 

Slack  vs.  WalcoU.    608  Island,  by  statute,  the  executrix  may 

2.  Quaere,  whether  a  devisee  of  land,  sue  the  devisee  and  the  purchaser 
in  a  state,  where  the  probate  is  con-  before  payment  of  the  debts,  to  com- 
clusive,  is  bound  to  make  the  heirs  at  pel  them  to  appropriate  the  purchase 
law  parties  to  an  original  bill  in  the  money  to  the  payment  of  the  debts 
nature  of  a  bill  of  revivor  to  revive  a  and  to  exonerate  the  assets  of  another 
suit  against  third  persons  respecting  devisee  entitled  to  be  exonerated.  If 
the  land.                                        Ibid,  a  purchaser,  instead  of  paying  over 

the  ])urchase  money,  applies  it,  with 

PROOF.  notice  o6  the  charge,  to  the  payment 

Quetre,  how  far  a  Court  of  Equity  of  the  devisee's  own  debts,  to  the  in- 

will  decree  upon  the  proof  by  a  single  jury  of  the  creditors  of  the  devisor,  it 

witness,  where  the  answer  puts  the  is   misapplication    of    the    purchase 

matter  in  issue,  although  only  by  a  money,  for  which  he  may  be  made 

declnration  of  ignorance,  &c.  by  ad-  responsible  in  equity  at  the  suit  of  the 

ministrators.  executrix. 

Hunt  vs.  Rousmaniere,    294  Gardner  vs.  Gardner.    178 

2.  The  main  mil  I*  wheel  and  gear- 

PURCHASE.  ing  of  a  factory,  attached  to  the  fac- 

1.  Real  estate  being  assets  for  the  tory  and  necessary  for  its  operation, 
payment  of  debts  generally,  in  Rhode  are  fixtures,  and  real  estate,  to  which 
Island,  by  statute,  the  executrix  may  the  rieht  of  dower  attaches. 

sue  the  devisee  and  the  purchaser  be-  Powell  vs.  Monson  and  Brimfield 
fore  payment  of  (he  debts,  to  compel  Manufac.  Co.    459 
them    to   appropriate    the    purchase 
money  to  the  payment  of  the  debts  REVOCATION, 
and  to  exonerate  the  assets  of  another  A  legacy  bequeathed  to   a  grand- 
devisee  entitled  to  be  exonerated.    If  daughter  by  the  codicil,  "  in  lieu  "  of 
a  purchaser,  instead  of  paying  over  a  devise  in  the  will  to  her  mother, 
the  purchase  money,  applies  it,  with  who  had  since  deceased,  is  a  revoca- 
notice  of  the  charge,  to  the  payment  tion   of   the  original    devise  to  the 
of  the  devisee's  own  debts,  to  the  in-  mother. 

jury  of  the  creditors  of  the  devisor,  it  Brownell  vs.  De  Wolf,    486 
is    misapplication    of    the.  purchase 

money,  tor  which  he  may  be  made  REVOLT. 

responsible  in  equity  at  the  suit  of  the  An  endeavour  to  commit  a  revolt  is 

executrix.  an  offence  within  the  12th  section  of 

Gardner  ys,  Gardner.    178^  the  act  of  1790,  ch.  9,  if  committed 

2.  Where  a  testator  devised  to  one  in  a  foreign  port.  The  section  does 
of  his  sons  in  fee  two  third  parts  of  a  not  confine  the  penalty  to  cases  on 
certain  farm,  "  he  paying  all  my  just  the  high  seas. 

debts  out  of  said  estate,''  it  was  held  United  States  vs.  Keefe,    476 

that  the  debts  were  not  a  mere  charge 

on  the  devisee,  but  a  charge  on  the    SALE. 

land   devised  also;    but  the   charge        1.  An  administrator,  who  is   also 
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mortgagee  of  the  real  estate  of  his  the  master  for  sale  and  retams ;  H  was 

intestate,  m  his  awn  right,  is  not  liable  held,  that  they  were  tenants  in  eom- 

to  account   as  administrator  for  the  mon  of  the  cargo  and  not  partners, 

money,  which  he  receives  upon  the  Jackson  vs.  Robinson.     138 

sale  of  such  estate,  as  mortgagee,  al-  3.  In  such  case  each  owner  is  to  be 

though  he  sells  with  general  warran-  considered  as  making  a  separate  con- 

ty.    Such  sale  does  not  bar  the  equity  signment  of  his  share,  although  the 

of  redemption  of  heirs.  instructions  to  the  master  are  joint ; 

Dexter  vs.  Arnold.    264  and  the  master  has  no  authority  by 

2.  A  delivered  cotton  yarn  to  B,  on  such    consignment    of  the   outward 

a  contract  that  the  same  should  be  cargo  to  consign  the  relam  cargo  to 

manufactured  into  plaids  ;  B  was  to  C  and  D  only.                                 Ibid. 

find  the  filling,  and  was  to  weave  so  4.  If  in  such  case  the  master  wUb- 

many  yards  of  the  plaids  at  15  cents  out  authority  consigns  the  whole  cai^ 

per  yard,  as  was  equal  to  the  value  of  go  to  C  and  Z),  the  latter  have  no  liea 

the  yarn  at  65  cents  per  pound.  Heldf  on   it  for  any  separate   and   distinct 

that  by  delivery  of  the  yarn  to  B  the  demands  against  Ji  and  B,  nor  against 

property  thereof  vested  in  him.  any  firm  in  which  jtf  and  B  are  part- 

Buffum  vs.  Merry.    478  ners  with  a  third  person,  nor  can  C 

and   D  set  off  such  debts   in  a  suit 

SEAMEN.  brought  against  them  by  .4  and  B,  or 

1.  If  a  neutral  shifi  af^er  capture  is  by  their  assignee,  in  equity  to  account 
condemned  and  sold,  and  afterwards  for  ^  and  B's  share  of  the  property, 
on  appeal  the  sentence  is  reversed,  Ibid. 
and  Ireight  for  the  full  voyage  is  al-  6.  In  general,  the  doctrine  of  set- 
lowed  in  damages,  it  seems  the  sea-  off  is  the  same  in  equity  as  at  law. 
men  are  eiititlea  to  full  wages  for  the  Ibid. 
voyage.  At  all  events,  they  are  .en-  6.  Joint  debts  cannot  be  set  off  in 
titled  to  wages  up  to  the  time  of  the  equity  any  more  than  at  law  against 
condemnation,  if  they  remain  with  separate  debts,  unless  there  be  some 
the  ship  so  long.  other  equitable  circumstances.     Ibid. 

milard  vs.  Dorr.     161 

2.  The  statute    of    Anne^  limiting  SECURITY. 
suits  in   the  admiralty  for   seamen's  See  Lien,  1. 
wages  to  six  years,  is  no  bar  to  such 

suit  in  the  courts  of  the  United  Slates.  SHIPS  AND  SHIPPING. 

ibid.  1.  The  decree  in   bottomry,  is,  to 

3.  An  endeavour  to  commit  a  revolt  consider  the  sum  lent  and  the  pre* 
is  an  offence  within  the  12(h  section  mium,  as  a  principal,  and  to  allow 
of  the  act  of  1790,  ch.  9,  if  commit-  common  interest  on  that  sum  for  the 
ted  in  a  foreign  port.  The  section  delay  of  payment  after  it  is  due. 
does  not  confine  the  penalty  to  cases  Ship  Packet .  255 
on  the  high  seas.  2.  The  admiralty  has  jurisdiction  of 

United  States  va.  Keefe.    475  personal  torts  and  wrongs  com  milled 

on  a  passenger,  on  the  high  sens,  by 

SET-OFF.  the  master  of  the  ship.     It  is  immate« 

*1.  Courts  of  Admiralty  do  not  take  rial  whether  such  torts  be  by   direct 

notice  of   set-offs,  except  so  far  as  force,  as  trespasses,  or  consequential 

they  grow  out  of  a  maritime  contract,  injuries. 

submitted  to  its  cognizance,  and  then  Cliamherlnin  vs.  Chandler.    242 

principally    by   way   of    diminishing  3.  In  case  of  necessary  repairs  the 

compensation,  and   not  as  an   inde-  master  may  sell  pait  oi   the  cargo  or 

pendent  right.  hypothocate  it.     If  he  has  money  on 

Willard  vs.  Dorr.     16 U  boarti  belonging  to  shippers  he  is  not 

2.  A  and  B  were  tenants  in  com-  bound  to  apply  it  to  the  ship's  neces- 

mon  with  C  and   D  of  a  ship  in  cer-  sities  before  borrowing  on  bottomry, 

tain    proportions,   and    purchased    a  at  least  if  not  equal  to  the  amonnt  of 

cargo,  by  an  agreement,  on  their  ac-  repairs.     But  the  law  invests  him  with 

count  in  the  like   proportions  for  a  a  large  discretion  on  the  subject     If 

voyage,  aud  consigned  the  same  to  he  has  sufficient  money  of  the  ownen> 
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he  cannot  borrow  on  bottoiniy ;  so  it  wards  on  appeal  the  aeniemot  is  re- 
seems,  if  he  has  of  his  own,  on  board,  versed,  and  uei||it  for  the  loll  vojase 

Sk^  Padcei.    2S6  is  allowed  in  amagies,  it  aeems  the 

4.  Shipping  articles,  being  the  pro-  seamen  are  entitled  to  fall  wages  for 
jT  and  osaal  documents  of  the  ship  the  voyage.    At  all  events,  they  ate 

.'or  the  voyage,  are  in  the  admiralty  entitled  to  wajges  op  to  the  time  of 

always  admitted  as  evidence  of  the  the  condemnation,  if  they  remain  by 

terms  of  hire,  even  of  the  master,  or  the  ship  so  long, 

his  apprentice ;   bat  the  evidence  is  tFiilmrd  vs.  Dtrr.    1€1 

not  conclasive.  11.  If  the  master  is  nihy  of  smng- 

WiUard  vs.  Dorr,    161  gling  in  the  voyage,  iiit  is  greas,  it  b 

5.  The  master  of  a  neatral  ship  a  forfeitnre  of  his  wages  for  the  voiv- 
which  is  captured  b  boond  to  remain  age  }  and  at  all  events  any  loas  to  the 
by  the  ship  until  condemnation,  or  a  owner  occasioned  thereby,  is  to  be 
recovery  is  hopeless;  and  his  wages  compensated  out  of  the  wages  of  the 
after  the  capture  and  nntil  the  con-  nmster.  Auf. 
demnation,  be.  are  a  cha^e  to  be  12.  Coorts  of  Admiralty  will  mar- 
paid  by  the  owners,  and  ultimately  to  sbal  the  assets  in  case  of  bottomry,  so 
be  borne,  as  a  general  average^  by  all  as  to  make  the  proper  priorities  in  fa- 
the  parties  in  interest.                   ibid,  voor  of  shippers,  ags3nst  the  property 

6.  The  first  section  of  the  Slave  of  the  owner  and  master. 

Trade  Act  of  1800,  ch.  51,  prohibits  Sl^  Padtei.    256 

not    merely  the    transportation    of  13.  The  master  of  a  ship  has  a  lien 

slaves,  but  the  being  employed  in  the  on  the  freigki  for  all  advances  made 

business    of  the    dave    trade ;    and  abroad  for  the  ship's  use.    QiMsre,  if 

therefore  a  vessel    cangfit    in  sach  not  also  on  the  ship.                     iiid. 

trade,  thon^  before  she  has  taken  14.  If  the  property  of  a  shipper  be 

slaves  on  board,  is  liable  to  forfeiture,  taken  and  sold  tor  the  ship's  neceasi- 

T%e  Brig  JSUxamder.    175  ties  and  to  enable  her  to  perform  the 

7.  A  and  B  were  tenants  in  com-  vovage,  the  party  haa  a  right  of  con- 
mon  with  C  and  D  of  a  ship  in  cer-  tribotion  over  against  the  other  ship- 
tain  proportions,  and  pordiased  a  pers,  and  his  remedy  is  not  confined  to 
cargo,  by  an  agreement,  on  their  ac-  the  ship  owner.  A  bottomry  bond 
count  in  the  like  proportions  for  a  mav  be  good  in  fwrt  and  bod  in  port ; 
voyage,  and  consigned  the  same  to  and  will  be  sustained  by  the  court  so 
the  master  for  sale  and  returns ;  it  far  as  it  is  good.  ibid. 
was  held,  that  they  were  tenants  in  15.  If  durinc  the  vmrage  there  be  a 
common  of  the  cargo  and  not  part-  capture  and  final  restitution  decreed, 
ners.          Jaekton  vs.  Robhuon.    138  the  right  to  wages  is  not  complete  until 

8.  In  such  case  each  owner  is  to  be  the  restitnfion.  WiUard  vs.  Do9r.  91 
considered  as  making  a  separate  con-  16.  The  master  of  a  ship  may  main- 
signment  of  his  share,  although  the  tain  a  suit  in  the  Admiralty  in  ptrm- 
instructions  to  the  master  are  joint  -,  nam  against  the  owner,  but  not  in 
and  the  master  has  no  authority  by  rem  a|^inst  the  ship,  for  he  has  do 
such  consignment  of  the  outward  lieo«  ibid, 
cargo  to  consign  the  retom  caigo  to  17.  When  freight  is  pledged  in  a 
C  and  D  only.                              ibid,  bottomry  bond,  it  means  the  TreMt  of 

9.  If  In  such  case  the  master  with-  the  whole  voyage,  and  not  the  irei|^t 
out  authority  consigns  the  whole  car-  for  that  part  of  the  voyage  nnperform- 
go  to  C  and  D,  the  latter  have  no  lien  ed  at  the  time  of  giving  the  bottomry 
on  it  for  any  separate  and  distinct  de-  bond.  7%e  Sehooner  Zephyr.  7A\ 
mands  against  A  and  B,  nor  agninst  18.  Where  a  bottomry  bond  was 
any  firm  in  which  A  and  B  are  part-  given,  ^yable  within  iiy/e  days  after 
ners  with  a  third  person,  nor  can  C  ue  arrival  of  thtf  vessel  at  BotUm, 
and  I>  set  oif  such  debts  in  a  suit  and  a  bill  of  exchange  was  drawn  for 
brought  against  them  by  A  and  B,  or  the  amount  loaned,  at  the  same  time 
by  their  assignee,  in  egnity  to  account  payable  in  Ltmdmt,  and  the  agreement 
for  A  and  Fs  diare  ot  the  property.  was,  tihat  if  the  bill  was  paid,  the 

ibid,    bottomry  bond  should  be  void,  at  the 

10.  If  a  neutral  ship  after  capture  option  of  the  borrower,  and  the  bor- 
is  condemned  and  sold,  and  after-    rower  does  not  elect  to  pay  the  bill, 

VOL.  III.  70 
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the  lender  cannot  in  a  mit  on  the  hot* 
tomry  bond,  recover  the  exchange  be- 
tween Batton  and  London^  but  most 
receiye  the  amount  of  his  bottomry 
bond.  Ibid, 

19.  The  actaal  cost  of  the  repairs 
at  its  true  yalne,  and  not  the  cost  es- 
timated at  so  much  per  mil  rta  in  a 
depreciated  currency,  is  the  rule,  by 
which  the  underwriter  is  to  pay  for 
the  repairs. 

Humphrey  vs.  C/nton  Ina,  Co.    429 

SLAVE  TRADE. 

The  first  section  of  the  Slave  Trade 
Act  of  1800,  ch.  5l,  prohibits  not 
merely  the  transportation  of  slaves, 
but  the  being  employed  in  the  business 
of  the  slave  trade ;  and  therefore  a 
vessel  canefat  in  such  trade,  (hough 
before  she  has  taken  slaves  on  board, 
is  liable  to  forfeiture. 

Tkt  Brig  Alexander,    176 

SMUGGLING. 

If  the  master  is  guilty  of  smuggling 
in  the  voyage,  if  it  is  gross,  it  is  a  for- 
feiture of  his  wages  for  the  voyage; 
and,  at  all  events  any  loss  to  the  own- 
er occasioned  thereby,  is  to  be  com- 
pensated out  of  the  wages  of  the  mas- 
ter. Willard  vs.  Dorr.    161 

STATUTES  eiled  or  commented  on, 

English. 
4  Ann.  ch.  16,  sec.  17,  Limitation.  91 
BriUsh  Treaty  of  8d  July,  1815,  Du- 
ties.   324 

MARYLAND. 

Statutes  of  Insolvency  of  1806  and 

1809,  Discharge     88 

MASSACHUSETTS. 

Statute  of  Limitations,  Feb.  13,  1787, 

Bar,  829 

RHODE  ISLAND. 

Statute  of  1798,  Tenancy  in  Common. 

878 
Statute  of  Descents  of    1822,  Half 

-  Blood.  398 
Foreign  Attachment  Act,  Garnishee. 

137 

UNITED  STATES. 
1789  Judiciary  Act,  24th  Sept.  ch.-20, 
sec.  11,  Jurisdiction.   168 
^— — — — —  Assignee.         806 
— ^— —  sec.  12  and  20,  Costs.  467 


1790  Revenue  Act,  20th  July,  ch.  80, 

sec.  1,  Duties.    326 

-^— — — ^— ^  ch.9, 

sec.  12,  Revolt.  475 

1799  Revenue  Act,  3d  March,  ch.  128, 
sees.  60  and  63,  Duties.  325 
sec.  71,  Onui  Proband.  881 

■ —  sec.  2,  Surveyor.  168 

1800  Slave  Trade  Act,  10th  May,  ch. 

60,  Forfeiture.    176 

1803  Act  of  2d  March,  ch.  79,  sec.  4, 

Surveyor.    163 

1804  Revenue  Act,  27th  March,  ch. 

57,  sec.  6,  Duties.    326 

1815  Act  of  3d  March,  ch.  782,  sec.  4, 

Jurisdiction.    163 
&— -  Revenue  Act,8d  March,  ch.  768, 

Duties.    327 

1816  Revenue  Act,  27th  April,  ch.107, 

sec.  6,  Duties.    327 
1818  Revenue  Act,  20th  April,  ch.  74, 

sec.  4,  Duties.    98 
-— —  Collection  Act,  18th  April,  ch. 

65,  Duties.    328 

OnueProbandL    831 

1820  Pension  Act,  Ist  May,  ch.  61, 

False  Swearing.    166 

— —  Navigation  Act,  16th  May,  ch. 

65,  Duties.    328 

-^—  Collection  Act,  16th  May,  ch. 

122,  sec.  4,  Oniu  Probandi.    331 

1822  Act  of  7th  May,  ch.  107,  sec.  6^ 

Surveyor.    163 

TENANCY  IN  COMMON. 

A  and  B  were  tenants  in  common 
with  C  and  i>  of  a  ship  in  certain 
proportions,  and  purchased  a  cargo, 
ny  an  agreement,  on  their  account  in 
the  like  proportions  for  a  vo3rage,  and 
consigned  tne  same  to  the  master  for 
sale  and  returns;  it  was  held,  that 
they  were  tenants  in  common  of  the 
cargo  and  not  partners. 

Jackaon  vs.  Robinmn.    188 

2.  In  such  case  each  owner  is  to 
be  considered  as  making  a  separate 
consignment  of  his  share,  although 
the  instructions  to  the  master  are 
joint )  and  the  master  has  no  authority 
by  such  consignment  of  the  outward 
cargo  to  consign  the  return  cargo  lo 
C  and  D  only.  Ibid. 

3,  If  in  such  case  the  master  ^with- 
out authority  consigns  the  whole  ear- 
go  to  C  and  D,  the  latter  have  no  lien 
on  it  for  an^  separate  and  distioct 
demands  against  Ji  and  J3,  nor  against 
any  firm  in  which  j9  and  B  are  part- 
ners with  a  third  person,  nor  can    C 
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and  D  set  off  such  debts  in  a  suit  chances  oat  of  ten  that  she  would  be 

brought  against  them  by  A  and  B^  or  totally  lost  and  wrecked  in  twenty- 

by  their  assignee,  in  equity  to  account  fonr  hours.   In  this  situation  the  own- 

for  j9  and  jB's  share  of  the  property.  ers  abandoned  to  the  underwriters. 

Ibid.  There   was  no  verbal  acceptance  of 

2.  A  devised  to  "  all  his  surviving  the    abandonment,    but    the  under- 

chitdren"  in  equal  divisions  all  his  real  writers  declined  any  farther  agency 

estate,  and  subsequently  by  a  codicil  of  the  owners,  sent  their  own  agent 

revoked  the  devise  as  to  his  daughter  to  take  possession  of  the  vessel,  sell 

£,  without  anv  devise  over  of  her  her  if  he  deemed  best  and  act  as  he 

share.    Htld,  that  the  devise  being  to  chose  in  all  respects  as  to  the  vessel : 

the  children  as  tenanlt  in  common,  the  but  directing  the  agent  not  to  meddle 

revocation  as  to  £  did  not  pass  her  with  the  cargo  (tpecie),  which  had  not 

share  to  the  other  surviving  children,  been  abandoned.     Tno  owners  never 

but  it  was  intestate  estate.  meddled    with  the    ship    after    the 

Brovmell  vs.  De  Wolf.    486  abandc^kiment ;  but  the  agent  of  the 

underwriters  took  exclusive  posses- 

TORTS.  9ion,  and  by  most  extraordinanr  good 

The  admiralty  has  jurisdiction  of  fortune  and    good  weather  ^he  was 

personal  torts  and  wrones  committed  ^tten  off  and  carried  to  Portsmouth 

on  a  passenger,  on  the  Jbigh  seas,  by  m  about  a  week.    She  was  injured  to 

the  master  of  the  ship.    It  is  immate-  about  one  half  her  value,  and  the 

rial  whether  such  torts  be  by  direct  necessary  repairs  could  not  be  made 

force,  as  trespasses,  or  consequential  In  a  perioci  short  of  three  months^ 

injuries.  which  was  a  longer  period  than  the 

Chamberlain  vs.  Chandler.    242  usual  length  of  the  voyage  insured. 

After  the  vessel  was  got  off,  the  un- 

TRUSTEC.  derwriters  offered  to  return  her  to  the 

1.  Judgment  in  a  trustee  process  owners.  They  refused  to  receive 
against  the  defendant  as  garnishee  of  her.  The  underwriters  then  repaired 
•^he  plaintiff,  is  no  defence  in  a  suit  for  her  in  three  months  under  their  own 
the  debt,  if  the  plaintiff  in  tiie  original  agent  and  when  repaired  offered  her 
trustee  process  has,  by  his  neglect  to  again  to  the  owners.  The  latter  again 
4;omply  with  the  local  laws,  put  his  refused  to  receive  her ;  and  never 
Judgment  in  a  state  of  suspension,  so  authorised  the  repairs  in  any  shape, 
that  execution  can  no  longer  issue  They  adhered  to , their  abandonment 
-apon  it,  and  it  cannot  l^e  revived  by  as  good,  and  that  henceforth  they  had 
A  scire  Jfacioi.  notnine  to  do  with  the  ship.    The 

Flower  vs.  Parker.    247  Court  ht\d,  first,  that  the  owners  had 

2.  A  judgment  debtor  is  not  liable  a  good  right  to  abandon  under  the 
-to  be  attached  as  garnishee  under  the  circumstances,  even  if  the  injury  was 
foreign  attachment  act  of  Rhode  less  tfian  one  half  the  value.  Second- 
Island.           Franklin  vs.  Ward.    136  ly,  that  in  estimating  that  half  value, 

8.  In  equity,  where  there  is  a  joint  there  was  not  to  be  a  deduction  of 

tenancy  in  a  mortgage,  the  surviving  one  third,  new  for  old,  as  in  case  of 

mortgagee  will  be  held  a  trustee  for  partial  loss  ;  that  the  half  value,  which 

the  representatives  of  the  deceased  authorised  an  abondonment,  was  half 
co-mortgagee.                                        .  the  sum  which  the  ship,  if  repaired, 

Randall  vs.  Phillips.    378  would  be  worth,  after  repairs  made. 

If  the  ship  when  repairecT  would  not 

UNDERWRITER.  be  worth  double  the  amount  of  the 

1.  Policy  on  ship  Argonaut  and  repairs,  the  owners  had  a  right  to 
caigo  at  and  from  Leghorn  to  her  port  abandon.  Thirdly,  that  the  under- 
of  discbarge  in  the  United  Stales,  writers  had  no  right  to  take  posses- 
Ship  sailed  on  her  vovage  being  sion  of  the  ship  either  to  move  her  or 
owned  at,  and  bound  to,  Salem.  She  to  repair  her,  without  the  consent  of 
was  cast  away,  in  March,  1820,  on  a  the  owners.  That  these  acts  of  taking 
ledge  of  rocks  near  Portsmouth  har-  possession,  &c.  after  the  abandon- 
bour  (JVeio  Hampshire),  and  imme-  meni,  were,  in  point  of  law,  nn  BLCcep- 
diately  bilged.  She  was  in  such  a  tauce  of  the  abandonment,  since  the 
.•desperate  situation,  that  it  was  nine  underwriters  could  not  be  justified  in 
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them,  except  at  ownen  of  the  proper-  3.  In  an    insurance  on  "  car|^  *' 
ty.    Fourthly,  that  an  abandonment  composed  principally  of  lemons  and 
once  made  and  accepted  Is  irrevoca-  oranges,  if  the  whole  of  the  oranges 
bie  by  either  party  witfaoat  the  assent  are  lost  on  the  voyage  by  perils  insur- 
of  the  other.  ed  against,  and  the  &mons  are  saved 
Ped  vs.  MerducnU  Im,  Co.    27  and  arrive,  the  underwriter  is  not  lia- 
S.  The  actual  cost  of  the  repairs  at  ble  for  the  loss  of  the  oranges  under 
its  true  value,  and  not  the  cost  esti-  the  usual  memorandum,  which  war- 
mated  at  so  much  per  mU  rta  in  a  rants  the  underwriters  free  from  par- 
depreciated  currency,  is  the  rule,  by  ticular  average  on  "  fruit,"  &c.    ibid. 
which  the  underwriter  is  to  pay  for 
the  repairs.  WITNESS. 
Humphrey  vs.  Union  Ins,  Co,    429  See  Erbata. 
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